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DECISIONS 


SUPREME  COURT  OF  THE  UNITED  STATES. 

FEBRUARY  TERM,  1814. 


JUDOES  DURING  THE  TIME  OF  THESE   REPORTS. 

Hon.  JOHN  MARSHALL,  Chief  Justice. 

Hon.  BUSHROD  WASHINGTON, 

Hon.  WILLIAM  JOHNSON, 

Hon.  BROCKHOLST  LIVINGSTON, 

Hon.  THOMAS  TODD, 

Hon.  GABRIEL  DUVALL,  and 

Hon.  JOSEPH  STORY,i 

Hon.  RICHARD  RUSH,  Attorney-General.* 


Associate  Justices. 


•  Griffith  v.  Frazier.  [  *  ^  ] 

8  C.  9. 

The  remoral  of  a  qoulified  executor  from  the  State  does  not  disqnalify  him,  nor  enable  the 
ordinary,  in  Sooth  Carolina,  to  appoint  an  administrator.  If  the  ordinary  appoint  an 
administrator  of  an  estate,  of  which  there  is  an  executor  capable  of  acting,  he  exceeds  his 
jurisdiction,  and  his  act  is  void. 

A  judgment  rendered  against  one  as  administrator,  who  is  not  such,  is  void,  and  the  levy  of 
an  execution  issuing  on  such  judgment  passes  no  title  to  the  property  levied  on. 

Error  to  the  circuit  court  for  the  district  of  South   Carolina. 
The  case  is  stated  in  the  opinion  of  the  court. 

1  The  commiissions  of  the  Hon.  G.  Duvall,  and  the  Hon.  J.  Stort,  bear  date 
November  18,  1811. 

*  R.  Rush,  Ei«q.,  was  commissioned  as  Attorney-General,  February  10,  1814,  in 
place  of  William  Pinkney,  Efq.,  reagned. 
VOL.   III.  1 
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Griffith  V.  Fnizier.    8  C. 

Janes  and  Pinknej/y  attorney-general,  for  the  plaintifE 

Harpefy  for  the  defendant 

[  •  19  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows :  — 

The  plaintiff  in  error,  who  was  also  plaintiff  in  the  circuit  court, 
brought  a  writ  of  trespass  quwre  ciausum  fregitj  in  order  to  try  his 
title  to  certain  lands,  lying  in  the  district  of  South  Carolina,  which 
were  in  possession  of  the  defendant 

The  title  of  the  plaintiff,  which  constituted  the  sole  question  in  the 
cause,  appeared,  on  the  trial,  to  be  as  follows :  — 

Joseph  Salvadore,  being  seized  of  the  lands  in  which  the  trespass 
is  alleged  to  have  been  committed,  departed  this  life  some  time  in  the 
year  1786,  having  first  made  his  last  will  in  writing,  in  which  he  named 
several  executors,  one  of  whom,  Joseph  Dacosta,  made  probate  of 
the  will,  and  took  upon  himself  the  burden  of  executing  the  same ; 
after  which,  in  the  year  1789,  he  left  the  State  of  South  Carolina, 
and  resided  in  (Jeorgia.  In  the  year  1790,  letters  of  administration 
on  the  goods  of  Salvadore,  unadministered  by  Dacosta,  his  qualified 
executor,  were  granted  to  James  Lamotte. 

In  August,  1786,  a  judgment  was  obtained  by  Daniel  Bourdeaux 
against  Salvadore.  In  January,  1791,  a  thirty  day  rule,  which,  by  an 
act  of  the  State  of  South  Carolina,  was,  in  certain  cases, 
[  '20  ]  substituted  in  the  place  •of  a  scire  facias^  was  issued  to  re- 
vive this  judgment  against  Lamotte,  as  administrator  of 
Salvadore.  This  rule  being  served  and  returned,  the  following  in- 
dorsement was  made  on  it ,  "  15th  March,  1791,  made  absolute,  sub- 
ject to  a  future  argument" 

«  Fi.  fa.  16th  AprU,  1791." 

An  execution  issued  on  this  judgment,  under  which  the  land  was 
sold,  and  was  conveyed  by  the  sheriff  to  Peter  Freneau,  by  a  deed 
dated  the  6th  day  of  June,  1791.  On  the  16th  of  July,  1796,  a  de- 
cree was  rendered  in  the  suit  Pierce  Butler  r.  Daniel  Bourdeaux 
and  Peter  Freneau,  directing  the  said  Peter  to  convey  to  such  person 
as  Pierce  Butler  should  appoint  In  pursuance  of  this  decree,  Peter 
Freneau  conveyed  to  Samuel  Jackson,  under  whom  the  plaintiff 
claims  by  regular  conveyances. 

On  the  motion  of  the  defendant,  the  circuit  court  instructed  the 
jury  that  the  letters  of  administration  granted  to  James  Lamotte, 
were  totally  void ;  that  therefore  the  judgment  of  Bourdeaux  was 
not  revived  against  the  estate  of  Salvadore ;  that  the  sale  and  con- 
veyance by  the  sheriff  passed  no  title  to  the  purchaser ;  and  that  the 
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evidence  was  not  sufficient  to  maintain  the  plaintiff's  action.  The 
jury  found  a  verdict  for  the  defendant,  and  judgment  was  rendered 
in  his  favor.  The  plaintiff  excepted  to  the  opinion  of  the  court,  and 
has  sued  out  a  writ  of  error  to  the  judgment. 

The  sole  defect  alleged  in  the  title  of  the  plaintiff  being  in  that 
part  of  it  which  depends  on  the  sale  and  conveyance  of  the  sheriff  to 
Peter  Freneau,  the  validity  of  that  sale  is  the  principal  if  not  the 
only  question  in  the  cause.     In  support  of  it  the  plaintiff  contends, 

1st.  That  the  letters  of  administration,  being  durante  absentia  of 
the  executor,  were  properly  granted  to  James  Lamotte. 

2d.  If  the  ordinary  erred  in  granting  these  letters,  still,  Lamotte 
was  administrator  de  fa^cto  ;  and  his  acts  bound  the  estate  of  Salva- 
dore  until  those  letters  should  be  revoked. 

*  3d.  That  the  judgment  on  which  the  execution  issued  [  *  21  ] 
was  properly  revived  by  a  court  of  competent  jurisdiction, 
and  its  judgment  can  be  questioned  only  in  an  appellate  court 

The  negative  of  these  propositions  is  maintained  by  the  defendant 
in  error. 

That  the  appointment  of  an  executor,  and  his  acceptance  of  the 
office,  constitute  a  complete  legal  owner  of  the  personal  estate  of  the 
deceased  is  admitted ;  but  it  is  contended  that  these  acts  suspend 
without  annihilating  the  power  of  the  ordinary.  So  long  as  the 
executor  is  capable  of  exercising  the  authority  with  which  he  has 
been  invested  by  the  testator,  it  can  be  conferred  on  no  other  person; 
but  when  he  becomes  incapable,  from  any  cause  whatever,  as  by  in- 
sanity or  death,  the  power  of  appointing  some  person,  who  shall  secure 
the  estate  from  ruin,  necessarily  reverts  to  that  tribunal  which  the 
law  appoints  for  the  general  purpose  of  providing  for  the  management 
of  the  property  of  dead  persons.  All  cases  of  temporary  administra- 
tion, as  during  the  minority  of  an  executor,  or  during  his  absence 
previous  to  the  probate  of  the  will,  are  considered  as  exercises  of  the 
same  power,  though  in  a  less  degree,  and  as  proving  that  the  ordina- 
ry may,  after  the  executor  has  qualified,  if  he  shall  absent  himself  so 
as,  in  the  opinion  of  the  ordinary,  to  disqualify  him  from  performing 
his  duty,  appoint  an  administrator  de  bonis  non  with  the  will  annexed, 
whose  power  shall  continue  until  the  return  of  the  executor. 

The  court  does  not  concur  in  this  reasoning.  In  the  cases  staked 
at  bar,  and  in  all  cases  where  temporary  administration  has  been 
granted,  unless  under  a  special  act  of  the  legislature,  the  executor 
was,  for  the  time,  absolutely  incapable  of  performing  his  duty. 
There  existed  an  actual  legal  disability  to  perform  the  functions  of 
his  office.  Until  probate  of  the  will,  and  until  letters  testamentary 
are  obtained,  the  executor  cannot  obtain  any  judgment ;  because  it 
cannot  appear  that  he  is  executor. 
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There  is,  therefore,  an  absolute  necessity  for  appointing 
[  *22  ]  some  person  who,  until  {nrobate,  shall  take  care  of  •the  es- 
tate. But  this  is  not  the  case  with  an  execute,  who,  afiter 
taking  out  letters  testamentary,  absents  himself  firom  the  State.  He 
is  still  capable  of  performing,  and  he  is  still  bound  to  perform,  all  the 
duties  of  an  executor.  There  exists  no  legal  disabili^  in  the  execu- 
tor, and,  consequently,  there  is  no  necessity  for  transferring  to  an- 
other those  powers  which  liie  testate  has  conferred  on  a  person 
selected  by  himself. 

This  power  does  not  appear  ever  to  have  been  exercised  by  the 
ordinary  in  England  anterior  to  the  statute  of  38  Gteorge  3 ;  and 
in  South  Carolina,  the  ordinary  possesses  no  power  which  was  not 
possessed  by  the  ordinary  in  England  previous  to  that  statute.  The 
practice  of  the  particular  ordinary  who  actfed  in  this  case,  would  not 
be  sufficient  to  constitute  the  law,  had  it  even  never  received  judicial 
reprobation,  but  the  case  of  Ford  v.  Travis*  puts  an  end  to  any  doubt 
on  this  point. 

The  second  point  is  one  of  more  doubt  and  greater  intricacy. 
That  the  ordinary  erred  in  granting  letters  of  administration  to  L^- 
motte,  is  thought  very  apparent ;  but  the  effect  of  these  letters  is  less 
obvious.  By  the  plaintiff  it  is  contended,  that  they  constituted  La^ 
motte  an  administrator  de  facto j  rendered  his  acts  valid,  so  far  as  third 
persons  are  interested,  and  exempted  them  fix)m  question  where  they 
can  be  examined  only  incidentally.  By  the  defendant  it  is  contend- 
ed, that  they  were  granted  by  a  person  having  no  jurisdiction  in  the 
case,  and  are  therefore  an  absolute  nullity;  that  Lamotte  was  not, 
defacto^  the  administrator  of  Salvadore,  and  that  his  acts,  as  admin- 
istrator, stand  on  no  better  or  higher  ground  than  the  acts  of  any 
other  person  who  should  assume  that  character. 

The  well  known  distinction  between  an  erroneous  act  or  judgment 
by  a  tribunal  having  cognizance  of  the  subject-matter,  and  the  act  on 
judgment  of  a  tribunal  having  no  cognizance  of  the  subject,  is  not 
denied ;  but  it  is  contended  that  the  ordinary  had  jurisdiction  in  this 
case.  The  ordinary,  in  South  Carolina,  is  the  court  in  which  wills 
are  proved ;  in  which  letters  testamentary,  and  letters  of  administra- 
tion are  granted.  He  judges  whether  the  applicant  be  entitled  to  ad- 
ministration or  not,  and  rejects  or  admits  the  claim,  accord- 
[  ^23  ]  ing  •to  his  opinion  of  the  law.  Whether  his  judgment  be 
correct  or  not,  still,  it  is  his  judgment ;  and  when  exercised 
upon  an  application  for  administration,  it  is  exercised  on  a  subject 
cognizable  in  his  court 

1 A  MSS.  caiem  the  Court  of  Appeals  of  South  Carolina. 
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That  he  grants  letters  of  administration  in  cases  not  expressly  au- 
thorized by  statute,  and  in  which  a  wiU  exists  in  which  an  executor 
is  named,  proves  that  he  has  jurisdiction  in  such  cases ;  and  if  he 
grants  administration  in  one  of  them  improperly,  the  judgment  is 
erroneous  and  voidable,  but  not  void. 

This  argument  has  been  very  strongly  urged,  and  there  is  great 
force  in  it.  The  difficulty  of  distinguishing  those  cases  of  adminis- 
tration in  which  a  court  having  general  testamentary  jurisdiction, 
may  be  said  to  have  acted  on  a  subject  not  within  its  cognizance,  is 
perceived  and  felt  But  the  difficulty  of  marking  the  precise  line  of 
distinction  does  not  prove  that  no  such  line  exists. 

To  g^ve  the  ordinary  jurisdiction,  a  case,  in  which,  by  law,  letters 
of  administration  may  issue,  must  be  brought  before  him.  In  the 
common  case  of  intestacy,  it  is  clear  that  letters  of  administration 
must  be  granted  to  some  person  by  the  ordinary ;  and  though  they 
should  be  granted  to  one  not  entitled  by  law,  still,  the  act  is  binding 
until  annulled  by  the  competent  authority ;  because  he  had  power  to 
grant  letters  of  administration  in  the  case.  But  suppose  administra- 
tion to  be  granted  on  the  estate  of  a  person  not  really  dead.  The  act, 
all  will  admit,  is  totally  void.  Yet  the  ordinary  must  always  inquire 
and  decide  whether  the  person  whose  estate  is  to  be  committed  to 
the  care  of  others,  be  dead  or  in  life.  It  is  a  branch  of  every  cause 
in  which  letters  of  administration  issue.  Yet  the  decision  of  the 
ordinary  that  the  person  on  whose  estate  he  acts  is  dead,  if  the  fact  be 
otherwise,  does  not  invest  the  person  he  may  appoint,  with  the  cha- 
racter or  powers  of  an  administrator.  The  case,  in  truth,  was  not 
one  within  his  jurisdiction.  It  was  not  one  in  which  ke  had  a  right 
to  deliberate.  It  was  not  committed  to  him  by  the  law.  And  al- 
though one  of  the  points  occurs  in  all  cases  proper  for  his  tribunal, 
yet  that  point  cannot  bring  the  subject  within  his  jurisdiction. 

•The  case  of  letters  of  administration  granted  on  the  [  *24  ] 
estate  of  a  person  in  full  life,  is  not  the  only  one  which  may 
serve  for  illustration ;  suppose  administration  to  be  granted  on  the 
estate  of  a  deceased  person  whose  execute  is  present,  in  the  constant 
perfcnrmance  of  his  executorial  duties.  Is  such  an  appointment  void, 
or  is  it  only  voidable  ? 

In  the  opinion  of  the  court  it  would  be  an  absolute  nullity. 

The  appointment  of  an  executor  vests  the  whole  personal  estate^  in 
tile  person  so  appointed.  He  holds  as  trustee  for  the  purposes  of  the 
wiU,  but  he  holds  the  legal  titie  in  all  the  chattels  of  the  testator.  He 
is,  for  the  purpose  of  administering  them,  as  much  the  legal  proprietor 
of  those  chattels  as  was  the  testator  himself  while  alive.  This  is  in- 
compatible with  any  power  in  the  ordinary  to  transfer  these  chattels  to 
♦  1* 
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any  other  person  by  the  grant  of  administration  on  them.    His  grant 
can  pass  nothing :  it  conveys  no  right ;  and  is  a  void  act. 

If  the  ordinary  possesses  no  pow^  to  grant  administration  where 
an  executor  is  present  performing  his  duty,  what  difference  can  his 
absence  make,  provided  that  absence  does  not  disqualify  him  from 
executing  his  trust?  If  all  his  powers  as  an  executor  remain,  if  he 
is  still  capable  of  appearing  in  courts  of  justice  as  the  representative 
of  the  deceased,  if  he  is  still  the  legal  owner  of  the  chattels  of  the 
deceased,  and  still  capable  of  disposing  of  them,  it  would  seem  that 
he  is  potentially  present  though  personally  absent.  It  is  not  easy  to 
perceive  any  principle  on  which  the  ordinary  can  assert  his  power  to 
take  the  estate  out  of  the  executor  and  vest  it  in  an  administrator.  If 
he  cannot  do  this,  then  the  attempt  todo  it  must  be  a  void  act.  If  the 
administrator  dura/nte  absentiahe  only  the  agent  of  the  executor,  it  still 
occurs  that  the  executor  can  himself  appoint,  and  is  the  proper  person 
to  appoint,  his  own  agent.  There  is  no  necessity  for  the  intaision 
of  the  ordinary.  • 

Let  the  case  be  supposed  of  a  suit  by  the  executor  while  actually 

resident  abroad.     Would  he  be  incapable  of  sustaining  the 

[  •  26  ]  action  ?     Would  his  absence  be  a  good  *  plea  in  bar  ?     If  it 

would  not,  how  can  the  grant  of  letters  of  administettion  to 

another  take  the  property  in  the  thing  sued  for  out  of  the  executor 

and  place  it  in  that  other  ? 

Letters  testamentary,  when  once  granted,  are  not  revocable  by  the 
ordinary.  He  cannot  annul  them,  or  transfer  the  legal  interest  of  the 
executor  to  any  other  person.  His  rights  and  his  duties  are  beyond 
the  reach  of  the  ordinary.  How,  then,  can  this  be  effected  by  the 
grant  of  letters  of  administration  ? 

The  cases  in  which  administration  has  been  granted  notwithstand- 
ing the  existence  of  a  will,  appear  to  be  cases  in  which  it  is  not  ap- 
parent that  there  is  any  person  possessing  right  in  the  chattels  of  the 
testator,  or  cases  in  which  that  person  is  legally  disqualified  from  acting. 

Where  administration  is  granted  pending  a  dispute  respecting  a 
will,  it  is  not  certain  that  there  is  an  executor,  or  that  there  is  a  wilL 

If  it  be  granted  during  the  minority  of  au  executor,  it  is  because 
the  executor  is  legally  disqualified  from  acting,  and  indeed  has  not 
taken  upon  himself,  and  could  not  take  upon  himself  the  trust  reposed 
in  him.  He  may,  when  of  age,  reject  all  tl^e  rights  and  powers  con- 
ferred by  the  will ;  and,  consequently,  the  interest  is  not  yet  a  vested 
interest  The  rights  and  powers  of  the  ordinary  remain  until  those 
of  the  executor  commence. 

So  in  the  case  of  an  absent  executor  who  has  not  yet  made  probate 
of  the  will  and  qualified.     Those  letters  testamentary  which  are  in- 
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dispensable  to  his  character  as  executor,  and  which,  during  their 
existence,  leave  the  ordinary  without  any  further  power  over  the  sub- 
ject, are  not  yet  granted.  The  executor  has  as  yet  no  evidence  that 
he  is  executor.  He  is  not  yet  able  to  act  as  one.  He  may  never  be 
able  to  act ;  for  he  may  never  take  out  letters  testamentary.  He  may 
renounce  the  executorship.  The  ordinary,  then,  is  not  yet  deprived 
of  that  power  which  he  possesses  to  appoint  a  person  to 
represent  a  dead  man  who  has  no  representative.  His  *  ju-  [  *  26  ] 
risdiction  over  the  subject  remains  until  he  parts  with  it  by 
issuing  letters  testamentary. 

The  diiference  between  granting  administration  in  cases  where 
there  is  a  qualified  executor,  capable,  in  law,  of  acting,  and  where  he 
has  not  qualified,  is  such  as,  in  reason,  to  justify  the  opinion  that 
though,  in  the  latter  case,  the  ordinary  may  have  jurisdiction,  and 
his  act,  though  erroneous,  may  be  valid  till  repesded,  yet,  in  the  former 
case,  he  can  have  no  jurisdiction,  and  his  act  is  in  itself  an  absolute 
nullity.  • 

K,  under  any  circumstances,  the  ordinary  could  grant  administra- 
tion during  the  absence  of  an  executor  who  has  made  probate  of  the 
will  and  is  legally  competent  to  act,  then  he  would  have  jurisdiction 
of  the  subject,  and  would  judge  of  those  circumstances ;  but  if,  in  no 
possible  state  of  things,  he  could  grant  such  administration,  it  would 
be  difficult  to  conceive  how  he  can  have  jurisdiction. 

K  we  refer  to  authority,  we  can  find  no  case  and  no  dictum  which 
admits  the  jurisdiction  of  the  ordinary,  where  there  is  an  existing 
executor  capable  of  acting.  In  many  cases  it  is  stated,  that  an  ad- 
ministration granted  where  there  is  such  an  executor  is  void.  Toller, 
in  his  "  Law  of  Executors,"  page  120,  says:  **  If  there  be  an  executor, 
and  administration  be  granted  before  probate,  and  refusal,  it  shall  be 
void  on  the  will's  being  afterwards  proved,  although  the  will  were  sup- 
pressed, or  its  existence  were  unknown,  or  it  were  dubious  who  was 
executor,  or  he  was  concealed,  or  abroad  at  the  time  of  granting  the 
administration."  It  is  also  void  ^  if  granted  because  the  executor  has 
become  a  bankrupt,"  of  if  granted,  '*  durante  minorUate  where  the  in- 
fant had  attained  his  age  of  seventeen,"  until  the  statute  of  38  Greo.  3. 
So,  "  if  granted  by  a  bishop  where  the  intestate  had  bona  notabilioj 
or  by  an  archbishop  of  effects  in  another  province." 

The  case  of  Ford  v.  Travis,  decided  in  South  Carolina,  is  express 
to  this  point,  and  renders  a  further  reference  to  English  books  un- 
necessary. 

The  counsel  for  the  plaintiff  admits  this  to  be  the  law 
•where  an  absolute  administration  is  granted ;  but  denies  the  [  *  27  ] 
law  to  be  applicable  to  the  grant  of  a  temporary  administration. 
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However  correct  this  distinction  may  be  in  many  casesi  its  appli- 
cation to  that  at  bar  is  not  admitted. 

No  temp<xrary  administration  can  be  granted  where  there  is  an 
executor  in  being,  capable  of  acting ;  and  where  the  case  will  not 
justify  the  grant  of  a  temporary  administration,  it  would  seem  to  be 
as  completely  out  of  the  jurisdiction  of  the  ordinary,  as  the  grant  of 
an  absolute  administration,  where  that  is  not  within  his  power. 

The  case,  put  by  TdUer,  of  administration  durante  minoriiate  where 
the  executor  is  of  the  age  of  17,  seems  fuU  in  point  This  is  a  tem- 
porary administration,  and  the  minority  of  the  executor  is  a  fact  for 
the  consideration  of  the  ordinary.  Yet  if,  in  such  a  case,  he  grants 
administration,  the  act  is  void,  because,  in  fact,  it  is  not  a  case  in 
which  he  can  grant  it. 

The  reasoning  of.  the  court  in  the  case  of  Ford  v.  Travis,  appears 
applicable  to  this  case.  They  say  the  executor  having  proved  the 
will,  "  was  in  the  nature  of  a  trustee ;  he  could  neither  abandon  hb 
trust,  nor  be  deprived  of  his  interest  in  the  estate  of  the  deceased  by 
any  act  of  the  ordinary.  The  ordinary,  by  proving  the  will  and 
qualifying  the  executor,  executed  his  power ;  and  no  law  exists  in 
this  State,  authorizing  him  to  resume  it  during  the  lifetime  of  the 
qualified  executor,  notwithstanding  he  may  be  absent  from  the  State. 
Letters  of  administration  granted  under  such  circumstances  are  void 
ab  initio. 

K  the  ordinary  cannot  resume  his  power,  so  as  to  grant  an  abso- 
lute administration,  he  cannot  resume  it  for  a  limited  time.  He  can- 
not, by  any  act  of  his,  divest  the  interest  of  the  executor  for  an  instant. 
The  power  may  revert  to  him  by  operation  of  law,  but  cannot  be  as- 
sumed by  any  act  of  his  own. 

The  grant  of  a  temporary  administration,  as  during  the 
[  *  28  ]  minority  of  an  executor,  is  adusum  et  commodum  *  ezecuioris. 
But  in  this  case,  the  administration  is,  for  the  time,  absolute, 
and  makes  the  administrator  the  entire  representative  of  the  deceased. 
It  would  not  be  unwortiiy  of  remark,  if  the  case  depended  on  it,  that 
though  the  application  of  Lamotte  was  for  administration  during  the 
absence  of  the  executor,  yet  the  grant  itself  is  without  limitation. 

But,  in  its  very  nature,  the  appointment  of  an  administrator,  during 
the  absence  of  an  executor  under  no  disability,  is  essentially  nothing 
more  than  the  appointment  of  an  agent  for  that  executor.  This,  the 
ordinary  has  not  the  power  to  do.  The  executor  alone  can  appoint 
his  agents. 

If  the  ordinary  had  no  jurisdiction  in  the  case,  then  the  grant  of 
administration  was  void  ab  initio^  and  aU  the  acts  of  ihe  grantee  are 
void.     Toller,  128,  3  Term  Rep.  125. 
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It  is  contended  by  the  plaintif!|  that  could  this  administration  even 
be  considered  as  ntdl,  where  that  forms  the  direct  question  before  the 
court,  as  it  did  fn  Ford  v.  Travis,  yet  that  point  cannot  be  examined 
where  it  is  collateral  and  incidental 

The  answer  which  has  been  given  at  bar  to  this  argument  is  entirely 
satisfactory.  The  question  has  never  been  examined  in  a  court  of 
law  sitting  as  an  appellate  court  The  question  has  never  been, 
whether  the  letters  of  administration  shall  be  revoked  or  not,  but 
whether  they  were  originally  void,  so  as  not  to  warrant  the  particular 
act  in  support  of  which  they  were  alleged. 

But  in  this  case,  the  letters  of  administration  come  as  directly  be- 
fore the  court  as  in  the  case  of  Ford  v.  Travis.  The  conveyance 
from  the  sheriff  to  Freneau  forms  a  part  of  the  plaintiff's  title ;  and 
the  validity  of  that  conveyance  may  depend  on  the  question  whether 
Lamotte  was  or  was  not  the  administrator  of  Salvadore.  The  ques- 
tion, therefore,  must  necessarily  be  decided ;  and  a  majority  of  the 
court  is  of  opinion  that'edministration  was  granted  by  a  court  having 
no  jurisdiction  in  the  particular  case,  and  is  therefore  absolutely 
void. 

•  3d.  It  is  contended  on  the  part  of  the  plaintiff,  that  the  [  *  29  ] 
judgment  on  which  the  execution  issued  was  properly  re- 
vived by  a  court  of  competent  jurisdiction,  whose  judgment  is  there- 
fore conclusive  until  reversed. 

The  first  objection  made  to  this  judgment  of  revivor  is,  that  it  was 
made  without  legal  process.  The  thirty  day  rule  is  substituted  for  the 
scire  facias  only  in  cases  where  lapse  of  time  prevents  the  plaintiff 
from  suing  out  execution. 

However  this  court  might  construe  the  law  on  an  appeal  from  a 
judgment  of  revivor  in  such  case,  that  question  has  been  decided  by 
a  court  of  competent  jurisdiction,  and  cannot  be  reviewed  here. 

The  second  objection  is,  that  the*  letters  of  administration  being  a 
mere  nullity,  no  party  representing  the  estate  of  Salvadore  was  before 
the  court,  and  consequently  the  judgment  could  not  bind  that  estate. 

This  question  is  one  of  considerable  difficulty.  Had  the  judgment 
been  revived  against  the  executor  himself,  without  the  service  of  pro- 
cess, it  would  perhaps,  while  in  force,  have  protected  all  proceedings 
under  it.  But  this  judgment  is  revived  against  Lamotte,  who  was 
not  the  representative  of  Salvadore.  In  the  opinion  of  a  majority  of 
the  court,  an  execution  on  this  judgment  could  not  legally  be  levied 
on  the  property  of  Salvadore ;  and  if  so,  the  title  wsis  not  vested  in 
the  sheriff  by  the  service  of  the  execution,  and  could  not  be  conveyed 
by  him  to  the  purchaser.  Upon  this  point,  the  case  cited  from  1st 
Wilson,  302,  Earl  v.  Brown,  is  a  strong  one  against  the  opinion  of 
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the  court :  but  in  that  case,  the  execution,  though  irregular,  was  is- 
sued on  a  real  judgment,  and  justified  the  sheriff  in  taking  the  effects 
of  the  deceased.  On  its  face  it  was  unexceptionable.  It  issued  at  an 
improper  time ;  but  in  all  other  respects  was  correct  In  this  case, 
the  execution  issued  on  a  judgment  which  was  itself  a  nullity;  and 
it  authorized  the  sheriff  to  take  the  effects  real  and  personal  of  Joseph 
Salvadore  in  the  hands  of  James  Lamotte  to  be  administered.  Now 
the  property  of  Salvadore  was  not  in  the  hands  of  Lamotte,  but  was 

in  the  hands  of  his  executor. 
[  *  30  ]      •  The  case  in  Wilson,  too,  is  so  briefly,  I  might  say 

obscurely,  reported,  as  to  leave  the  principle,  on  which  the 
court  decided,  entirely  uncertain.  It  does  not  appear  that  the  object 
of  the  motion  extended  further  than  the  restoration  of  the  money. 
This  was  not  an'  attempt  to  set  aside  the  sale ;  and  nothing  appears 
in  the  case  from  which  is  to  be  conclusively  inferred  what  the  opin- 
ion of  the  court  would  have  been  on  that  question.  « 

In  the  opinion  of  a  majority  of  the  court,  there  is  no  errdr  in  the 
judgment  of  the  circuit  court,  and  it  is  affirmed,  with  costs. 

U  P.  33    166. 


Van  Ness  v.  Forrest. 


8  C.  30. 


A  promissory  note,  given  by  one  member  of  a  commercial  company,  to  another  member,  for 
the  use  of  the  company,  will  maintain  an  action  at  law  by  the  promisee  in  his  own  name, 
against  the  maker,  notwithstanding  the  money,  when  recovered,  wonld  belong  to  the  com* 
pany. 

If  the  declaration  be  npon  a  joint  note,  and  the  defendant  plead,  that  the  note  is  the  separate 
note  of  one  of  the  defendants,  and  was  given  to  and  accepted  by  the  plaintiff,  in  full  satis- 
faction of  the  debt,  thia  plea  is  bad  upon  special  demurrer,  because  it  amounts  to  the 
general  issue. 

Error  to  the  circuit  court  for  the  district  of  Columbia. 
» 

The  case,  as  stated  by  Marshall,  C.  J.,  in  delivering  the  opinion 
of  the  court  was  as  follows :  — 
f  •  31  ]       •  The  defendant  in  error,  who  was  president  of  a  commer- 
cial company,  consisting  of  four  or  five  hundered  members, 
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sold  certain  meTchandise,  the  property  of  the  company  to  Jehiel 
Crossfield,  and  took  his  note  payable  in  twenty  days,  to  Joseph  Forrest, 
president  of  the  commercial  company,  for  the  purchase-money.  De- 
fault having  been  made  in  payment,  Joseph  Forrest  instituted  a  suit 
against  Jehiel  Crossfield  and  John  P.  Van  Ness,  who  was  a  dormant 
partner  of  Crossfield,  and  also  a  partner  of  the  commercial  com- 
pany. 

The  declaration  contains  several  counts.  The  fiirst  is  on  the  pro- 
missory note,  which  is  charged  as  the  note  of  Crossfield  and  Van 
Ness,  trading  under  the  firm  of  Jehiel  Crossfield.  The  second  and 
third,  for  goods,  wares,  and  merchandise  sold  and  delivered,  the  fourth 
for  money  had  and  received  by  the  defendants,  to  the  use  of  the  plain- 
tiff, and  the  fifth  on  an  insimul  compiUassit 

The  defendant.  Van  Ness,  pleads  the  general  issue,  on  which  plea 
issue  is  joined. 

He  also  pleads  in  bar  several  special  pleas,  amounting  in  substance 
to  this,  that  the  several  assumpsits  in  the  declaration  mentioned,  were 
made  for  goods,  wares,  and  merchandise  belonging  to  the  commer- 
cial company,  consisting  of  many  partners,  and  of  which  both  the 
plaintiff  and  himself  were  members. 

The  third  plea  alleges,  that  the  plaintiff  did  agree  to  accept  and 
did  accept  the  separate  promissory  note  of  the  said  Crossfield,  in  pay- 
ment of  all  and  singular  the  debt  and  debts,  promises  and  assump- 
tions in  the  plaintiff's  said  declaration  above  supposed ;  in  pursuance 
and  execution  of  which  agreement  aforesaid,  the  said  defendant, 
Jehiel  Crossfield,  made  the  said  promissory  note  in  the  plaintiff's  said 
declaration  mentioned  and  delivered  the  same  to  the  said  plaintiff,  on 
the  day  of  the  date  of  the  said  note,  at  the  county  aforesaid,  and  the 
plaintiff  then  and  there  accepted  the  same  as  p^ment,  in  pursuance 
of  the  aforesaid  agreement. 

To  these  several  special  pleas,  the  plaintiff  in  the  •  court   [  *  32  ] 
below  demurred  specially,  and  the  defendant  joined  in  de- 
murrer. 

On  argument,  the  demurrers  except  to  the  third  plea,  were  overruled, 
and  the  pleas  sustained  as  to  the  2d,  3d,  and  4th  counts,  but  the  de- 
murrers were  sustained  as  to  the  1st  and  6th  counts  of  the  declaration. 
The  demurrer  was  also  sustained  as  to  the  3d  plea,  which  was  ad- 
judged bad  as  to  all  the  counts. 

On  the  trial  of  the  issues,  Van  Ness  objected  to  the  evidence 
offered  by  the  plaintiff  below,  to  support  the  first  count,  and  his  ob- 
jection being  overruled,  excepted  to  the  opinion  of  the  court.  This 
exception  brings  on  the  whole  question  made  by  the  pleas  on  the 
point,  that  the  goods  for  which  the  note  was  given,  were  partnership 
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goods*  beloQgijQg  to  aoofispany  of  whkh  both  tiie  piaiotiffaiid  defeod- 
aat  w«?e  memberE. 

The  jury  Sousad  a  verdki  for  tibe  plaintiff  briow,  on  wUch  jadg- 
meat  wa«  reodefed^  and  the  caoae  is  broagfat  iato  this  oomt  by  writ 
of  evTOK. 

JimeS}  for  ibe  fhitdUL 

X  LaWf  for  tbe  iekodsad. 

[  *  33  ]       *  MajuibalLi  C  J^  aft^  stating  the  case,  delivered  the 
oploioa  of  the  conrt,  as  follows :  — 

It  is  cootended  by  the  plaintiff  in  error, 

ImU  That  this  action  is  not  sustainable,  it  being  brought  by  one 
partner  against  another. 
{  •  34  J       •  2d*  That  ihe  separate  note  of  Crossfield  discharges  the 
original  debt,  due  from  Crossfield  and  Van  Ness. 

As  the  first  error  assigned  by  the  plaintifi^  is,  if  it  be  really  an  error, 
apparent  on  the  bill  of  exceptions,  as  well  as  in  the  pleas,  it  is  not 
necessary  to  examine  the  formality  of  the  pleas  respecting  it 

It  is  alleged  that,  at  law,  one  partner  can  sue  another,  on  a  claim 
growing  out  of  the  partnership,  in  no  other  case  than  for  a  general 
balance  on  a  stated  account 

The  terms  on  which  this  proposition  hew  been  laid  down  are  per- 
haps too  general. 

In  the  case  at  bar,  the  suit  is  instituted  on  a  promissory  note  given 
not  to  the  company,  but  to  Joseph  Forrest,  president  of  the  company. 
Although  the  oi^|g|^ause  of  action  does  not  merge  in  this  note, 
yet  a  suit  ii^j^^^^H^le  on  the  note  itself.  Such  suit  can  be 
brought  onl)^^^^^^p!e  of  Joseph  Forrest  It  can  no  more  be 
brought  in  th^OmPPthe  company,  them  if  it  had  been  given  to  a 
person,  not  a  member,  for  the  benefit  of  the  company.  The  legal  title 
is  in  Joseph  Forrest,  who  recovers  the  money,  in  his  own  name,  as  a 
trustee  for  the  company.  Upon  the  record,  and  technically  speaking, 
he  is  the  sole  plaintiff,  and  the  court  can  perceive  no  reasonable  or 
legal  objection  to  his  sustaining  an  action  on  the  note.  The  princi- 
ple that  a  company  cannot  sue  its  members,  does  not  apply  to  the 
case ;  nor  does  the  principle,  that  a  partner  cannot  sue  a  partner  on 
a  partnt^rship  transaction,  apply  to  any  case  where  a  note  in  writing 
is  given  for  money,  not  to  a  firm,  but  to  an  individual  member. 

The  third  plea  alleges,  that  the  plaintiff  in  the  court  below  agreed 
to  accept  the  separate  promissory  note  of  Crossfield,  in  payment,  and 
that,  in  execution  of  this  agreement,  Crossfield  made  tl^  note  in  the 
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dedaration  mentioned,  which  was  accepted  in  payment  of  the  several 
assumptions  stated  in  the  declaration. 

Now  the  note,  in  the  declaration  mentioned,  is  a  joint  note,  so  that 
tills  plea  in  one  place  alleges  it  to  be  a  joint  note,  and  in  another 
place  to  be  a  several  note. 

•  It  becomes  minecessary  to  inquire  into  the  effect  of  this  [  *  36  ] 
repugnancy,  if  it  be  one,  because  the  plea,  if  to  be  under- 
stood as  averring  that  the  note,  in  the  declaration  mentioned,  is  a 
several  and  not  a  joint  note,  would  amount  to  the  general  issue.  The 
plea  is  no  more,  to  the  first  count,  than  non  asswnpsit.  For  if  the 
note  was  not  the  note  of  Van  Ness,  he  had  not  made  the  assumpsit 
stated  in  the  first  count.  This  is  ill  upon  a  special  demurrer,  when 
assigned  as  cause  of  demurrer. 

The  plaintiff  in  error  supposes  the  C€we  of  Sheehy  v.  Mandeville 
and  Jameson,  reported  in  6th  Cranch,  253,  to  be  a  case  in  his  favor, 
on  this  point  The  court  thinks  otherwise.  In  that  case,  as  in  tUs,  a 
note  was  given  by  one  partner  for  a  debt  contracted  by  the  firm.  In 
that  case,  as  in  this,  one  count  in  the  declaration  was  special,  on  the 
note,  stating  it  to  be  a  jmnt  note,  and  other  counts  were  general,  on 
the  original  transactions.  The  defendant,  whose  name  was  not  on  the 
note,  stated  it  to  have  been  received  in  discharge  of  the  open  account. 
The  court  decided,  that  the  plea  was  good,  not  in  bar  of  the  special 
count  on  the  note  itself,  but  in  bar  of  the  general  counts,  for  goods 
sold  and  delivered. 

Upon  the  special  count,  the  court  was  in  fevor  of  the  plaintiff  be- 
low, who  was  also  plaintiff  in  error,  and  the  judgment  of  the  circuit 
court,  which  had  been  against  him,  was  reversed.  The  case  of 
Sheehy  v.  Mandeville  and  Jameson,  then,^i^^H^or  of  the  plsdn- 
tiffin  error,  so  far  as  his  third  plea  applifil^^^^^B^li^unt  in  this 
declaration.  ^^^^^H^ 

This  court  is  of  opinion,  that  there  is  no  erra|BCe  judgment  of 
the  circuit  court,  either  in  sustaining  the  demurrers  to  the  several  pleas 
filed  in  that  court  to  the  first  count  in  the  declaration  or  in  admitting 
the  note,  in  the  declaration  mentioned,  to  be  given  in  evidence  to  the 
jury,  on  the  trial  of  the  issue  of  fact.  This  opinion  renders  it  unneces- 
sary to  examine  the  decision  of  the  circuit  court,  as  it  respects  the 
pleas  to  the  other  counts,  since,  should  their  decision  respecting  the 
pleas  to  those  counts  even  be  deemed  erroneous,  their  judgment  will 
stand. 

•7^^*971^91^  affirmed* 

VOL.   III.  2 
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[  *  36  ]  *  The  Bank  of  Alexandria  v.  Herbert. 

8  C.  36. 

The  trustee  of  an  insolvent  debtor  in  the  District  of  Colnmbia,  represents  the  creditors  of  the 
insolvent,  and  can  take  advantage  of  a  failure  to  record  a  mortgage,  which  the  law  makes 
Toid  as  to  creditors. 

This  was  an  appeal  from  the  circuit  court  for  the  District  of  Colum« 
bia.     The  case  is  stated  in  the  opinion  of  the  court. 

Swarm,  for  the  appellants. 

Taylor^  contra. 

[  •  38  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows :  — 

In  this  case  a  bill  was  brought  in  the  circuit  court  for  the  county 
of  Alexandria,  by  William  Herbert,  jr.,  trustee  for  the  creditors  of 
John  Potts,  an  insolvent  debtor,  against  the  Bank  of  Alexandria,  to 
recover  the  proceeds  of  a  tract  of  land,  the  property  of  Potts,  which 
had  been  sold  by  consent,  and  the  money  deposited  in  bank. 

This  land  had  been  conveyed  by  Potts  to  the  bank  to  secure  the 
payment  of  a  sum  of  money  borrowed  by  him,  but  the  deed  of  mort- 
gage had  not  been  recorded  until  eight  months  after  its  date  had 
elapsed.  The  law  of  Virginia,  which  governs  this  case,  declares  all 
deeds  of  mortgage  whatsoever,  though  good  between  the  parties,  to 
be  void  as  to  credi^Dj^^ad  subsequent  purchasers  without  notice, 
unless  they  be  recoi^Vwithin  eight  months  from  the  date. 

The  question  is  whether  this  mortgage  can  be  set  up  in  favor  of 
the  bank  against  the  trustee  for  the  creditors. 

The  circuit  court  decreed  in  favor  of  the  trustee,  and  from  that 
decree  there  is  an  appeal  to  this  court 

For  the  appellant,  it  is  contended  that  the  trustee  may  be  assimi- 
lated to  the  assignees  of  a  bankrupt,  and  he  has  adduced  some  cases 
from  the  books,  showing  that  in  England  a  deed  declared  to  be  void 
in  law  has  been  supported  against  the  assignees  in  favor  of  the  par- 
ticular creditor  who  holds  a  lien  upon  it 

The  resemblance  between  the  trustee  for  the  estate  of  an  insolvent 

debtor  in  the  District  of  Columbia  and  the  assignees  of  a  bankrupt 

is  admitted ;  yet  a  dear  distinction  exists  between  the  cases 

[  •  39  ]  cited  at  bar  and  •that  before  the  court     In  those  cases  the 
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deed  was  declared  void  without  any  view  to  creditors.  In  this  case 
the  deed  is  declared  void  for  the  particular  benefit  of  creditors.  To 
set  up  this  deed  against  the  creditors,  would  be  to  defeat  the  very 
object  for  which  the  law  was  made. 

The  counsel  for  the  appellants  is  well  apprised  of  this  distinction, 
and  though  he  claims  for  his  clients  the  benefit  of  this  deed  against 
the  trustee,  he  admits  that  it  could  not  be  sustained  against  the  ere- 
ditors  suing  in  their  own  names. 

In  reason,  there  can  be  no  difference  between  this  suit,  which 
asserts  the  right  of  the  creditors  in  the  mode  prescribed  by  law,  and 
an  assertion  of  that  right  in  their  own  nemies.  Nor  does  the  law 
distinguish  between  them.  The  cases  cited  did  not  turn  on  any 
distinction  between  the  rights  of  the  assignee  and  the  creditors,  but 
on  the  preference  which  ought  to  be  given  to  him  who  has  trusted 
on  the  credit  of  the  particular  fund  over  those  who  had  trusted  the 
general  fund. 

The  decree  is  affirmed,  with  costs. 


Mabcarbier  v.  The  Chesapeake  Insurance  Company. 

8  C.  39. 

Where  a  technical  total  loss  is  sought  to  he  maintained  npon  the  mere  ground  of  deteriora- 
tion of  the  cargo,  at  an  intermediate  port,  to  a  moiety  of  its  ralne,  all  deterioration  of 
meroorandom  articles  most  be  excluded  from  the  estimate. 

Therefore,  in  a  cargo  of  a  mixed  character,  no  abandonment  for  mere  deterioration  in  value 
daring  the  voyage,  can  be  ralid,  unless  the  damage  on  the  non-memorandum  articles 
exceed  a  moiety  of  the  value  of  the  whole  cargo  including  the  memorandum  articles. 

Where  the  general  owner  of  a  ship  retains  the  possession,  command,  and  navigation  of  tho 
same,  and  contracts  to  carry  a  cargo  on  freight  for  the  voyage,  the  charter-party  is  to  be 
considered  as  a  mere  affreightment  sounding  in  covenant,  and  the  freighter  is  not  clothed 
with  the  character  or  legal  responsibility  of  ownership. 

In  such  case,  the  general  owner  is  also  owner  for  the  voyage. 

Consequently,  if  he  be  the  master  of  the  vessel,  he  is  incapable  of  committing  barratry. 

Error  to  the  circuit  court  for  the  district  of  Maryland. 

The  facts  of  this  case  were  thus  stated  by  Story,  J.,  in  delivering 
the  opinion  of  the  court 

This  is  an  action  on  a  policy  of  insurance,  underwritten  by  the 
defendants,  on  the  29th  of  October,  1806,  for  $31,000,  lipon  any  kind 
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of  lawful  goods  on  board  the  brig  Betsey,  whereof  Alexander 
[  '40  ]  M'Dougal  was  then  *  master,  on  a  voyage  at  and  from  New 
York  to  Nantes*  IVTDoagal  was  the  general  owner  of  the 
brig,  and,  on  the  1st  day  of  October,  1806,  by  a  charter-party  of 
affreightment  made  with  the  plaintiff,  granted,  and  to  freight  let,  to 
the  plaintiff,  the  said  brig,  excepting  and  reserving  her  cabin  for  the 
use  of  the  master  and  mate,  and  for  accommodation  of  passengers, 
as  therein  mentioned,  and  so  much  room  in  the  hold  as  might  be 
necessary  for  the  mariners,  and  storage  of  water,  wood,  provisions, 
and  cables,  for  the  voyage  from  New  York  to  Nantes ;  and  M'Dougal, 
by  the  same  instrument,  covenanted  to  man,  victual,  and  navigate  the 
brig  at  his  own  charge  during  the  voyage,  and  to  receive  on  board 
any  shipment  of  goods,  not  contraband,  which  the  jdaintiff  should 
tender  at  the  side  of  the  ship,  or  within  reach  of  her  tackles,  at  New 
York,  and  to  stow  and  secure  the  same,  and  proceed  therewith  to 
Nantes,  and  there  discharge  the  same.  The  passengers  on  board  the 
brig  were  to  be  at  the  joint  expense  of  the  parties,  and  the  pass€tge 
money  was  to  be  equally  divided  between  them.  The  other  clauses 
in  the  charter-party  are  not  material  to  be  stated,  except  that  the 
plaintiff  covenanted  to  pay  the  stipulated  freight  and  demurrage.  The 
cargo,  put  on  board  by  the  plaintiff,  was  of  the  invoice  value  of 
J29,889,  of  which  $7,439  were  in  memorandum  articles.  The  brig 
sailed  on  the  voyage,  under  the  command  of  M'Dougal,  on  the  9th 
of  November,  1806,  and  during  the  voyage  was  compelled  by  stress 
of  weather,  and  other  accidents,  to  bear  away  for  the  West  Indies, 
and  arrived  at  the  port  of  St  John's,  in  Antigua,  on  the  22d  day  of 
December.  There  the  master  made  application  to  the  vice-admiralty 
for  a  survey,  &c.,  and  such  proceedings  were  had  upon  his  application, 
that  the  c€urgo  was  landed,  and  by  a  decretal  order  of  ihe  court,  of 
the  31st  of  January,  1807,  the  same  was  ordered  to  be  sold  for  the 
benefit  of  all  concerned,  reserving  the  question  as  to  freight.  Under 
this  decree,  the  cargo  was  accordingly  sold,  and  the  sales  completed 
before  the  28th  of  March,  1807  ;  and  the  net  proceeds  of  the  whole 
of  the  plaintiff^s  property  amounted  to  $13,767.  The  net  proceeds 
of  the  memorandum  articles,  included  in  the  same  sum,  were 
$6,863.30.  The  whole  proceeds  were  paid  over  to  an  agent  ap- 
pointed by  M'Dougal,  and  the  freight  for  the  whole  voyage 
[  *  41  ]  was  allowed  him  by  the  admiralty,  upon  a  report  *  of  com- 
missioners, to  whom  the  question  was  referred.  The  brig 
was  repaired  at  Antigua,  within  a  reasonable  time,  at  the  expense 
of  one  sixth  only  of  her  value,  and  capable  of  performing  the  voyage 
with  the  original  cargo ;  but  M'Dougal  voluntarily  abandoned  the 
voyage  at  Antigua,  for  his  own  emolument  and  advantage.     Of  the 
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cargo,  ninety-nine  bags  of  coffee  were  spoiled  and  thrown  overboard, 
and  the  residue  greatly  damaged  by  the  perils  of  the  seas ;  and  the 
whole  cargo,  including  the  memorandum  articles,  sustained  a  damage, 
during  the  voyage,  exceeding  a  moiety  of  its  original  value.  On  the 
4th  of  February,  1807,  and  within  a  restsonable  time  after  receiving 
information  of  the  loss,  the  plaintiff  abandoned  the  whole  cargo  to 
the  underwriters. 

The  declaration  contained  two  counts,  for  a  total  loss :  1st,  by  the 
perils  of  the  seas,  and  2d,  by  barratry  of  the  master.  At  the  trial, 
the  court  below,  upon  the  facts  and  circumstances  above  stated,  held 
tiiat  the  plaintiff  was  not  entitled  to  recover,  as  for  a  total  loss  of  the 
cargo  insured,  including  the  memorandum  articles ;  and  the  cause 
came  up  to  this  court,  upon  a  bill  of  exceptions  to  that  opinion. 

BturpeTy  for  the  jdaintifis. 

Pimkney^  for  the  defendants. 

•  Story,  J.,  delivered  the  opinion  of  the  court,  as  fol-  [  *  46  ] 
lows:  — 

The  plaintiff  in  this  case  contends,  that  there  was  a  total  loss, 
which  authorized  an  abandonment  by  both  <^  the  perils  stated  in  the 
declaration,  namely :  — 

Ist.  By  tiie  perils  of  the  seas,  and 

2d.  By  barratry  of  the  master. 

And  first,  as  to  a  total  loss  by  the  perils  of  the  seas. 

*  It  seems  now  clear  that  a  technical  total  loss  may  arise  [  *  47  ] 
from  the  mere  deterioration  of  a  cargo,  by  any  of  the  perils 
insured  against,  if  the  deterioration  be  ascertained  at  an  intermediate 
port,  of  necessity,  short  of  the  port  of  destination.  In  such  case,  al- 
tiiough  tiie  ship  be  in  a  capacity  to  perform  the  voyage,  yet  if  the 
voyage  be  not  worth  pursuing,  or  tiie  thing  insured  be  so  damaged 
and  spoiled  as  to  be  of  littie  or  no  value,  the  insured  has  a  right  to 
abandon  the  projected  adventure,  and  throw  upon  the  underwriter 
the  unprofitable  and  disastrous  subject  of  insurance.  It  has  there- 
fore been  held,  that  if  a  cargo  be  damaged  in  the  course  of  the  voy- 
age, and  it  appear  that  what  has  been  saved  is  less  in  value  than  the 
amount  of  the  fireight,  it  is  a  dear  case  of  a  total  loss.  It  does  not, 
however,  appear  tliat  the  exact  qwmium  of  damage  which  shall 
authorize  an  abandonment  as  for  a  total  loss,  has  ever  become  thlB 
direct  subject  of  adjudication  in  the  English  courts.  The  celebrated 
treatise  Le  Gkddon,  c  7,  art  1,  considers  that  a  damage  exceeding 
the  moiety  of  the  value  of  the  thing  insured,  is  sufficient  to  authorize 
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an  abandonment.  This  rule  has  received  some  countenance  from 
more  recent  elementary  writers ;  and,  from  its  public  convenience  and 
certainty,  has  been  adopted  as  the  governing  principle  in  some  of  the 
most  respectable  commercial  States  in  the  Union ;  and  periiaps  is 
now  so  generally  established  as  not  easily  to  be  shaken.  1  John*  c 
141 ;  1  John.  R.  335,  406 ;  Marsh.  Ins.  562.  Note  92,  Am.  edit 
1810 ;  Park,  194,  6th  edition. 

But  this  rule  has  never  been  deemed  to  extend  to  a  cargo  consist* 
ing  whoUy  of  memorandum  articles.  The  legal  effect  of  the  memo- 
randum is  to  protect  the  underwriter  from  all  partial  losses ;  and  if  a 
loss  by  deterioration,  exceeding  a  moiety  in  value,  would  authorize 
an  abandonment,  the  great  object  of  the  stipulation  would  be  com- 
pletely evaded.  It  seems,  therefore,  to  be  the  settled  doctrine  that 
nothing  short  of  a  total  extinction,  either  physical  or  in  value,  of 
memorandum  articles  at  an  intermediate  port,  would  entitle  the  in- 
sured to  turn  the  case  into  a  total  loss,  where  the  voyage  is  capable 
of  being  performed.  And  perhaps,  even  as  to  an  extinction  in  value, 
where  the  commodity  specifically  remains,  it  may  yet  be 
[  *  48  ]  deemed  not  quite  settled  whether,  •under  the  like  circum- 
stances, it  would  authorize  an  abandonment  for  a  total  loss. 
Dyson  v.  Rowcroft,  3  Bos.  and  PulL  474 ;  Maggrath  v.  Church,  1 
Caines  R.  212;  Cocking  v.  Frazer,  Marshall,  227;  Park,  152,6th 
edition. 

The  case  before  the  court  is  of  a  mixed  character.  It  embraces 
articles  of  both  descriptions ;  some  within  and  others  without  the 
purview  of  the  memorandum.  If,  in  such  a  case,  a  deterioration 
exceeding  a  moiety  in  value,  be  a  proper  case  of  technical  total  loss, 
it  will  foUow  that,  in  many  cases,  the  underwriter  wUl,  indirectly,  be 
rendered  responsible  for  partial  losses  on  the  memorandum  articles. 
Suppose,  in  such  a  case,  the  damage  of  the  memorandum  articles 
were  forty  per  cent,  and  to  the  other  articles  ten  per  cent,  in  the 
whole,  amounting  to  half  the  value  of  the  eargo,  the  underwriter 
would  be  responsible  for  a  techniccd  total  loss,  and  thereby  made  to 
bear  the  whole  damage,  firom  which  the  memorandum  meant  to  ex- 
empt him.  Indeed,  cases  might  arise  in  which  the  damage  might 
exclusively  fall  on  memorandum  articles ;  and  if  it  exceeded  the 
moiety,  in  value,  of  the  whole  cargo,  might  load  him  with  the  bur- 
den of  a  partial  loss,  in  manifest  contravention  of  the  intention  of 
the  parties.  A  construction  which  leads  to  such  a  consequence  can- 
not be  admitted  tmless  it  be  unavoidable.  And  we  are  entirely 
satisfied  that  such  a  construction  ought  not  to  prevaiL  The  under- 
writer is,. in  all  cases  of  deterioration,  entiUed  to  an  exemption  from 
partial  losses  on  the  memorandum  articles ;  and  in  order  to  effectuate 
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this  right,  it  is  necessary,  where  a  technical  total  loss  is  sought  to  be 
maintained  upon  the  mere  ground  of  deterioration  of  the  cargo,  at  an 
intermediate  port,  to  a  moiety  of  its  value,  to  exclude  fix>m  that  esti- 
mate all  deterioration  of  the  memorandum  articles.  Upon  this  prin- 
ciple, on  a  cargo  of  mixed  character,  no  abandonment  for  mere  dete- 
rioration in  yalue  during  the  voyage  can  be  valid,  unless  the  damage 
on  the  non-memorandum  articles  exceed  a  moiety  of  the  value  of  the 
whole  cargo,  including  the  memorandum  articles.  The  case  is  con- 
sidered, as  to  the  underwriter,  the  same  as  though  the  memorandum 
articles  should  exist  in  their  original  sound  state.  In  this  way,  full 
effect  is  given  to  the  contract  of  the  parties.  The  underwriter 
•  is  never  made  responsible  for  partial  losses  on  memoran-  [  *  49  ] 
dum  articles,  however  great ;  and  the  technical  total  losses 
for  which  alone  he  can  be  liable,  are  such  as  stand  unaffected  by  the 
perishable  nature  of  the  commodity  which  he  insures. 

In  the  present  case,  the  facts  alleged  by  the  plaintiff  do  not  show 
a  depreciation  of  a  moiety  in  value,  excluding  the  memorandum 
articles.  There  is  no  evidence  of  the  quantum  of  depreciation  of 
any  part  of  the  cargo.  The  forced  sales  at  Antigua  could  not,  under 
the  circumstances,  constitute  a  medium  by  which  to  ascertain  it. 
Admitting,  therefore,  the  rule  to  be  correct,  that  the  party  had  a  right 
to  abcmdon  where  the  depreciation  exceeds  a  moiety  of  the  value, 
the  plaintiff  has  not  brought  himself  vrithin  that  rule  as  applied  to  a 
cargo  of  a  mixed  character  like  the  present.  The  court  below  were 
right,  therefore,  iii  deciding  that  there  was  no  total  loss  proved  by  the 
perils  of  the  seas. 

The  next  question  is,  whether  there  was  a  total  loss  by  the  barra- 
try of  the  master.  And  this  depends  exclusively  upon  the  consider- 
ation, who  was  owner  of  the  brig  for  the  voyage ;  for  it  is  conceded 
on  all  sides,  that  the  conduct  of  the  master  was  barratrous,  if  he  was 
in  a  situation  to  commit  that  offence.  Barratry  is  an  act  committed 
by  the  master  or  mariners  of  a  ship,  for  some  unlawful  or  fraudulent 
purpose,  contrary  to  their  duty  to  their  owners,  whereby  the  latter 
sustain  an  injury.  It  follows,  therefore,  from  the  very  terms  of  the 
definition,  that  it  cannot  be  committed  by  a  master  who  is  owner  for 
the  voyage ;  because  he  cannot  commit  a  fraud  against  himself.  But 
it  may  be  committed  against  a  person  who  is  owner  for  the  voyage, 
although  he  may  not  be  the  general  owner  of  the  ship.  A  person 
may  be  owner  for  the  voyage,  who,  by  a  contract  with  the  general 
owner,  hires  the  ship  for  the  voyage,  and  has  the  exclusive  posses- 
sion, command,  and  navigation  of  the  ship.  Such  is  understood  to 
have  been  the  case  of  Vallejo  v.  Wheeler,  Cowp.  143.  But  where 
the  general  owner  retains  the  possession,  command,  and  navigation  of 

Digitized  by  VjOOQIC 


20  SUPREME  COURT  OF  THE  UNITED  STATES. 

Hall  V.  Leigh.    8  C. 

the  ship,  and  contracts  to  carry  a  cargo  on  freight  for  the  voyage,  the 
charter-party  is  considered  as  a  mere  affireightment  sounding  in  cove- 
nant, and  the  freighter  is  not  clothed  with  the .  character 
[  *'  50  ]  *  or  legal  responsibility  of  ownership ;  such  was  the  case  of 
Hooe  &  Co.  t;.  Groverman,  in  this  court,  1  Cr.  214.  In  the 
first  case,  the  general  freighter  is  responsible  for  the  conduct  of  the 
master  and  mariners  during  the  voyage ;  in  the  latter  case^  the  re* 
sponsibiUty  rests  on  the  general  owner.  On  examining  the  charter- 
party  in  the  present  case,  there  can  be  no  doubt,  from  the  terms  and 
stipufetions,  that  it  falls  within  the  latter  class  of  cases.  The  master, 
who  was  the  general  owner,  retained  the  exclusive  possession,  com- 
mcmd,  and  management  of  the  vessel,  and  she  was  navigated  at  his 
expense  during  ibe  voyage.  The  whole  charter-party,  except  the  in- 
troductory clause  sounds  merely  in  covenant  The  ownership  was 
not  divested  by  the  covencmt  of  affreightment,  and,  consequentlyi 
the  master  was  incapable  of  committing  barratry.  There  was,  then, 
no  total  loss  on  the  second  count  in  the  declaration. 

The  opinion  of  the  circuit  court  on  this  exoeptioQ  must  be  sus- 
tained. But  there  are  other  exceptions  on  the  record,  in  which  it  is 
admitted  by  the  parties,  that  the  circuit  court  erred.  The  points 
intended  to  be  raised  in  these  exceptions  have,  in  effect,  been  decided 
by  this  court,  in  Caze  and  Richmond  v.  The  Baltimore  Insurance 
Company,  at  Felwruary  term,  1813,  7  C.  358.  For  the  errors  in  these 
exceptions  the  judgment  must  be  reversed,  with  directions  to  the  cir- 
cuit court  to  award  a  venire  facias  de  novo. 

1  W.  219. 


Hall  v.  Leigh,  et  aL 

I 

8C.  50. 

If  two  joint  ownen  of  the  merchandise  consign  it  to  a  merchant  for  sale,  and  inform  him 
that  each  owns  one  moietj ;  and  if  they  give  separate  and  rariant  instructions,  each  for 
his  own  moiety,  one  of  the  consignors  alone  may  maintain  a  separate  action  against  the 
consignee  for  a  violation  of  his  separate  instructions.     ^ 

This  case  is  stated  in  the  opinion  of  the  court 

[  •  51  ]      •Livingston,  J.,  delivered  the  opinion  of  the  court,  as 
follows :  — 
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This  cause  comes  here  on  a  writ  of  error  to  the  circuit  court  of  the 
United  States,  for  the  district  of  Maryland. 

This  action  was  brought  by  the  plaintiff,  who  was  also  plaintiff 
below,  to  recover  the  proceeds  of  100  bags  of  cotton  -^ich  had  been 
shipped  to  the  defendants,  and  by  them  sold  on  commission. 

At  the  trial,  it  appeared  that  the  plaintifi^  together  with  William 
Potts  &  Co.  in  1807,  made  a  joint  shipment  of  200  bales  of  cotton 
to  the  address  of  the  defendants,  who  resided  at  Liverpool,  to  make 
sale  thereof  for  their  joint  benefit  This  cotton  belonged  one  half  to 
the  plaintiff,  and  the  other  half  to  William  Potts  &  Co.  The  ship- 
ment was  accompanied  by  two  letters  to  the  defendants,  the  one 
written  by  the  plaintiff  bearing  date  14th  February,  1807,  in  which 
after  advising  them  of  the  shipment,  he  adds :  ^  Mr.  Potts  has  written 
you  on  the  subject  of  his  interest  in  this  adventure ;  for  myself  I  have 
to  request  that  you  will,  after  covering  me  in  cost  and  charges,  make 
such  disposition  of  my  one  half  the  shipment  as  your  own  judgment 
may  think  best  for  my  interest.*' 

The  other  letter  was  written  by  William  Potts  &  Co.  and  is  dated 
5th  February,  1807,  in  which  they  also  advised  the  defendants  of  the 
shipment  which  they  say  is  <<  for  account  of  Mr.  Hall  and  ourselves 
each  one  half,"  and  after  directing  what  is  to  be  done  with  their 
moiety,  they  observe  that,  '<  under  present  circumstances,  Mr.  Hall 
"  will  decline  drawing  on  his  proportion,  as  he  wishes  you  to  avoid 
selling  at  the  present  prices  as  long  as  possible  —  we  refer  you  to 
him  for  more  particular  directions." 

In  another  letter  of  the  13th  April,  1807,  the  plaintiff  directed  the 
defendants  that,  after  effecting  sales  of  his  half  of  the  cotton,  on  the 
terms  of  his  first  letter,  they  should  pass  the  net  proceeds  of  his 
proportion  to  the  credit  of  Messrs.  W.  Potts  &  Co.  and  ftir- 
msh  him  •with  sales  and  account  current  as  soon  as  possible,  [  *  62  ] 
to  enable  him  to  settle  with  those  gentlemen  here." 

After  the  receipt  of  these  letters,  the  defendant  on  the  5th  June, 
1807,  sold  100  bags  of  the  cotton  on  account  of  WilUam  Potts  &  Co. 
at  17d.  sterling  per  pound,  and  immediately  advised  them  thereof. 

The  defendants  afterwards,  that  is  on  the  31st  December,  1807,  had 
the  remaining  100  bags  of  cotton,  valued  at  14(2.  sterling  per  pound, 
at  which  price  they  took  it  to  themselves,  and  carried  the  amount  to 
the  credit  of  William  Potts  &  Co.,  and  on  the  1st  of  March  following, 
sold  them  at  a  higher  price.  The  plaintiff,  thinking  the  defendant 
gmlty  of  a  breach  of  orders,  brought  this  action  to  recover  damage, 
and  on  the  preceding  evidence,  the  circuit  court  was  of  opinion  that 
he  could  not  separately  maintain  an  action  against  them,  on  which  a 
verdict  and  judgment  passed  against  him. 
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Although  the  purchase  of  this  cotton  was  on  the  joint  account  of 
the  plaintiff,  and  of  William  Potts  &  Co^  yet  as,  in  its  shipment  to 
tiie  defendants,  their  distinct  interests  were  not  only  disclosed,  but  as 
separate  and  variant  instructions  were  given  as  to  the  disposal  of  it, 
and  as,  under  these  directions,  the  defendants  acted  thoughout  the 
whole  of  their  agency  in  this  business,  it  is  not  easy  to  perceive  on 
what  ground  they  now  allege  that  they  can  be  liable  only  in  a  joint 
action  in  the  names  of  the  present  plaintiff,  and  of  William  Potts  & 
Co.  By  their  own  conduct  they  have  precluded  themselves  firom 
every  objection  of  this  nature,  for  they  have  contracted,  as  to  the  one 
half  of  this  property,  with  the  plaintiff,  and  as  to  the  other  moiety, 
with  William  Potts  &  Co.,  and  it  will  be  seen  by  a  recurrence  to  the 
testimony,  not  only  that  their  engagements  With  these  parties  are  dis- 
tinct, but  of  different  kinds.  In  selling  the  proportion  of  W.  Potts  & 
Co.  they  had  a  discretion,  but  over  the  other  they  had  no  right  to  sell 
for  less  than  cost  and  charges.  This  court,  therefore,  is  of  opinion 
that  the  action  was  well  brought,  and  that  the  judgment  of  the  cir- 
cuit court  was  erroneous,  and  must  be  reversed. 


[  •  53  ]    •The  Common  Council  of  Alexandria  v,  Preston. 

8  C.  53. 

In  this  case,  the  circuit  court  for  the  District  of  Columbia  had 
ruled,  that  a  purchaser  of  real  estate  in  the  city  of  Alexandria,^  w€ts 
not  liable  for  taxes  assessed  thereon  before  he  became  owner  thereof, 
and,  upon  error,  this  court  affirmed  the  judgment,  without  assigning 
any  reasons. 


[  •  55  ]    •Pleasants  v.  The  Maryland  Insurance  Company. 

8  C.  55. 

If  a  cargo  be  insured  in  several  different  policies,  and  in  one  the  inroice  ruble  is  Talacd,and 
in  others  not,  in  adjusting  a  loss  under  the  valued  policy,  the  cost  of  the  whole  cargo  is 
to  be  brought  into  dollars,  reckoning  the  ruble  at  its  agreed  value,  and  the  amounts  actu- 
ally paid  under  the  other  policies  being  deducted,  the  residue  of  the  loss  is  the  amount 
due. 
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Error  to  the  circuit  conrt  for  the  district  of  Maryland  The  case 
is  stated  in  the  opinion  of  the  court 

Harper^  for  the  plaintifil 

J<me$  and  Pinkney^  for  the  defendant. 

*  Johnson,  J.,  delivered  the  opinion  of  the  court,  as  fbl-  [  *  57  ] 
lows :  — 

This  is  the  case  of  an  insurance  on  a  voyage  from  St.  Petersburg, 
or  Cronstadt,  to  Philadelphia,  effected  in  the  year  1810.  The  vessel 
was  captured  and  the  assured  abandoned.  The  only  difficulty  arises 
on  the  principles  upon  which  the  loss  shall  be  adjusted. 

Besides  this  poUcy,  eight  others  were  effected  in  Philadelphia.  In 
seven  of  them  no  valuation  was  attached  to  the  ruble.  In  the  eighth 
it  was  valued  at  40  cents,  and  on  this,  which  was  the  ninth  in  order, 
at  46  cents.  In  settling  the  first  seven,  the  ruble  was  estimated  at 
33J  cents,  which  was  the  received  value  at  Philadelphia.  On  the 
eighth,  it  was  settled  at  the  stipulated  value  of  40  cents.  The  value  of 
goods  laden  on  board  the  ship  was  proved  to  be  95,565  rubles.  The 
sums  paid  on  the  first  eight  policies  corresponded  to  the  adjusted  value 
of  94,084  rubles,  leaving  a  balance  of  only  1,481 ;  equal,  at  46  cents, 
to  about  $682  unpaid.  But  if  the  whole  amount  of  the 
*  cargo  be  brought  into  dollars  at  46  cents  to  the  ruble,  and  [  *  58  ] 
the  sum  in  dollars  actually  paid  on  the  other  policies  be  de- 
ducted, there  will  still  remain  more  unpaid  than  would  exhaust  the 
whole  sum  underwritten  on  the  ninth  policy. 

On  the  part  of  the  defendant  it  is  contended  that  the  compensa- 
tion paid  to  the  plaintiff  on  the  other  policies,  is  absolute  and  com- 
plete, as  to  the  corresponding  amount  in  rubles,  leaving  only  1,481 
unpaid.  On  the  other  hand,  the  plaintiff  contends  that  the  compen- 
sation was  only  relative,  and  cannot  affect  his  rights  as  between 
himself  and  this  defendant.  '  And  of  this  opinion  is  the  majority  of 
the  court 

The  object  to  be  attained  is,  to  secure  to  the  assured  a  fair  indem- 
nity under  all  the  advantages  which  he  has  purchased  of  the  insurers. 

The  intention  of  the  parties,  in  attaching  a  fixed  value  td  the  ruble, 
appears  in  the  order  for  insurance,  to  wit :  "  to  distinguish  between 
the  paper  and  specie  ruble." 

It  is  very  well  known  that  ihe  ruble  is  the  money  of  account  in 
Russia.  It  was  originally  a  coin  corresponding  in  value  to  the  Ame- 
rican dollar.  But  by  the  forced  circulation  of  a  paper  representative 
of  the  ruble,  dependent  on  nothing  '•^ut  mere  national  faith  or  national 
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force  for  its  value,  the  silver  ruble  has  nominally  doubled  or  trebled 
itself  in  value.  The  astonishing  and  rapid  fluctuation  in  its  value 
appears  from  the  evidence  in  this  case,  in  which  it  is  stated  that  in 
the  year  1810  it  varied  from  48  to  25  cents. 

To  secure  the  assured  against  the  effects  of  this  fluctuation,  was 
the  object  of  the  parties  in  attaching  a  specific  value  to  the  ruble ; 
and  as  the  whole  cargo  would  be  affected  in  value  by  this  cause,  and 
the  policy  was  upon  the  cargo  generally,  we  are  of  opinion  that  no 
other  principle  in  calculating  the  loss  would  afford  him  the  indemnity 
stipulated  for  in  the  policy. 

The  principle  contended  for  by  the  defendant  is  subject  to 
[  *  59  ]  this  obvious  objection,  that  it  is  not  reciprocal    *Had  the 
adjustment  of  the  value  of  the  ruble  in  the  otiier  cases  ex- 
ceeded 46  cents,  that  adjustment  would  not  in  any  respect  have 
resulted  to  his  benefit. 

There  is  one  difficulty  of  which  the  court  are  fully  aware,  which  is, 
that  the  interest  assigned  in  the  abandonment,  if  estimated  in  rubles, 
will  be  inversely  as  the  rate  at  which  the  ruble  is  estimated,  so  that 
he  who  pays  most  would  acquire  least.  But  in  this  case  the  objec- 
tion does  not  arise ;  as  the  plaintiff  by  a  compromise  with  the  under- 
writers on  some  of  the  other  policies  has  reserved  a  sufficient  interest 
in  the  subject  of  abandonment,  to  meet  the  just  claims  of  these 
underwriters.  And  in  no  case  would  this  consideration  create  a 
difficulty  as  between  the  parties  to  a  policy.  Among  the  underwrit- 
ers alone  in  the  distribution  of  the  proceeds  of  the  thing  abandoned, 
would  it  be  necessary  to  determine  on  the  correct  rule  to  be  applied 
in  such  a  case. 

Had  the  policy,  which  is  the  subject  of  this  suit,  been  a  valued 
policy,  and  declared  the  value  of  the  whole  cargo  to  be  (43,929,  the 
actual  amount  at  the  stipulated  valuation  of  the  ruble,  the  same 
objection  would  have  presented  itself,  but  certainly  would  not  have 
availed  to  prevent  a  recovery. 

The  judgment  below  must  therefore  be  reversed,  and  the  case 
remanded 


IVfCALL  et  oL  V.  The  Marine  Insuranob  Company. 

8  C.  59. 

Under  a  policy  insuring  against  *'  nnlawfol  arrests,  restraints,  and  detainments/'  the  assured 
cannot  abandon  on  account  of  restraint  of  the  vessel  from  entering  a  blodutded  port,  the 
Toyoge  being  thereby  broken  up,  because  such  restraint  is  not  unlawftiL 
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Error  to  the  circuit  court  for  the  district  of  Maryland 

This  was  an  action  on  a  policy  underwritten  by  the  defendants, 
npon  all  kinds  of  lawful  goods  and  merchandise,  on  ]>oard  the 
ship  Cordelia,  on  a  voyage  from  the  island  of  Teneriffe, 
to  Surabaya,  and  at  and  from  •thence  to  Philadelphia,  [  *60  ] 
warranted  American  property.  The  ship  sailed  on  the  voy- 
age, on  the  5th  of  April,  1811,  having  on  board  a  cargo  of  lawful 
goods,  the  property  of  the  plaintifis,  of  the  value  of  15,000  dollars, 
and  pursued  the  voyage  until  the  18th  of  July  following,  when,  be- 
ing in  a  place  called  Madura  Bay,  vrithin  about  twelve  hours  sail  of 
Surabaya,  she  was  boarded  by  an  officer  of  a  British  frigate,  forming 
one  of  a  squadron,  then  actually  blockading  the  port  of  Surabaya, 
and  all  the  other  ports  of  the  islands  of  Java  and  Madura*  The  fri- 
gate took  possession  of  The  Cordelia,  and  conducted  her  to  the  ad- 
miral commanding  the  blockading  squadron,  who,  on  the  next  day, 
dismissed  The  CordeUa,  after  indorsing  her  papers,  and  warning  the 
master  not  to  enter  the  port  of  Surabaya,  or  any'  other  port  in  the 
island  of  Java,  or  of  the  island  of  Madura,  on  pain  of  capture.  On 
the  same  day,  The  Cordelia  made  another  attempt  to  enter  Suraba- 
ya, but  was  chased  by  the  same  British  frigate,  and  taken  possession 
of  a  second  time.  After  being  detained  two  days.  The  Cordelia  was 
again  released,  and  the  master  was  ordered  to  depart  instantly  from 
the  coast  of  Java,  and  the  neighborhood  of  Surabaya,  \jpon  penalty 
of  capture,  and  impressment  of  his  men.  The  master,  finding  it  im- 
practicable to  pursue  his  voyage  further,  resolved  to  return  to  Phila- 
delphia, where  he  arrived  on  the  19th  of  November,  1811.  At  the 
time  of  sailing  on  the  voyage  from  Teneriffe,  the  blockade  of  Java 
was  unknown  to  the  parties.  The  plaintifis  abandoned  to  the  de- 
fendants, immediately  after 'the  arrival  of  The  Cordelia  at  Philadel- 
phia, which  gave  them  the  first  knowledge  of  the  occurrences.  The 
defendants  refused  to  accept  the  abandonment 

The  policy  contained  the  usual  risks,  except  that  the  word,  "  un% 
lawfuV  was  printed  before  "  arrests,"  so  that  the  clause  stood,  "  un- 
lawfril  arrests,  restraints,  and  detainments  of  all  kings,  princes,  or 
people  of  what  nation,  condition,  or  quality  soever."  The  declara- 
tion alleges,  that  the  ship  and  cargo,  were,  during  the  voyage,  "  by 
persons  acting  under  the  authority  of  the  British  government,  and  by 
a  certain  ship  of  war  belonging  to  that  government,  unlawfully  seiz- 
ed, restrained,  and  detained,"  and  thereby  become  totally  lost. 

The  circuit  court  directed  the  jury,  that,  on  this  *  state  of  [  *  61  ] 
£bu^,  the  plaintiffs  were  not  in  law  entitied  to  recover ;  to 
which  the  plaintiffs  excepted  and  brought  this  writ  of  error. 

VOL.  III.  3 
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Harper^  for  the  plaintiffs. 

Tones  apd  Pinkney^  for  the  defendants. 

[  •  65  ]      *  Story,  J,,  after  stating  the  facts  of  the  case,  delivered  the 
opinion  of  the  court,  as  follows:  — 
The  court  below,  at  the  trial,  held  that  the  plaintiff,  under  the  cir- 
Qumstances,  was  not  entitled  to  abandon  as  for  a  total  loss ;  and  the 
correctness  of  that. opinion  remains  for  the  decision  of  this  court. 

Whether  the  turning  away  of  a  ship  from  the  port  of  destination 
in  consequence  of  a  blockade,  be,  in  any  case,  a  good  cause  for 
abandonment,  so  as  to  entitle  the  assured  to  recover  from  the  un- 
derwriter as  for  a  total  loss  by  the  breaking  up  of  the  voyage  ;  and, 
if  so,  whether  the  doctrine  could  apply  to  a  policy  with  a  warranty 
of  neutrality,  the  legal  effect  of  such  warranty  being  to  compel  the 
party  to  abandon  the  voyage,  if  it  cannot  be  pursued  consistent  with 
neutrality,  are  questions  of  great  importance,  upon  which  the  court 
do  not  think  it  necessary  to  express  any  opinion,  because  this  cause 
may  well  be  decided  upon  an  independent  ground. 

The  loss  of  the  voyage,  in  the  case  at  bar,  was  occasioned  (if  at 
all)  by  the  arrest  and  restraint  of  the  British  blockading  squadron. 
The  right  to  blockade  an  enemy's  port  with  a  competent  force,  is  a 
right  secured  to  every  belligerent  by  the  law  of  nations.  No  neutral 
can  after  knowledge  of  such  blockade,  lawftdly  enter,  or  attempt  to 
enter,  the  blockaded  port  It  would  be  a  violation  of  neutral  charac- 
ter, which,  according  to  established  usages,  would  subject  the  pro- 
perty engaged  therein  to  the  penalty  of  confiscation.  In  such  a  case, 
therefore,  the  arrest  and  restraint  of  neutral  ships  attempting  to  enter 
the  port  is  a  lawftd  arrest  and  restraint  by  the  blockading  squadron. 
It  would  follow,  therefore,  from  this  consideration,  that  the  arrest  and 
restraint,  on  account  of  which  a  recovery  is  now  sought,  is  not  a  risk 
within  the  policy  against  which  the  underwriter  has  engaged  to  in- 
demnify the  plaintiff. 
[  •  66  1  *  But  it  is  contended  by  the  counsel  for  the  plaintiff,  in 
order  to  escape  from  this  conclusion,  that  the  word  "  unlaw- 
ful," in  the  policy,  is  confined  in  its  operation  to  arrests,  and  does  not 
extend  to  <f  restraints  and  detainments."  To  this  construction  the 
court  cannot  assent.  The  grammatical  order  of  the  words  and  the 
coherence  of  the  sentence  require  a  different  construction.  It  is  not 
against  every  "  unlawful  arrest "  that  the  underwriter  undertakes  to 
indemnify,  but  against  "  unlawful  arrests,  &c.  of  all  kings,  princes, 
and  people,"  which  have  always  been  held  to  mean  the  arrests  of 
kings,  princes,  or  people,  in  their  sovereign  and  national  capacity,  and 
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not  as  individuals.  The  necessary  connection  of  the  sentence,  there- 
fore, requires  that  ^  arrests,  restraints,  and  detainments,"  should  be 
coupled  together ;  and,  if  so,  the  qualification  of  unlawful  must  be 
annexed  to  them  alL  The  intent  of  the  parties,  also,  urges  to  the 
same  conclusion;  for  every  arrest  is  a  restraint  and  detainment; 
and  it  would  be  strange  if  the  party  could,  under  the  allegation  of 
a  restraint,  recover  a  loss  from  which  the^underwriter  is  expressly  ex- 
empted by  an  unambiguous  exception  in  the  policy. 

On  the  whole,  the  court  are  of  opinion  that  the  judgment  of  the 
circuit  court  must  be  affirmed 


Smith  and  others  v.  Ebrinoton. 

8  C.  66. 

Under  the  statute  of  Virginia,  respecting  wills,  it  is  necessary  (in  order  that  lands  acquired 
after  the  date  of  the  will  may  pass  by  the  will)  that  the  intention  of  the  testator  should 
dearly  appear  upon  the  face  of  the  will  to  that  effect. 

This  was  an  appeal  from  the  circuit  court  for  the  district  of  Vir- 
ginia, sitting  in  chancery.  The  case  is  stated  in  the  opinion  of  the 
court 

K  J.  LeCy  for  the  appellants. 

Tayhr^  for  the  respondent 

•  Washington,  J.,  deliv^ed  the  opinion  of  the  court,  as  [  *  68  ] 
follows :  — 

This  was  a  bill  filed  on  the  equity  side  of  the  drcuit  court  for  the 
district  of  Virginia,  by  the  appellants,  in  order  to  charge  the  real 
estate  of  Christopher  Edrington,  in  the  hands  of  his  son  and  heir  at 
law,  William  P.  Edrington,  with  the  payment  of  a  debt  due 
to  the  *  appellants  by  Christopher  Edrington,  the  father.  [  *  69  J 
The  appeal  being  taken  from  that  part  of  the  decree  of  the 
circuit  court  which  dismissed  the  bill,  so  far  as  it  seeks,  to  subject  the 
real  estate  in  the  hands  of  William  P.  Edrington  to  the  payment  of 
the  appellant's  demand,  the  only  question  now  to  be  considered  is, 
whether  the  will  of  Christopher  Edrington  can  be  so  construed  as  to 
eharge  his  real  estate  with  the  payment  of  his  debts  ? 
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The  clauses  of  the  will  relied  upon  by  the  appellant's  counsel  for 
this  purpose,  are  that  which  expresses  the  desire  of  the  testator  that 
all  his  just  debts  should  be  paid  by  his  executors,  &c.,  so  soon  as  the 
means  in  their  power  should  permit ;  also  another,  which  authorizes 
his  executors  to  dispose  of,  and  convey,  any  of  his  property  that 
might  be  necessary  for  payment  of  his  debts ;  and  a  third,  which  is 
still  stronger,  and  is  expressed  as  follows :  *^  Should  my  son,  William 
P.  Edrington,  to  whom  I  bequeathe  the  whole  of  my  property,  after 
the  payment  of  my  debts,  and  provisions  above  made,  die  under  the 
age  of  21  years,  I  then  give,''  &c.  The  testator  then  proceeds  to 
make  certain  pecuniary  bequests  in  the  event  of  his  son's  so  dying, 
and  concludes  by  disposing  of  the  then  residue  of  his  property. 

At  the  time  that  this  will  was  made,  it  is  admitted  that  the  testator 
was  not  possessed  of  or  entitled  to  any  estate  in  land,  but  that  after- 
wards, and  a  short  time  previous  to  his  death,  he  purchased  the  tract 
of  land  which  this  bill  seeks  to  charge.  By  an  act  of  the  legislature 
of  Virginia,  passed  in  the  year  1785,  and  long  before  the  date  of  this 
will,  it  is  declared  "  that  any  person  aged  21  years  and  upwards,  be- 
ing of  sound  mind,  and  not  a  married  woman,  shall  have  power,  at 
his  will  and  pleasure,  by  last  will  and  testament  in  writing,  to  devise 
all  the  estate,  right,  title,  and  interest,  in  possession,  reversion,  or  re- 
mainder, which  he  hath,  or  at  the  time  of  his  death  shall  have,  of,  in, 
or  to  lands,"  &c.  The  circumstance,  therefore,  that  the  land  in  ques- 
tion was  acquired  after  the  execution  of  the  will,  presents  no  diffi- 
culty in  this  case,  if  it  appears  that  it  was  the  intention  of  the  testa- 
tor to  devise  it  te  his  son ;  because,  if  it  passes  at  all  under. the  will, 
it  may  readily  be  admitted  that  the  devisee  took  it  subject  to  the 
payment  of  the  testator's  debts ;  the  parts  of  the  will  above 
[  •  70  ]  recited  being*  strong  to  impose  such  a  charge.  But  although 
a  testator  may,  und^  the  above  law,  dispose  by  T^ill  of  after- 
purchased  lands,  it  is  nevertheless  necessary  that  his  intention  to 
make  such  a  disposition  should  clearly  appear  upon  the  face  of  the 
wilL  The  rule  in  England,  as  well  as  in  Virginia,  at  the  time  this 
law  was  passed  was,  that  a  will,  as  to  land,  speaks  at  the  date  of 
it,  and,  as  to  personal  estate,  at  the  time  of  the  testator's  death.  The 
law  created  no  new  or  different  rule  of  construction,  but  merely  gave 
a  power  to  the  testetor  to  devise  lands  which  he  might  possess,  or  be 
entitled  to,  at  the  time  of  his  death,  if  it  should  be  his  pleasure  to  do 
so.  The  presumption  is,  that  the  testator  means  to  confine  his  be- 
questo  to  land  to  which  he  is  then  entitled ;  and  this  presumption 
can  only  be  overruled  by  words  clearly  showing  a  contrary  intention. 

In  this  will,  there  are  no  expressions  which  indicate  an  intention  to 
devise,  or  in  any  manner  to  charge,  lands  which  the  testator  might 
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afterwards  acquire.  It  does  not  appear  that  the  testator  contem- 
plated, at  the  time  he  made  his  will,  tiie  purchase  of  any  land,  and 
the  words,  ^^  estate  "  and  ^  property,''  to  be  found  in  it,  may  be  fully 
satisfied  by  applying  them  to  thb  personal  property  of  which  he 
was  possessed. 

It  is  therefore  the  opinion  of  the  court  that  there  is  no  error  in  the 
decxee  of  the  cuouit  court,  and  that  the  same  ought  to  be  aflSbmed, 

with  costs*  16  H.  S75. 


Bealb  t;.  Thobipson  and  Maris. 

8  C.  70. 

It  is  a  fiital  objection  to  a  depositioii  taken  under  the  Judiciary  Act  of  1789,  aect.  SO,  that  K 

wai  opened  out  of  court. 

£bror  to  the  circuit  court  for  the  IHsirict  of  Columbia.  The  ques- 
tion appears  in  the  opinion  of  the  court 

Law  and  J(mt$y  for  the  plaintiff 

Marsellj  for  the  defendants.  . 

*  Stobt,  J.,  delivered  the  opinion  of  the  court,  as  follows :  [  *  71  j 

The  single  point  in  this  case  is  whether  the  circuit  court 
of  the  District  of  Columbia,  ened  in  rejecting  the  deposition  of  Tunis 
Craven. 

Independent  of  all  other  grounds,  tiie  court  are  of  opinion  that  the 
fact  of  the  deposition  not  having  been  opened  in  court,  is  a  fatal 
objection. 

The  statute  of  24th  September,  1789,  a  20,  sect  30,>is  express  on 
this  bead. 

The  judgment  of  the  oircuit  court  must  be  affirmed. 

ilStatf.«tLaige,88. 
8* 
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[  *  72  ]  •  Clementson  v.  Williams. 

8  C.  7i. 

An  acknowledgment  of  the  original  justice  of  a  claim  is  not  sufficient  to  take  the  case  ont  of 
the  statute  of  limitations ;  the  acknowledgment  must  go  to  the  fftct  that  it  is  still  due. 
The  statute  of  limitations  is  entitled  to  the  same  respect  with  other  statutes,  and  ought  not 
to  be  ftuplaiaed  awaj. 

Error  to  the  circuit  cotut  for  the  Dbtiict  of  Columbia,  sitting  at 
Alexandria. 

The  facts  of  the  case  are  thus  stated  by  the  chief  justice,  in  de- 
livering the  opinion  of  the  court :  — 

The  plaintiff  instituted  a  suit  against  James  Williams  and  John 
Clarke,  merchants  and  partners  trading  under  the  firm  of  John  Clarke 
&  Co.  The  writ  was  executed  on  Williams  only,  who  pleaded  nof^ 
assumpsit  and  the  act  of  limitations,  on  which  pleas  issues  were  joined. 
The  jury  found  that  the  defendant  did  not  assume ;  and  judgment 
was  rendered  in  his  favor. 

At  the  trial,  the  plaintiff  gave  evidence  tending  to  prove  the  part- 
nership, and  also  to  prove  dealings  of  Clarke  &  Co.  with  the  plaintiff 
He  then  offered  a  witness  who  proved  that  he  presented,  in  Decem- 
ber preceding  the  trial,  to  John  Clarke,  a  certain  account  against  the 
said  John  Clarke  &  Co.  in  favor  of  the  plaintiff;  and  that  said  Clarke 
stated  that  the  said  account  was  due,  and  that  he  supposed  it  had 
been  paid  by  the  defendant,  but  had  not  paid  it  himself,  and  did  not 
know  of  its  being  ever  paid.  And  the  witness  to  whom  the  said  Clarke 
made  the  said  acknowledgment  produces  in  court  the  identical  ac- 
count so  presented  to  said  Clarke,  and  acknowledged  by  him  as  afore- 
said, which  account  is  in  the  words  and  figures  following,  to  wit :  "  an 
account,"  &c  And  the  plaintiff's  counsel  ofiered  the  contents  of  said 
account,  and  the  acknowledgment  of  said  Clarke,  in  evidence  under 
the  issue  joined  upon  the  plea  of  the  statute  of  limitations,  but  the 
court  decided  that  the  said  evidence  so  offered  by  the  plaintiff  of  the 
contents  of  the  said  account  and  of  the  acknowledgment  of  the  same 
by  the  said  Clarke  was  not  admissible  evidence  in  this  cause,  and  re- 
fused to  admit  the  same."  To  this  opinion  the  plaintiff  excepted,  and 
fix>m  the  judgment  of  the  circuit  court  he  .has  appealed  to  this  court. 

Taylor  and  Jones,  for  the  plaintiff 

F.  &  Keyy  conlara. 
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Marshall,  C.  J.,  after  stating  the  facts  of  the  case,  delivered  the 
opinion  of  the  court,  as  follows :  — 

•  It  is  contended  by  the  plaintiff  in  error  that,  after  the  [  *  74  ] 
dissolution  of  the  partnership,  the  acknowledgment  of  one 
partner  is  evidence  to  revive  the  original  cause  of  action  against 
both,  and  that  the  acknowledgment  made  in  this  case  by  Clarke  is 
sufficient  for  that  purpose. 

It  has  been  frequently  decided  that  an  acknowledgment  of  a 
debt  barred  by  the  statute  of  limitations,  takes  the  case  out  of  that 
statute,  and  revives  the  original  cause  of  action.  So  far  as  decision? 
have  gone  on  this  point,  principles  may  be  considered  as  settled,  and 
the  court  will  not  lightly  unsettle  them.  But  they  have  gone  full  as 
far  as  they  ought  to  be  carried,  and  this  court  is  not  inclined  to  ex- 
tend them.  The  statute  of  limitations  is  entitled  to  the  same  respect 
with  other  statutes,  and  ought  not  to  be  explained  away. 

In  this  case  there  is  no  promise,  conditional  or  unconditional ;  but 
a  simple  acknowledgment.  This  acknowledgment  goes  to  the  original 
justice  of  the  account ;  but  this  is  not  enough.  The  statute  of  limit- 
ations was  not  enacted  to  protect  persons  from  claims  fictitious  in 
their  origin,  but  from  ancient  claims,  whether  well  or  ill  founded, 
which  may  have  been  discharged,  but  the  evidence  of  discharge  may 
be  lost.  It  is  not  then  sufficient  to  take  the  case  out  of  the  act,  that 
the  claim  should  be  proved  or  be  acknowledged  to  have  been  origin- 
ally just;  the  acknowledgment  must  go  to  the  fact  that  it  is 
still  due. 

In  the  case  at  bar,  the  acknowledgment  of  John  Clarke  is  that  he 
bad  not  discharged  the  account  presented  to  him,  but  he  does  not 
say  that  it  was  not  discharged.  His  partner  may  have  paid  it  with- 
out the  knowledge  of  Clarke,  and,  consequently,  the  declaration  of 
Clarke  that  he  had  not  himself  paid  it,  and  that  he  did  not  know 
whether  his  partner  had  paid  it  or  not,  is  no  proof  that  the  debt  re- 
mains due,  and  therefore  is  not  such  an  acknowledgment  as  will 
iaike  the  case  out  of  the  statute  of  limitations.  . 

There  is  no  error,  and  the  judgment  is  affirmed,  with  costs. 

11  W.  809j  IS  W.  565 ;  1  P.  851 :  6  P.  86. 
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[  *75  ]  *Gra.oib  t;.  The  Marine  Insurance  Company  of  Baltimore. 

8  C.  75. 

A  policy  on  goods,  to  be  safely  landed  at  Leghorn,  is  discharged  by  landing  them  at  the 
Lazaretto ;  that  being  the  place  of  landing  nnder  the  usage  of  the  trade. 

Error  to  the  circuit  court  for  the  district  of  Maryland. 

The  facts  of  the  case,  as  stated  by  Marshall,  C.  J.,  in  deliyering 
the  opinion  of  the  court,  were  as  follows :  — 

This  case  arises  on  a  policy  of  insurance,  bearing  date  the  19th  of 
June,  1807,  for  $20,000  on  the  cargo  of  the  ship  Spartan,  ^  at  and 
firom  Baltimore  to  Leghorn,''  the  risk  to  commence  on  the  loading, 
and  to  continue  ^  until  the  said  goods  shall  be  safely  landed  at  Leg- 
horn aforesaid." 

The  policy  contained,  in  the  printed  part,  the  usual  stipulation, 
that  the  assured,  in  case  of  loss,  shall  labor,  &c.,  for  the  preservation 
and  recovery  of  the  goods,  to  the  expense  of  which  the  assurers 
would  contribute  according  to  the  rate  of  the  sum  insiured ;  in  the 
policy  is  inserted,  in  writing,  the  words  ^  warranted  free  firom  particu- 
lar average." 

The  vessel  sailed  firom  Baltimore  in  June,  1807,  and  on  the  16th 
of  August  arrived  in  the  port  of  Leghorn. 

According  to  the  laws  and  usages  of  the  place,  ships  arriving  at 
that  port,  and  their  cargoes,  were  obliged  to  perf(»rm  a  quarantine 
of  30  days  before  admission  of  the  cargo,  or  of  any  person  on  board, 
into  the  city;  the  ships  performing  it  in  the  pcnrt,  the  cargoes  in 
a  certain  Lazaretto,  erected  for  that  purpose  on  the  shore  of  the 
port,  about  half  a  mile  firom  the  city.  Some  specified  articles  were 
excepted  firom  this  rule,  but  the  cargo  of  The  Spartan  did  not  come 
within  the  exception.  On  the  arrival  in  ipast  of  a  vessel 
[  •76  ]  liable  to  quarantine,  *the  officers  of  government  took  pos- 
session of  the  cargo,  and  removed  it  in  public  lighters  to  the 
Lazaretto.  Freight  was  earned  upon  the  depositing  of  the  cargo  in 
the  Lazaretto,  but  payment  of  it,  though  often  made  before,  could 
not  be  enforced  until  after  the  expiration  of  the  quarantine,  and  until 
payment,  the  lien  for  the  fireight  continued  on  the  goods.  The  duties 
abo  accrued  in  the  Lsizaretto,  and  until  they  were  paid,  the  goods 
could  not  be  removed  thence  into  the  city. 

The  goods  remained  in  the  custody  of  the  officers  of  government 
until  the  expiration  of  the  quarantine,  during  the  continuance  of 
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whidi  neither  the  master  of  the  ship,  nor  the  consignees  had  any 
power  to  interfere  with,  ox  even  see  them,  but  under  a  permit  firom 
the  local  anthorities ;  such  permits  were  commonly  allowed  the  con- 
signees, who  might  take  samples,  and  sell  by  those  samples,  while 
the  goods  were  perfmrming  quarantine. 

After  quarantine  was  performed,  and  sn  order  firom  the  master 
obtained,  the  goods  were  received  at  the  Lazaretto  by  the  owner  or 
consignee,  and  transported  at  his  risk  and  expense  into  the  city.  This 
transportation  was  most  usually  made  by  water;  but  there  was  a 
road,  along  which  light  goods  might  be,  and  firequently  were,  carried. 
Even  when  goods  were  sold  during  the  quarantine,  they  were  removed 
at  the  risk  and  charge  of  the  vendors. 

In  conformity  with  these  regulations,  the  cargo  of  The  Spartan 
was  placed  in  the  Lazaretto.  While  it  remained  there,  performing 
quarantine,  a  body  of  French  troops  took  possession  of  the  city, 
seized  tiie  Lazaretto,  sequestered  the  goods  there  deposited,  and 
refused  to  give  them  up  until  a  ransom,  amounting  to  53  per  cent 
on  their  estimated  value,  should  be  paid  for  them.  This  ransom  the 
owners  or  consignees  were  compelled  to  pay  in  order  to  obtain  resti- 
tution of  tiieir  goods.  This  action  is  brought  to  recover  it  from  the 
underwriters. 

Judgment  was  rendered  in  tiie  circuit  court  for  the  defendants, 
which  judgment  is  now  brought  before  this  court  by  a  writ  of  error. 

Harper y  for  the  plaintiff 

Jones  and  Pinkney^  contra. 

*  Marshall,  C.  J.,  after  stating  the  case,  delivered  the  [  *81  ] 
opinion  of  the  court,  as  follows :  — 

The  plaintiff  in  eiror  contends  — 

1st  That  the  placing  of  the  goods  in  the  Lazaretto  was  not  ^  a 
binding  in  safety  at  Leghorn,"  and  a  termination  of  the  voyage. 

2d.  K  the  loss  happened  during  the  continuance  of  the  risk,  the 
plaintiff  is  not  prevented  firom  recov^ng,  by  the  warranty  in  the 
policy  against  particular  average. 

In  support  of  his  first  point,  he  contends  that  ^  Leghorn,"  in  the 
policy,  means  the  city  and  Hot  the  port  of  Leghorn. 

*  2d.  That  the  Lazaretto  being  substituted  for  the  ship  for '[  *  82  ] 
the  greater  scdety  of  the  goods,  their  situation,  as  it  respects 

vJl  parties,  while  performing  quarantine  in  the  Lazaretto,  is  precisely 
the  same  as  if  performing  quarantine  in  the  ship.  Tins  argument  is 
•opposed  to  be  much  strengthened  by  the  facts,  that  fireight  cannot 
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VA  <^^f^f§4UKd  until  qaarantine  is  perfonned,  and  that  the  lien  for  the  . 
>*-  /.',"  fjmiinnm  after  the  landing  of  the  goods. 

>y,.  ^t^^t  a  landing  in  safety  must  be  such  a  landing  as  places  the 
y/yXi*  *i  i\m  dinposal  of  the  owner  or  consignee. 

jlvvy<<y*tr  true  it  may  be,  in  general,  that  when  we  speak  of  Leg- 
i^'^n^  w^  M|Mtak  of  the  city  which  bears  that  name,  it  does  not  follow 
)  >>^i  tj^t^  tmtm  tnitaning  is  attached  to  the  word  when  used  in  a  policy. 
'VhAi  mttntmii'M  is :  "  at  and  from  Baltimore  to  Leghorn."  Now  if,  as 
it  H/iuMU*i\^  Hultimore  means  the  port  of  Baltimore,  it  would  seem 
hMA  mm*itMm\i\Af!i  to  suppose  that,  in  the  same  instrument,  Leghorn 
/jAtJiUfe  U»«  port  of  L(*ghorn,  the  place  which  is  the  ultimate  destina- 
i'nm  of  Ui«  v<»»Hel  on  board  which  the  goods  are  laden.  The  voyage 
u  u<idt^rrtU)ud  to  be  terminated  when  the  vessel  arrives  at  her  port  of 
dtj^iiiitiiiou,  and  has  been  moored  there  in  safety  for  24  hours. 

But  It  will  be  conceded  that  the  termination  of  the  voyage,  as  to 
i\w  bhip,  does  not  necessarily  terminate  the  risk  on  the  goods.  This 
ribk  may  continue  when  the  voyage  as  to  the  ship  is  ended.  Its 
duration  depends  on  the  intention  of  the  parties,  and  this  intention 
inuHt  be  found  in  their  contract 

Tills  brings  us  to  consider  the  argument,  that  the  goods,  while 
performing  quarantine  in  the  Lazaretto,  remain  at  the  risk  of  the 
insurer,  in  like  manner  as  if  performing  quarantine  in  the  ship. 

Ttie  words  of  the  policy  being :  ^  Beginning  the  adventure  on  the 
said  lawful  goods  and  merchandises,  boxa  and  immediately  following 
the  lading  thereof  on  board  of  said  vessel  at  Baltimore  aforesaid, 
and  so  shall  continue  and  endure  until  the  said  goods  and  merchan- 
dises shall  be  safely  landed  at  Leghorn  aforesaid."  The  risk  con- 
tinues until  the  goods  be  safely  landed,  although  the  voy- 
[  •  83  ]  age,  •  as  to  the  ship,  might  be  terminated  previous  to  their 
landing. 

In  ordinary  cases,  where  the  government  does  not  interfere  between 
the  parties,  this  risk  would  continue  until  the  goods  should  be  landed 
in  safety  at  the  usual  place,  and  at  the  disposal  of  the  consignee.  If 
it  were  usual  to  receive  goods  at  the  Lazaretto,  or  at  any  other  place 
on  the  shore  of  the  port,  it  would  be  the  duty  of  the  owner  or  con- 
signee to  receive  them  there,  and  a  landing  at  such  place,  it  is  admit- 
ted, would  be  a  landing  at  Leghorn. 

If,  on  the  other  hand,  the  goods,  while  performing  quarantine, 
remained  on  board  the  ship,  and  could  not  be  landed,  it  is  not  to  be 
doubted  that  they  would  remain  at  the  risk  of  the  insurer.  How 
then,  it  b  asked,  can  the  substitution  of  the  Lazaretto  for  the  ship 
alter  this  risk?  A  sobetitation  made,  not  by  the  act  of  the  parties, 
but  of  the  govenmient  of  the  country.     A  substitution  which  does 
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not  alter  the  rights  of  the  parties,  since  it  leaves  the  lien  of  the  master 
for  his  freight  unimpaired,  and  gives  no  power  over  the  goods  to  the 
owner  or  consignee,  A  substitution  beneficial  to  the  insurer  since 
it  diminishes  the  risk  on  the  goods. 

Whatever  might  be  the  effect  of  this  reasoning,  if  the  establish- 
ment of  the  Lazaretto,  and  the  laws  of  quarantine,  had  been  of  so 
recent  a  date  as  not  to  have  been  in  the  contemplation  of  the  parties 
to  the  contract,  as  to  which  the  court  gives  no  opinion,  this  cause 
may  well  be  decided  upon  the  usage  found  in  this  case,  a  usage  of 
ancient  date  and  of  general  notoriety.  It  existed  and  was  known  to 
exist  when  this  contract  was  fcwrmed.  When  the  parties  stipulated 
that  the  adventure  should  continue  till  the  goods  were  landed  in 
safety  at  Leghorn,  they  knew  that  the  place  of  landing  was  the  Laza- 
retto, and  that  the  landing  would  be  made  under  the  direction  and 
control  of  the  local  authority.  This,  then,  must  be  considered  as  the 
landing  contemplated  in  the  policy.  It  is  the  landing  which  termi- 
nates the  risk.  Had  the  parties  intended  to  continue  the  risk  during 
the  continuance  of  the  goods  in  the  Lazaretto,  they  would  have 
inserted  in  the  policy  words  manifesting  that  intention. 
Instead  of  terminating  the  adventure  on  the  landing,  a  *  fact  [  *  84  ] 
which  they  knew  must  take  place  at  the  Lazaretto  30  days 
before  the  goods  could  be  delivered  to  the  owner  or  consignee,  they 
would  have  continued  it,  till  the  goods  should  be  landed  in  safety  and 
should  perform  their  quarantine. 

The  court  is  of  opinion  that,  under  this  policy,  the  goods  in  the 
Lazaretto  were  not  at  the  risk  of  the  underwriters,  and  consequently 
that  there  is  no  error  in  the  judgment  of  the  circuit  court. 

a  is  affirmed^  with  costs, 

8  C.  84. 


Gracie  V,  The  Maryland  Insurance  Company. 

This  case  differs  from  that  against  the  Marine  Lisurance  Com- 
pany of  Baltimore  only  in  one  particular.  A  part  of  the  cargo 
remained  on  board  the  ship  until  the  arrival  of  the  French  troops, 
when  the  departure  of  the  vessel  was  prohibited  by  the  general,  and 
the  ransom  made. 

This  circumstance  does  not,  in  the  opinion  of  the  court,  vary  the 
case;  because,  omitting  all  other  considerations,  the  loss,  within  the 
risk,  being  on  only  a  part  of  the  cargo,  is  a  partial  loss,  and  is  affected 
by  the  warranty  against  particular  average  loss. 

This  judgment  is  also  to  be  affirmed^  with  costs. 
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be  demanded  until  quarantine  is  perfonned,  and  that  the  lien  for  the 
freight  continues  after  the  landing  of  the  goods. 

3d.  That  a  landing  in  safety  must  be  such  a  landing  as  places  the 
goods  at  the  disposal  of  the  owner  or  consignee. 

However  true  it  may  be,  in  general,  that  when  we  speak  of  Leg- 
horn, we  speak  of  the  city  which  bears  that  name,  it  does  not  follow 
that  the  same  meaning  is  attached  to  the  word  when  used  in  a  policy. 
The  insurance  is :  "  at  and  from  Baltimore  to  Leghorn."  Now  if,  as 
is  admitted,  Baltimore  means  the  port  of  Baltimore,  it  would  seem 
not  unreasonable  to  suppose  that,  in  the  same  instrument,  Leghorn 
means  the  port  of  Leghorn,  the  place  which  is  the  ultimate  destina- 
tion of  the  vessel  on  board  which  the  goods  are  laden.  The  voyage 
is  understood  to  be  terminated  when  the  vessel  arrives  at  her  port  of 
destination,  and  has  been  moored  there  in  safety  for  24  hours. 

But  it  will  be  conceded  that  the  termination  of  the  voyage,  as  to 
the  ship,  does  not  necessarily  terminate  the  risk  on  the  goods.  This 
risk  may  continue  when  the  voyage  as  to  the  ship  is  ended.  Its 
duration  depends  on  the  intention  of  the  parties,  and  this  intention 
must  be  found  in  their  contract. 

This  brings  us  to  consider  the  argument,  that  the  goods,  while 
performing  quarantine  in  the  Lazaretto,  remain  at  the  risk  of  the 
insurer,  in  like  manner  as  if  performing  quarantine  in  the  ship. 

The  words  of  the  policy  being :  "  Beginning  the  adventure  on  the 
said  lawful  goods  and  merchandises,  from  and  immediately  following 
the  lading  thereof  on  board  of  said  vessel  at  Baltimore  aforesaid, 
and  so  shall  continue  and  endure  until  the  said  goods  and  merchan- 
dises shall  be  safely  landed  at  Leghorn  aforesaid."  The  risk  con- 
tinues until  the  goods  be  safely  landed,  although  the  voy- 
[  •  83  ]  age,  •  as  to  the  ship,  might  be  terminated  previous  to  their 
landing. 

In  ordinary  cases,  where  the  government  does  not  interfere  between 
the  parties,  this  risk  would  continue  until  the  goods  should  be  landed 
in  safety  at  the  usual  place,  and  at  the  disposal  of  the  consignee.  If 
it  were  usual  to  receive  goods  at  the  Lazaretto,  or  at. any  other  place 
on  the  shore  of  the  port,  it  would  be  the  duty  of  the  owner  or  con- 
signee to  receive  them  there,  and  a  landing  at  such  place,  it  is  admit- 
ted, would  be  a  landing  at  Leghorn. 

If,  on  the  other  hand,  the  goods,  while  performing  quarantine, 
remained  on  board  the  ship,  and  could  not  be  landed,  it  is  not  to  be 
doubted  that  they  would  remain  at  the  risk  of  the  insurer.  Ho-w 
then,  it  is  Gisked,  can  the  substitution  of  the  Lazaretto  for  the  ship 
alter  this  risk?  A  substitution  made,  not  by  the  act  of  the  parties, 
but  of  the  government  of  the  country.     A  substitution  which  does 
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not  alter  the  rights  of  the  parties,  since  it  leaves  the  lien  of  the  master 
for  his  freight  unimpaired,  and  gives  no  power  over  the  goods  to  the 
owner  or  consignee.  A  substitution  beneficial  to  the  insurer  since 
it  diminishes  the  risk  on  the  goods. 

Whatever  might  be  the  effect  of  this  reasoning,  if  the  establish- 
ment of  the  Lazaretto,  and  the  laws  of  quarantine,  had  been  of  so 
recent  a  date  as  not  to  have  been  in  the  contemplation  of  the  parties 
to  the  contract,  as  to  which  the  court  gives  no  opinion,  this  cause 
may  well  be  decided  upon  the  usage  found  in  this  case,  a  usage  of 
ancient  date  and  of  general  notoriety.  It  existed  and  was  known  to 
exist  when  this  contract  was  fcffmed.  When  the  parties  stipulated 
that  the  adventure  should  continue  till  the  goods  were  landed  in 
safety  at  Leghorn,  they  knew  that  the  place  of  landing  was  the  Laza- 
retto, and  that  the  landing  would  be  made  under  the  direction  and 
control  of  the  local  authority.  This,  then,  must  be  considered  as  the 
landing  contemplated  in  the  policy.  It  is  the  landing  which  termi- 
nates the  risk.  Had  the  parties  intended  to  continue  the  risk  during 
ihe  continuance  of  the  goods  in  the  Lazaretto,  they  would  have 
inserted  in  the  policy  words  manifesting  that  intention. 
Listead  of  terminating  the  adventure  on  the  landing,  a  'fact  [  *84  ] 
•which  they  knew  must  take  place  at  the  Lazaretto  30  days 
before  the  goods  could  be  delivered  to  the  owner  or  consignee,  they 
would  have  continued  it,  till  the  goods  should  be  landed  in  safety  and 
should  perform  their  quarantine. 

The  court  is  of  opinion  that,  under  this  policy,  the  goods  in  the 
Lazaretto  were  not  at  the  risk  of  the  underwriters,  and  consequently 
that  there  is  no  error  in  the  judgment  of  the  circuit  court. 

a  is  affirmed^  with  costs. 

8  C.  84. 


Gracib  v.  The  Maryland  Insurance  Company. 

This  case  differs  from  that  against  the  Marine  Lisurance  Com- 
pany of  Baltimore  only  in  one  particular.  A  part  of  the  cargo 
remained  on  board  the  ship  until  the  arrival  of  the  French  troops, 
■when  the  departure  of  the  vessel  was  prohibited  by  the  general,  and 
the  ransom  made. 

This  circumstance  does  not,  in  the  opinion  of  the  court,  vary  the 
case ;  because,  omitting  all  other  considerations,  the  loss,  within  the 
risk,  being  on  only  a  psoi)  of  the  cargo,  is  a  partial  loss,  and  is  affected 
by  the  warranty  against  particular  average  loss. 

This  judgment  is  also  to  be  affirmed^  ^i^h  costs. 

Digitized  by  VjOOQIC 


86  SUPREME   COURT  OF  THE  UNITED   STATES. 

Richards  v.  Maryland  Insurance  Co.    8  C. 


BiGHARDs  and  others,  Assignees  of  M'Kean,  a  Bankrupt,  v. 
The  Maryland  Insurance  Company. 

8  C.  84. 

Upon  the  death  of  an  assignee  nnder  the  bankmpt  law  of  the  United  States,  (2  Stats,  at 
Laiige,  19,)  the  right  of  action,  for  a  debt  due  to  the  bankrupt,  vested  in  the  executor  of 
the  assignee. 

Error  to  the  circuit  court  for  the  district  of  Maryland.  The  case 
is  stated  in  the  opinion  of  the  court 

Ebrperj  for  the  plaintiffi* 

Pinkney  and  Jones^  for  the  defendants. 

[  •  91  ]  *  Johnson  J.,  delivered  the  opinion  of  the  court,  as  frf- 
lows :  — 
This  b  an  action  of  covenant  brought  on  a  policy  of  insurance 
under  seal  The  facts  as  made  out  in  the  pleadings  are  these. 
The  cause  of  action  accrued  on  the  Ist  May,  1797.  M'Kean  was 
declared  a  bankrupt,  and  on  the  19th  March,  1801,  his  estate  was 
assigned  to  Thomas  Allibone.  On  the  6th  of  October,  1806,  the  as- 
signee instituted  a  suit  on  this  policy,  and  died  on  the  1st  of  Augusl^ 

1809. 
[   •  92  ]       On  the  11th  of  January,  1810,  the  plainti&  were  *  ap- 
pointed assignees  in  pursuance  of  the  choice  of  the  creditors 
regularly  convened  for  that  purpose,  and  brought  the  present  action 
to  the  term  next  after  the  death  of  the  assignee. 

The  plea  is  the  statute  of  limitations.  To.  this  is  filed  a  special 
replication,  setting  forth  the  above  facts  with  a  view  to  sustain  an 
exception  from  the  operation  of  the  statute.  The  case  comes  up  on 
a  demurrer  to  the  replication,  and  for  the  defendant  there  were  two 
points  made  at  bar.  1st  That  the  action  is  not  maintainable  at  all 
by  the  present  plaintifis,  because  the  Bankrupt  Act  makes  no  provision 
for  the  appointment  of  a  new  assignee  upon  the  demise  of  the  first. 
2d.  That  the  right  of  action  vests  in  his  personal  representative,  and 
could  be  maintained  by  him ;  that  the  abatement  by  the  death  of  the 
first  assignee,  was  a  voluntary  abandonment  of  the  suit,  and  put  the 
case  of  the  plaintiffs  out  of  the  reason  of  the  exceptions  from  the 
operation  of  the  statute.  In  support  of  the  action,  it  was  contended 
that  the  former  suit  abated  by  the  death  of  the  first  assignee,  that  the 
right  did  not  vest  in  his  executors,  because  it  was  a  mere  trust  or 
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agency ;  that  the  right  of  substituting  the  new  assignees  in  the  ac- 
tion is  secured  only  in  the  case  of  removal  by  the  creditors ;  that  this 
case  is  without  the  statute  of  limitations  upon  an  equitable  construc- 
tion of  that  statute,  and,  lastly,  that  this  action  is  a  good  continuance 
of  the  former,  by  Journey's  account 

We  are  of  opinion  that  the  plea  of  the  statute  of  limitations  must 
be  sustained.  On  the  first  point  made  by  the  defendant,  the  court 
would  be  understood  to  give  no  opinion.  Being  satisfied  that  the 
plaintiff  has  not  brought  himself  within  any  one  of  the  exceptions 
ivhich  have  been  admitted  to  the  statute  of  limitations,  and  feeling 
no  inclination  to  multiply  those  exceptions,  they  dispose  of  the  case 
upon  the  second  ground  alone.  The  cases  which,  though  literally 
within  the  words  of  the  statute,  have  been  held  to  be  without  its  spirit, 
are  those  only  in  which  circumstances  intervened  which  rendered  it 
impossible  or  inconsistent  with  known  and  established  principles, 
that  a  cause  of  action  could  be  revived  by  the  renewal  of  the  con- 
Iract,  or  enforced  by  a  suit  at  law  within  the  time  prescribed. 
The  object  *  of  the  law  is  to  secure  the  individual  from  the  [  *  93  ] 
machinations  of  dishonesty,  when  attempted  under  the  ad- 
vantages attendant  upon  lapse  of  time,  loss  of  papers,  and  death  of 
witnesses.  But  when  cases  present  themselves  in  which  no  laches 
can  be  imputed  to  the  plaintiffs,  but  great  injustice  would  be  done  by 
applying  to  such  cases  the  efiect  of  the  statute,  the  conclusion  of  rea- 
son and  of  the  law  is  that  such  cases  were  not  in  the  mind  of  the  legis- 
lature when  enacting  that  law.  Such  are  the  cases  of  a  want  of  par- 
ties, plaintiff  or  defehdant,  whereby  a  temporary  suspension'of  legal 
remedy  takes  place.  But  in  no  case  of  a  voluntary  abandonment  of  an 
action,  has  an  exception  to  the  statute  of  limitations  been  supported. 
And  such  we  are  of  opinion  is  the  case  before  us.  Whether  it  was 
Off  was  not  a  case  in  which  the  bankrupt  law  authorizes  the  appoint- 
ment of  the  present  assignee,  we  deem  immaterial.  The  case  is  cer- 
tainly not  within  the  express  letter  of  the  statute,  and  it  is  only  under 
its  equitable,  and  perhaps  its  proper  construction,  that  the  appoint- 
ment of  the  new  assignees  (the  present  plaintiffs)  can  be  supported. 
But  the  same  equity  which  would  support  this  appointment,  would 
support  the  substitution  of  the  hew  assignees  for  the  former  in  the 
existing  action.  We  are,  however,  of  opinion,  that  the  first  assignee 
was  not  a  mere  naked  agent  or  attorney  for  the  creditors.  The 
words  of  the  Bankrupt  Act,  section  13,  are  that  the  debts  assigned  to 
him  shall  be  vested  in  him,  as  if  they  had  been  contracts  made  with 
himself  originally.  Now  one  necessary  incident  to  such  a  contract 
would  be,  that  the  right  of  action  would  vest  in  his  personal  repre- 
sentative, and  the  act  of  congress  saves  the  suit  from  abatement  by 
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authorizing  the  substitution  of  the  executor  or  administrators  instead 
of  the  deceased  plaintiff.  The  same  answer  applies  to  the  antiquated 
doctrine  of  continuance  by  Journey's  account.  The  feict  is,  that  the 
mode  of  continuing  a  suit  in  the  name  of  the  executor  or  administra- 
tor provided  for  by  statute  is  a  complete  substitute  for  the  continu- 
ance by  Journey's  account.  But  even  at  common  law,  such  a  con- 
tinuance or  connection  of  suit  was  allowed  in  no  case  of  voluntary 
abandonment,  and  if  the  benefit  of  it  was  intended  to  be  asserted, 
it  was  necessary  to  claim  it  in  the  form  of  renewing  the  action. 

Judgment  affirmed^  with  costs. 


[  *  94  ]  •  Crowbll,  and  others,  v.  IVFFadon. 

8  C.94. 

Under  the  Hth  section  of  the  Embargo  Act,  of  25th  AprU,  1808,  (2  Stats,  at  Large,  499,) 
the  collector  was  justified  in  detaining  a  vessel  by  his  honest  opinion  that  there  was  an 
intention  to  violate  or  evade  the  provisions  of  the  embargo  laws.  It  was  not  necessaxy 
for  him  to  show  that  his  sospicioQ  was  reasonable. 

Error  to  the  supreme  judicial  court  of  tlje  conunonwealth  of 
Massachusetts. 

The  case,  as  stated  by  Duvall,  J.,  in  delivering  the  opinion  of  the 
court,  was  as  follows :  — 

An  action  of  trover  for  650  barrels  of  flour,  of  the  cargo  of  the 
schooner  Union,  was  brought  by  John  IVFFadon  against  Joseph  Otis 
and  the  appellants,  in  the  coUrt  of  common  pleas  for  Suffolk  county, 
in  the  commonwealth  of  Massachusetts,  where  a  trial  was  had  and 
judgment  rendered  in  favor  of  the  defendants.  From  this  decision 
there  was  an  appeal  to  the  supreme  judicial  court  of  that  State,  in 
which  the  cause  was  again  tried,  and  a  verdict  and  judgment  ren- 
dered for  the  plaintiff  for  $3,716.30,  and  costs.  Joseph  Otis  died 
whUst  the  suit  was  depending  in  the  supreme  judicial  court. 

The  following  are  the  principal  facts  appearing  on  the  record  in 
this  case:  The  schooner  Union,  Benjamin  Hawes,  commander, 
with  a  cargo  of  650  barrels  of  flour  and  five  tons  of  logwood,  shipped 
by  John  M'Fadon,  of  Baltimore,  wus  cleared  at  that  port  for  Machias, 
in  Massachusetts,  late  in  the  month  of  April,  in  the  year  1808.  She 
had  originally  cleared  for  Passamaquoddy,  on  the  26th  of  April,  be- 
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fore  the  collector  had  received  notice  of  the  act  of  the  25th  of  the 
same  month,  which  authorized  him  to  detain  the  vessel ;  the  destina- 
tion was  changed  to  Machias,  and  a  clearance  obtained  accordingly. 
But  the  original  destination  of  the  flour  on  board  for  Eastport,  re- 
mained on  ihe  face  of  the  manifest  The  flour  was  shipped  for  ac- 
count and  risk  of  Josiah  Dana,  of  Machias,  and  in  his  absence  Jona- 
than Bartlett,  of  Eastport,  or  his  assigns.  The  Union  sailed  from 
Baltimore  the  last  of  April,  and  meeting  with  head  winds,  the  com- 
mander put  into  Hyannis,  in  the  district  of  Barnstable.  She  was 
soon  afterwards  boarded  by  Joseph  Crowell,  one  of  the  inspectors  of 
the  revenue  in  that  district,  who,  on  inspecting  her  papers, 
thought  proper  to  *  submit  them  to  the  examination  of  Jo-  [  *95  ] 
seph  Otis,  the  collector.  The  collector,  upon  a  considera- 
tion of  the  circumstances  before  stated,  was  of  opinion  that  it  was 
the  intention  of  the  concerned  to  violate  or  evade  the  provisions  of 
the  embargo  laws,  and  therefore  detained  the  vessel  by  virtue  of  the 
authority  vested  in  him  by  the  6th  and  11th  sections  of  the  act  of  the 
26th  of  April,  1808,  voL  9,  p.  68,  until  the  decision  of  the  President 
of  the  United  States  could  be  had  thereon.  The  President,  after  due 
inquiry,  approved  and  confirmed  the  conduct  of  the  collector.  The 
vessel  remained  in  this  situation  until  the  25tb  of  July,  when  she  was 
taken  to  Grage's  wharf  by  Joseph  Hawes,  inspector  of  the  port,  and 
her  cargo  was  landed  and  stored  with  the  assent  of  the  agent  of  the 
owners,  and  the  vessel  discharged.  On  the  4th  of  October  following 
the  collector  ofiered  to  deliver  the  flour  to  the  agent  on  payment  of 
the  expense  of  storing. 

The  collector  detained  The  Union  under  the  6th  and  11th  sections 
of  the  act  of  the  25th  of  April,  1808.  The  6th  section  provides 
"  that  no  ship  or  vessel  having  any  cargo  whatever  on  board,  shaU, 
during  the  continuance  of  the  act  laying  an  embargo  on  all  ships  and 
vessels  in  the  ports  and  harbors  of  the  United  States,  be  allowed  to 
depart  from  any  port  of  the  United  States  for  any  other  port  or  dis- 
trict of  the  United  States  adjacent  to  the  territories,  colonies,  or  pro- 
vinces of  a  foreign  nation ;  nor  shall  any  clearance  be  furnished  to 
any  ship  or  vessel  bound  as  aforesaid  without  special  permission  of 
the  President  of  the  United  States."  The  11th  section  provides  that 
the  collectors  of  the  customs  be,  and  they  are  respectively  authorized 
to  detain  any  vessel  ostensibly  bound  with  a  cargo  to  some  other  port 
of  the  United  States,  whenever,  in  their  opinion,  the  intention  is  to 
violate  or  evade  any  of  the  provisions  of  the  acts  laying  an  embargo 
until  the  decision  of  the  President  of  the  United  States  be  had  there- 
upon. 

With  this  evidence  the  cause  came  on  to  be  heard  in  the  supreme 
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judicial  court  of  Massachusetts,  and  at  the  trial  the  judge  charged 
and  instructed  the  jury  that,  under  the  curcumstances  proved  by  the 
defendant,  neither  the  said  collector,  nor  any  person  by  his  order,  by 
virtue  of  the  act  aforesaid,  had  any  right  to  intermeddle  with 
[  •  96  ]  or  unlade  the  cargo  of  the  said  schooner,  and  that  *  such  un- 
lading was  an  unlawful  act  and  a  conversion  of  the  cargo  by 
the  defendants ;  and  with  this  direction  the  jury  found  a  verdict  for 
the  plaintiff  to  the  amount  before  mentioned.  To  this  opinion  an 
exception  was  taken,  and  the  cause  was  removed  to  this  court,  by 
writ  of  error,  in  pursuance  of  the  25th  section  of  the  act  to  establish 
the  judicial  courts  of  the  United  States.    1  Stats,  at  Large,  85. 

Pifikney  and  Jones^  for  the  plaintiff. 

Harper^  Amory^  and  Key^  for  the  defendant 

[  *  98  ]  *DuvALL,  J.,^  after  stating  the  facts  of  the  case,  delivered 
the  opinion  of  the  court,  as  follows :  — 

"  This  court  is  unanimously  of  opinion  that*  the  direction  of  the 
judge  of  the  supreme  judicial  court  of  Massachusetts  was  erroneous. 
The  law  of  congress  under  which  the  collector  acted  is  clear  and 
explicit  The  collector  was  bound  by  law  to  seize  and  detain  The 
Union,  on  her  arrival  in  his  district,  if,  in  his  opinion,  it  was  the  in- 
tention to  violate  or  evade  any  of  the  provisions  of  the  embargo  laws, 
and  his  conduct  was  approved  and  con&med  by  the  President  The 
landing  and  storing  the  cargo,  whether  to  preserve  it  from  injury  or 
to  secure  it  from  ruin,  which,  in  this  case,  was  done  with  the  con- 
sent of  the  agent  of  the  owner,  was  a  necessary  consequence  of  the 
detention.  The  law  places  a  confidence  in  the  opinion  of  the  officer, 
and  he  is  bound  to  act  according  to  his  opinion ;  and  when  he  honestly 
exercises  it,  as  he  must  do  in  the  execution  of  his  duty,  he  cannot  be 
punished  for  it 

The  judgment  of  the  court  below  is  reversed,  with  costs. 

9  C.  839. 


'  Judge  Livingston  was  absent  when  this  opinion  was  delivered.  Judge  Story 
gaye  no  opinion,  having  some  impression  that  he  was,  at  a  former  period,  retained  ae 
counsel  in  the  cause,  although  he  did  not  remember  aigning  it. 
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Beatty's  Administrators  v.  Burnes's  Administrators. 

8  C.  98. 

The  Maryland  statute  of  limitations  of  three  years  is  a  good  bar  to  an  action  of  assttmp$k, 
for  money  had  and  received  bronght  to  try  a  title  to  lands  in  the  city  of  Washington,  un- 
der the  5th  section  of  the  act  of  Maryland,  of  November,  1791,  c.  45. 

Error  to  the  circnit  court  for  the  District  of  Columbia,  sitting  at 
"Washington. 

•  The  case  as  stated  by  Story,  J.,  in  delivering  the  opinion .  [  *  99  ] 
of  the  court,  was  as  follows :  — 

This  is  an  action  for  money  had  and  received  brought  by  the  plain- 
tif&  as  administrators  of  Charles  Beatty,  deceased,  against  the  defend- 
ant as  administrator  of  David  Bumes,  deceased.  The  declaration 
alleges  the  promise  to  have  been  made  in  the  lifetime  of  the  re- 
spective intestates.  The  defendant  has  pleaded  the  general  issue, 
and  the  statute  of  limitations  of  Maryland. 

Upon  the  trial  in  the  circuit  court  for  the  District  of  Columbia,  the 
plainti&  sought  to  support  their  action  under  tiie  6th  section  of  the 
statute  of  Maryland,  of  November,  1791,  c.  45,  concerning  the  terri- 
tory of  Columbia,  and  the  city  of  Washington,  that  section  is  as 
follows :  — 

**And  be  it  enacted.  That  all  the  squares,  lots,  pieces,  and  pEurcels 
of  land  within  the  said  city,  which  have  been  or  shall  be  appropriated 
for  the  use  of  the  United  States,  and  also  the  streets,  shall  remain, 
and  be  for  the  use  of  the  United  States ;  and  all  the  lots  and  parcels 
which  have  been  or  shall  be  sold  to  raise  money  as  a  donation  as 
aforesaid,  shall  remain  and  be  to  the  purchasers  according  to  the 
terms  and  conditions  of  their  respective  purchases." 

**  And  purchases  and  leases  from  private  persons  claiming  to  be 
proprietors,  and  having,  or  those  under  whom  they  claim  having,  been 
in  possession  of  the  lands  purchased  or  leased,  in  their  own  right, 
five  whole  years  next  before  the  passing  of  this  act,  shall  be  good 
and  efi*ectusd  for  the  estate,  and  on  the  terms  and  conditions  of  such 
purchases  and  leases  respectively,  without  impeachment,  and  against 
any  contrary  title  now  existing ;  but  if  any  person  hath  made  a  con- 
veyance, or  shall  make  a  conveyance  or  lease,  of  any  lands  within 
the  limits  of  the  said  city,  not  having  right  and  title  to  do  so,  the 
person,  who  might  be  entitled  to  recover  the  land  under  a  contrary 
title  now  existing,  may,  either  by  way  of  ejectment  against  the  ten- 
ant|  or  in  an  action  for  money  had  and  received  for  his  use  against 
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the  bargainor  or  lessor,  his  heijrs,  executors,  administrators  or  devisees, 

as  the  case  may  require,  recover  all  money  received  by  him 
[  •  100  ]  •for  the  squeures,  pieces,  or  parcels  appropriated  for  the  use 

of  the  United  States,  as  well  as  for  lots  or  parcels  sold,  and 
rents  received  by  the  person  not  having  title  as  aforesaid,  with  inte- 
rest from  the  time  of  the  receipt ;  and  on  such  recovery  in  ejectment 
where  the  land  is  in  lease,  the  tenant  shall  thereafter  hold  under,  and 
pay  the  rent  reserved,  to  the  person  making  title  to  and  recovering 
the  land,  but  the  possession,  bond  fide  acquired,  in  none  of  the  said 
cases  shall  be  changed." 

The  plaintiffs  offered  evidence,  that  on  the  16th  of  April,  1792, 
Charles  Beatty,  the  intestate,  returned  into  the  land-office  for  the 
Western  Shore  of  Maryland,  a  certificate  of  survey  dated  on  the  3d 
of  April,  1792,  and  then  paid  the  usual  caution  money  for  the  land 
described  in  said  certificate.  On  the  23d  May,  1792,  a  caveat 
against  the  issuing  of  a  patent  for  the  lands  on  said  certificate,  was 
filed  by  David  Burnes,  the  intestate,  which  caveat  was  discontinued 
on  the  23d  of  May,  1801,  by  virtue  of  a  certain  act  of  the  State  of 
Maryland.  On  the  same  day  a  patent  issued  from  the  land-office  to 
Charles  Beatty,  for  the  land  described  in  said  certificate,  which  land 
is  within  the  limits  of  the  city  of  Washington,  and  was  taken  up  by 
Beatty,  as  a  vacancy;  but  Beatty  never  had  actual  possession  thereof, 
nor  ever  claimed  to  make  division  thereof  with  the  city  commission- 
ers as  an  original  proprietor  pursuant  to  the  statute  of  Maryland, 
1791,  c.  45.  In  fact,  the  same  land  had  been  held  and  claimed  by 
David  Burnes,  in  his  own  right,  for  more  than  five  years  before  the 
passing  of  the  statute  aforesaid,  as  included  in  the  lines  of  a  grant 
made  as  early  as  1720.  The  plaintifi*  offered  evidence,  however,  that 
the  land  included  in  Beatty's  patent,  was  without  the  lines  of  the 
land  to  which  Burnes  was,  tinder  his  grant,  really  entitled,  and  that 
it  was  vacant  land  of  the  State  of  Maryland.  The  warrant,  under 
which  Beatty's  patent  was  obtained,  was,  before  the  location,  within 
the  limits  of  Washington,  in  part  located  upon  and  applied  to  other 
lands  of  the  State  of  Maryland,  not  within  the  said  city,  or  the  county 
in  which  it  was  situate  while  belonging  to  Maryland.  Burnes,  in  his 
lifetime,  and  before  the  statute  of  1791,  c.  45,  made  a  conveyance 

of  the  land  in  controversy,  as  an  original  proprietor  to  cer- 
[  •  101  ]  tain  trustees  for  the  purposes  named  in  •that  statute,  and 

received  of  the  city  commissioners,  on  account  of  parts  of 
the  same  land  appropriated  to  city  purposes,  the  sum  of  $7,343.82, 
in  various  sums  paid  between  October,  1792,  and  June,  1796 ;  and 
also  received  01,000  on  account  of  other  parts  of  said  land,  which  he 
sold  and  conveyed  to  individuals.     Burnes  died  in  May,  1799,  and 
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administration  of  his  estate  was  granted  in  Prince  George's  county, 
in  the  same  year,  to  his  widow,  who  died  in  January,  1807.  In  April, 
1803,  administration  of  his  estate  was.  granted  to  the  defendant,  by 
the  orphan's  court  of  Washington  county,  in  the  District  of  Colum- 
bia. Beatty  died  sometime  before  May,  1805,  and  in  that  month 
administration  of  his  estate  was  granted  to  the  plaintiffs.  The  pre- 
sent action  is  brought  to  recover  the  money  so  received  by  Bumes, 
upon  the  ground  that  it  was  the  proceeds  of  the  sale  and  disposition 
of  land  included  in  Beatty 's  patent.  No  demand  or  claim  was  ever 
made  by  Beatty  on  Burnes,  or  his  administrators,  in  his  lifetime,  for 
the  same  money,  although  both  parties,  :&om  the  year  1791,  until  their 
respective  deaths,  lived  within  the  limits  of  the  District  of  Ck)lumbia, 
and  within  two  miles  of  each  other — nor  did  the  plaintiffs  ever  make 
any  demand  or  claim  upon  the  defendant  until  February,  1810.  Under 
these  circumstances,  the  court  below  were  of  opinion  that  the  plain- 
aSs  could  not  sustain  the  action,  and  upon  that  direction  th  jury 
found  a  verdict  for  the  defendant. 

-F.  &  J&y,  for  the  plaintiffs. 

JoneSy  contra. 

•Story,  J., after  stating  the  case,  delivered  the  opinion  of  [  *  107  ] 
the  court,  as  follows :  — 

It  is  contended  by  the  plaintiffs  in  error  that  the  direction  of  the 
circuit  court  was  erroneous.  1.  Because  the  plaintiff's  intestate  had 
a  good  and  valid  title  to  the  land  surveyed  under  his  patent,  and 
was,  therefore,  entitled  under  the  5th  section  of  the  Maryland  statute 
of  1791,  to  the  money  ireceived  by  the  defendant's  intestate  therefor. 
2.  That  this  right  was  not  barred  by  the  statute  of  limitations. 

In  support  of  the  first  point  the  plaintiffs  contend  that  the  land 
belonging  to  the  State  did  not,  by  the  cession  of  the  territorial  juris- 
diction under  the  statute  of  1791,  pass  to  the  United  States,  and  was 
consequently  liable  to  be  appropriated  by  individuals  under  warrants 
pursuant  to  the  laws  of  Maryland.  That  until  1801,  the  jurisdiction 
of  Maryland  continued  over  the  whole  ceded  territory;  and  titles, 
therefore,  might  legally  be  acquired  therein  according  to  the  public 
laws;  and  the  patent  of  Beatty,  bein^  obtained  in  pursuance  of 
those  laws,  gave  him  a  complete  and  valid  title. 

On  the  other  hand,  the  defendant  denies  each  of  these  positions, 
and  further  contends,  that  the  plaintiffs  are  without  the  purview  of 
the  5th  section  of  the  act  of  1791,  because  that  section  extends  only 
to  titles  then  existing,  and  Beatty's  title  did  not  commence  until 
April,  1792. 
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It  is  not  necessary  to  consider  the  correctness  of  the  positions 
urged  by  the  respective  parties  as  to  this  point,  because  we  are  of 
opinion  that  the  case  may  well  be  decided  upon  the  second  point. 

The  action  for  money  had  and  received  is  clearly  embraced  by  the 
statute  of  limitations;  and  it  is  incumbent  upon  the  plaintiffs  to 
show  that  the  present  case  forms  an  exception  to  its  operation. 

It  is  contended  that  the  present  suit,  being  a  statute  remedy, 
is  not  within  the  purview  of  the  statute  of  limitations. 
[  *  108  ]  *  But  we  know  of  no  difference  in  this  particular  between  a 
common  law  and  statute  right.  Each  must  be  pursued  ac- 
cording to  the  general  rule  of  law,  unless  a  different  rule  be  prescribed 
by  statute ;  and  where  the  remedy  is  limited  to  a  particular  form  of 
action,  all  the  general  incidents  of  that  action  must  attach  upon  it. 
Upon  any  other  construction,  it  would  follow  that  the  case  would  be 
without  any  limitation  at  all ;  for  it  would  be  quite  impossible,  upon 
any  acknowledged  principles,  when  a  right  had  assumed  the  shape  of 
a  claim  in  personam^  to  attach  to  it  a  limitation  which  exclusively 
applied  to  the  reality.  Now  the  statute  of  limitations  has  been  em- 
phatically declared  a  statute  of  repose,  and  we  should  not  feel  at 
liberty  to  break  in  upon  its  general  construction  by  allowing  an  ex- 
ception which  has  not  acquired  the  complete  sanction  of  authority. 

It  is  further  contended,  that  by  the  operation  of  the  act  of  1791, 
c  45,  Burnes  must  be  considered  as  a  mere  trustee  of  Beatty,  and 
trusts  are  not  within  the  statute  of  limitations.  We  are  of  a  differ- 
ent opinion.  The  land  in  controversy  was  claimed  by  Burnes  in  his 
own  right,  and  adversely  to  the  plaintifis'  intestate.  The  money  was 
received  by  him  for  his  own  use  and  in  his  own  right,  as  an  original 
proprietor.  He  neVer  admitted  or  acknowledged  the  title  of  the 
plaintiff,  and  no  claim  or  demand  was  ever  made  upon  him  in  his 
lifetime.  So  far,  then,  from  being  received  in  trust,  it  was  expressly 
received  under  a  peremptory  denial  of  any  trust  or  right  in  the  oppo- 
site party.  Nor  was  the  statute  meant  to  make  the  adverse  possessor 
without  title  a  trustee  for  the  party  having  title.  It  only  substituted 
the  action  of  assumpsit  for  the  ordinary  legal  remedy  by  ejectment ; 
and  the  adverse  possessor  of  the  land  could  no  more  be  deemed  a 
trustee  of  the  money,  than  he  could  be  deemed  a  trustee  of  the  land 
itself,  for  the  benefit  of  the  rightful  owner,  against  whom  he  held  by 
an  adverse  title. 

The  court  are,  therefore,  of  opinion  that  the  statute  of  limitations 
is  a  good  bar,  and,  therefore,  that  the  judgment  must  be  affirmed. 
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Harford,  Claimant  of  480  pieces  of  Cotton  Bagging,  v.  The  United 

Statbb. 

8  C.  109. 

The  penalty  of  the  50th  section  of  the  collection  law  of  2d  March,  1799,  (1  Stats,  at  Lai^ge, 
665,)  which  reqtiires  a  permit  for  the  landing  of  goods  imported,  applies  to  goods  the  im- 
portation of  which  was  prohibited  bj  law. 

This  was  an  appeal  from  the  circuit  court  for  the  district  of  8outh. 
Carolina. 

The  case  was  submitted  without  argument. 

Story,  J.,  delivered  the  opinion  of  the  court,  as  follows:  — 

The  principal  question  in  this  case  is,  whether  goods  and  merchan- 
dise, the  importation  of  which  into  the  United  States  was  prohibited 
by  the  act  of  18th  of  April,  1806,  (2  Stats,  at  Large,  379,)  were  within 
the  purview  of  the  50th  section  of  the  collection  act  of  2d  of  March, 
1799,  (1  Stats,  at  Liarge,  665,)  so  that  the  unlading  of  them  without 
a  permit,  &C.,  was  an  offence  subjecting  them  to  forfeiture. 

It  has  been  contended,  on  behalf  of  the  claimant,  that  they  were 
not  within  the  purview  within  the  50th  section,  because  that  section 
applies  only  to  goods,  wares,  and  merchandise,  the  importation  of 
which  is  lawful  To  this  construction  the  court  cannot  yield  assent. 
The  language  of  the  50th  section  is,  that  "  no  goods,  wares,  or  mer- 
chandise, &c,  shall  be  unladen,  &c,  without  a  permit ; "  it  is  therefore 
broad  enough  to  cover  all  goods,  whether  lawful  or  unlawful.  The  case, 
being  then  within  the  letter,  can  be  extracted  from  forfeiture  only  by 
showing  that  it  is  not  within  the  spirit  of  the  section.  To  us,  it  seems 
clear  that  the  case  is  within  the  policy  and  mischief  of  the  collection 
act,  since  the  necessity  of  a  permit  is  some  check  upon  unlawful  im- 
portations, and  is  one  reason  why  it  is  required.  The  act  of  1806 
does  not  profess  to  repeal  the  50th  section  of  the  collection  act  sis  to 
the  prohibited  goods,  and  a  repeal,  by  implication,  ought  not  to  be 
presumed  unless  from  the  repugnance  of  the  provisions  the 
inference  be  necessary  and  *  unavoidable.  No  such  mani-  [  *  110  ] 
fest  repugnance  appears  to  the  court  The  provisions  may 
well  stand  together,  and  indeed  serve  as  mutual  aids. 

In  fact,  the  very  point  now  presented  was  decided  by  this  court 
in  the  case  of  Locke,  claimant,  v.  The  United  States,  at  February 
term,  1813. 

The  judgment  of  the  circuit  court  is  fiffirmedj  vnfh  costs. 
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This  was  an  appeal  firom  tbe  sentence  of  the  ciicmt  oonrt  of  Maa- 
aadtosettA,  which  condemned  550  tons  of  pine  timber,  claimed  by 
Annitz  Brown,  tbe  appellant. 

D.  DtwiSf  fcfr  tbe  appellant. 

Busk,  attorney-general  fen*  tbe  United  States. 

[  *  121  ]       *  Marshall,  C.  J^  delivered  tbe  opinion  of  tbe  court,  as 
follows:  — 

Tbe  material  facts  in  tbe  case  are  these :  — 

The  Emolons,  owned  by  John  Delano  and  others,  citizens  of  tbe 
.United  States,  was  chartered  to  a  company  carrying  on  trade  in 
Ghreat  Britain,  one  of  whom  was  an  American  citizen,  for  the  pur- 
pose of  carrying  a  cargo  from  Savannah  to  Plymouth.  After  the 
cargo  was  put  on  board,  the  vessel  was  stopped  in  port  by  tbe  embargo 
of  tbe  4th  of  April,  1812.^  On  the  25th  of  the  same  month,  it  was 
agreed  between  the  master  of  the  ship  and  the  agent  of  the  shippers, 
that  she  should  proceed  with  her  cargo  to  New  Bedford,  where  her 
owners  resided,  and  remain  there  without  prejudice  to  the  charter- 
party.  In  pursuance  of  this  agreement,  The  Emulous  proceeded  to 
New  Bedford,  where  she  continued  until  after  the  declaration  of  war. 
In  October  or  November,  the  ship  was  unloaded  and  the  cargo,  ex- 
cept the  pine  timber,  was  landed.  The  pine  timber  was  floated  up  a 
salt-water  creek,  where,  at  low  tide,  the  ends  of  the  timber  rested  on 
the  mud,  where  it  was  secured  from  floating  out  with  the  tide,  by 
impediments  fastened  in  the  entrance  of  the  creek.  On  the  7th  of 
November,  1812,  the  cargo  was  sold  by  the  agent  of  the  owners,  who 
is  an  American  citizen,  to  the  claimant,  who  is  also  an  American 
citizen.     On  the  19th  of  April,  a  libel  was  filed  by  the  attorney  for 

^  2  StatB.  at  Laige,  700. 
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the  United  States,  in  the  district  court  of  Massachusetts,  against  the 
said  cargo,  as  well  on  behalf  of  the  United  States  of  America  as  for 
and  in  behalf  of  John  Delano  and  of  all  other  persons  con- 
cerned. It  does  not  appear  *  that  this  seizure  was  made  [  *  122  ] 
under  any  instructions  from  the  President  of  the  United 
States ;  nor  is  there  any  evidence  of  its  having  his  sanction,  unlese 
the  libel's  being  filed  and  prosecuted  by  the  law  officer  who  represents 
the  government  must  imply  that  sanction. 

On  the  contrary,  it  is  admitted  that  the  seizure  was  made  ty  an 
individual,  and  the  libel  filed  at  his  instance,  by  the  district  attorney, 
who  acted  from  his  own  impressions  of  what  appertained  to  his  duty. 
The  property  was  claimed  by  Armitz  Brown,  under  the  purchase 
made  in  the  preceding  November. 

The  district  court  dismissed  the  libeL  The  circuit  court  reversed 
this  sentence,  and  condemned  the  pine  timber  as  enemy  property  for- 
feited to  the  United  States.  From  the  sentence  of  the  circuit  court, 
the  claimant  appealed  to  this  court 

The  material  question  made  at  bar  is^this.  Can  the  pine  timber, 
even  admitting  the  property  not  to  be  changed  by  the  sale  in  No- 
vember, be  condemned  as  prize  of  war  ? 

The  cargo  of  The  Emulous  having  been  legally  acquired  and  put 
on  board  the  vessel,  having  been  detained  by  an  embargo  not  intend- 
ed to  act  on  foreign  property,  the  vessel  having  sailed  before  the  war, 
from  Savannah,  under  a  stipulation  to  reland  the  cargo  in  some  port 
of  the  United  States,  the  relanding  having  been  made  with  respect 
to  the  residue  of  the  cargo,  and  the  pine  timber  having  been  floated 
into  shallow  water,  where  it  was  secured  and  in  the  custody  of  the 
owner  of  the  ship,  an  American  citizen,  the  court  cannot  perceive 
any  solid  distinction,  so  far  as  respects  confiscation,  between  this 
property  and  other  British  property  found  on  land  at  the  commence- 
ment of  hostilities.  It  will,  therefore,  be  considered  as  a  question 
relating  to  such  property  generally,  and  to  be  governed  by  the  same 
rule. 

Respecting  the  power  of  government  no  doubt  is  entertained.  That 
war  ^ves  to  the  sovereign  ftdl  right  to  take  the  persons  and  confis- 
cate the  property  of  the  enemy  wherever  found,  is  conceded. 
The  mitigations  *  of  this  rigid  rule,  which  the  humane  and  [  *  123  ] 
"wise  policy  of  modem  times  has  introduced  int*)  practice, 
w^ill  more  or  less  affect  the  exercise  of  this  right,  but  cannot  impair 
the  right  itself.  That  remains  undiminished,  and  when  the  sovereign 
authority  shall  choose  to  bring  it  into  operation,  the  judicial  depart- 
ment must  give  effect  to  its  wilL  But  until  that  will  shall  be  ex- 
pressed, no  power  of  condemnation  c€ui  exist  in  the  court 
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The  questions  to  be  decided  by  the  court,  are :  — 

1st  May  enemy's  property,  found  on  land  at  the  commencement 
of  hostilities,  be  seized  and  condemned  as  a  necessary  consequence 
of  the  declaration  of  war? 

3d.  Is  there  any  legislative  act  which  authorizes  such  seizure  and 
condemnation  ? 

/     Since,  in  this  country,  from  the  structure  of  our  government,  pro- 

/  ceedings  to  condemn  the  property  of  an  enemy  found  within  our 

\  territory  at  the  declaration  of  war,  can  be  sustained  only  upon  the 

\principle  that  they  are  instituted  in  execution  of  some  existing  law, 

.'  we  are  led  to  ask  — 

\      Is  the  declaration  of  war  such  a  law?    Does  that  declaration,  by 

jits  own  operation,  so  vest  the  property  of  the  enemy  in  the  govem- 

'ment,  as  to  support  proceedings  for  its  seizure  and  confiscation,  or 

does  it  vest  only  a  right,  the  assertion  of  which  depends  on  the  will 

of  the  sovereign  power  ? 

The  universal  practice  of  forbearing  to  seize  and  confiscate  debts 

and  credits,  the  principle  universally  received,  that  the  right  to  them 

revives  on  the  restoration  of  peace,  would  seem  to  prove  that  war  is 

,-   not  an  absolute  confiscation  of  this  property,  but  simply  confers  the 

right  of  confiscation. 

Between  debts  contracted  under  the  faith  of  laws,  and  property 
acquired  in  the  course  of  trade,  on  the  faith  of  the  same  laws,  reason 
draws  no  distinction ;  and,  although,  in  practice,  vessels  with  theijr 
cargoes,  found  in  port  at  tiie  declaration  of  war  may  have  been 
seized,  it  is  not  believed  that  modern  usage  would  sanction 
[  •  124  ]  the  seizure  of  the  goods  of  an  enemy  on  land,  which  *  were 
acquired  in  peace,  in  the  course  of  trade.  Such  a  proceeding 
is  rare,  and  would  be  deemed  a  harsh  exercise  of  the  rights  of  war. 
But  although  the  practice  in  this  respect  may  not  be  uniform,  that 
circumstance  does  not  essentially  affect  the  question.  The  inquiry 
is,  whether  such  property  vests  in  the  sovereign  by  the  mere  declara* 
tion  of  war,  or  remains  subject  to  a  right  of  confiscation,  the  exercise 
of  which  depends  on  the  national  will;  and  the  rule  which  applies  to 
one  case,  so  far  as  respects  the  operation  of  a  declaration  of  war  on 
the  thing  itself,  must  apply  to  all  others  over  which  war  gives  an 
equal  right.  The  right  of  the  sovereign  to  confiscate  debts  being 
precisely  the  same  with  the  right  to  confiscate  other  property  found 
in  the  coimtry,  the  operation  of  a  declaration  of  war  on  debts  and  on 
other  property  found  within  the  country  must  be  the  same.  What, 
then,  is  this  operation  ? 

Even  Bynkershoek,  who  maintains  the  broad  principle,  that  in  war 
every  thing  done  against  an  enemy  is  lawful ;  that  he  may  be  destroyed, 
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though  unarmed  and  defenceless ;  that  fraud,  or  even  poison,  may  be 
employed  against  him ;  that  a  most  unlimited  right  is  acquired  to  his 
person  and  property ;  admits  that  war  does  not  transfer  to  the  sove- 
reign a  debt  due  to  hb  enemy ;  and,  therefore,  if  payment  of  such 
debt  be  not  exacted,  peace  revives  the  former  right  of  the  creditor ; 
^  because,"  he  says,  "  the  occupation  which  is  had  by  war  consists 
mOTe  in  fact  than  in  law."  He  adds  to  his  observations  on  this  sub- 
ject, "  let  it  not,  however,  be  supposed  that  it  is  only  true  of^actions, 
that  they  are  not  condemned  ipso  jurCy  for  other  things  als6  belong- 
ii^  to  the  enemy  may  be  concealed  and  escape  condemnation." 

Vattel  says,  that "  the  sovereign  can  neither  detain  the  persons  nor 
ibe  property  of  those  subjects  of  the  enemy  who  are  within  his  do- 
nuoions  at  the  time  of  the  declaration." 

It  is  true  that  this  rule  is,  in  terms,  applied  by  Vattel  to  the  pro- 
perty of  those  only  who  are  personally  within  the  territory  at  the 
eommencement  of  hostilities;  but  it  applies  equally  to  things  in 
action  and  to  things  in  possession ;  and  if  war  did,  of  itself,  without 
any  further  exercise  of  the  sovereign  will,  vest  the  property 
of  the  •  enemy  in  the  sovereign,  his  presence  could  not  ex-  [  *  125  ] 
empt  it  from  this  operation  of  war.  Nor  can  a  reason  be 
perceived  for  maintaining  that  the  public  faith  is  more  entirely 
pledged  for  the  security  of  property  trusted  in  the  territory  of  the 
nation  in  time  of  peace,  if  it  be  accompanied  by  its  owner,  than  if  it 
be  confided  to  the  care  of  others. 

Chitty,  after  stating  the  general  right  of  seizure,  says :     "  But,  in 
strict  justice,  that  right  can  take  effect  only  on  those  possessions  of  -" 
a  belligerent  which  have  come  to  the  hands  of  his  adversary  after  the 
declaration  of  hostilities." 

The  modem  rule,  then,  would  seem  to  be,  that  tangible  property 
belonging  to  an  enemy,  and  found  in  the  country  at  the  commence- 
ment of  war,  ought  not  to  be  immediately  confiscated ;  and  in  almost   . 
every  commercial  treaty  an  article  is  inserted  stipulating  for  the  right 
to  withdraw  such  property. 

This  rule  appears  to  be  totally  incompatible  with  the  idea,  that  war 
does  of  itself  vest  the  property  in  the  belligerent  government.  It  may 
be  considered  as  the  opinion  of  all  who  have  written  on  the  jus  belliy 
that  war  gives  the  right  to  confiscate,  but  does  not  itself  confiscate  the  1 
property  of  the  enemy ;  and  their  rules  go  to  the  exercise  of  this  right.  1 

The  Ck>nstitution  of  the  United  States  was  framed  at  a  time  wheni 
this  rule,  introduced  by  commerce  in  favor  of  moderation  and  hu^ 
manity,  was  received  throughout  the  civilized  world.  In  expounding 
that  constitution,  a  construction  ought  not  lightly  to  be  admitted, 
which  would  give  to  a  declaration  of  war  cm  effect  in  this  country  it  , 

VOL.    III.  5 


Digitized  by 


Google 


50  SUPREME  COURT  OF  THE  UNITED  STATES. 

Brown  v.  United  States.    8  C. 

does  not  possess  elsewhere,  and  which  would  fetter  that  exercise  of 
entire  discretion  respecting  enemy  property,  which  may  enable  the 
government  to  apply  to  the  enemy  the  rule  that  he  applies  to  us. 

If  we  look  to  the  constitution  itself,  we  find  this  general  reasoning 
much  strengthened  by  the  words  of  that  instrument. 
[  •  126  ]  That  the  declaration  of  war  has  only  the  efiect  of  *  plac- 
ing the  two  nations  in  a  state  of  hostility,  of  producing 
a  state  of  war,  of  giving  those  rights  which  war  confers ;  but  not  of 
operating,  by  its  own  force,  any  of  those  results,  such  as  a  transfer 
of  property,  which  are  usually  produced  by  ulterior  measures  of  go- 
vernment, is  fairly  deducible  from  the  enumeration  of  powers,  which 
accompanies  that  of  declaring  war.  "  Congress  shall  have  power" — 
"  to  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules 
concerning  captures  on  land  and  water." 

It  would  be  restraining  this  clause  within  narrower  limits  than  the 
words  themselves  import,  to  say  that  the  power  to  make  rules  con- 
cerning captures  on  land  and  water,  is  to  be  confined  to  captures 
which  are  exterritorial  If  it  extends  to  rules  respecting  enemy  jwo- 
perty  found  within  the  territory,  then  we  perceive  an  express  grant  to 
congress  of  the  power  in  question  as  an  independent  substantive 
power,  not  included  in  that  of  declaring  war. 

The  acts  of  congress  furnish  many  instances  of  an  opinion  that 
the  declaration  of  war  does  not,  of  itself,  authorize  proceedings 
against  the  persons  or  property  of  the  enemy  found,  at  the  time, 
within  the  territory. 

War  gives  an  equal  right  over  persons  and  pi^perty ;  and  if  its 
declaration  is  not  considered  as  prescribing  a  law  respecting  the  per- 
son of  an  enemy  found  in  our  country,  neither  does  it  prescribe  a 
law  for  his  property.  The  act  concerning  alien  enemies,^  which  con- 
fers on  the  President  very  great  discretionary  powers  respecting  their 
persons,  aflfords  a  strong  implication  that  he  did  not  possess  those 
powers  by  virtue  of  the  declaration  of  war. 

The  "  act  for  the  safe  keeping  and  accommodation  of  prisoners 
of  war,"2  is  of  the  same  character. 

The  act  prohibiting  trade  with  the  enemy ,^  contains  this  clause  :  — 

"  And  be  it  further  enacted,  that  the  President  of  the  United  States 
be,  and  he  is  hereby  authorized  to  give,  at  any  time  within 
[  •  127  ]  six  months  after  the  passage  *  of  this  act,  passports  for 
the  safe  transportation  of  any  ship  or  other  property  belong- 
ing to  British  subjects,  and  which  is  now  within  the  limits  of  the 
United  States." 

>  1  Stats,  at  Large,  577.        9  2  Stats,  at  Large,  777.       3  2  Stats,  at  I^arge,  778. 
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The  phraseology  of  this  law  shows  that  the  property  of  a  British 
Bubject  was  not  considered  by  the  legislature  as  being  vested  in  the 
United  States  by  the  declaration  of  war ;  and  the  authority  which 
the  act  confers  on  the  President,  is  manifestly  considered  as  one 
which  he  did  not  previously  possess. 

The  proposition  that  a  declaration  of  war  does  not,  in  itself,  enact 
a  confiscation  of  the  property  of  the  enemy  within  the  territory  of  the 
belligerent,  is  believed  to  be  entirely  firee  from  doubt  Is  there,  in  the 
act  of  congress,  by  which  war  is  declared  against  Great  Britain,  any 
expression  which  would  indicate  such  an  intention  ? 

That  act,  after  placing  the  two  nations  in  a  state  of  war,  authorizes 
the  President  of  the  United  States  to  use  the  whole  land  and  naval 
fwpce  of  the  United  States  to  carry  the  war  into  effect,  and  "  to  issue 
to  private  armed  vessels  of  the  United  States,  commissions  or  letters 
of  marque  and  general  reprisal  against  the  vessels,  goods,  and  ejOfects 
of  the  government  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, and  the  subjects  thereof." 

That  reprisals  may  be  made  on  enemy  property  found  within  the 
United  States  at  the  declaration  of  war,  if  such  be  the  will  of  the 
nation,  has  been  adnndtted;  but  it  is  not  admitted  that,  in  the  declara- 
tion of  war,  the  nation  has  expressed  its  will  to  that  eJSect. 

It  cannot  be  necessary  to  employ  argument  in  showing  that  when 
the  attorney  for  the  United  States  institutes  proceedings  at  law  for  the 
confiscation  of  enemy  property  found  on  land,  or  floating  in  one  of  our 
creeks,  in  the  care  and  custody  of  one  of  our  citizens,  he  is  not  acting 
nnder  the  authority  of  letters  of  marque  and  reprisal,  still  less  under 
the  authority  of  such  letters  issued  to  a  private  armed  vessel 

•  The  "  act  concerning  letters  of  marque,  prizes,  and  prize  [  •  128  ] 
goods,"  certainly  contains  nothing  to  authorize  this  seizure. 

There  being  no  other  act  of  congress  which  bears  upon  the  subject,  it 
is  considered  as  proved  that  the  legislature  has  not  confiscated  enemy 
property  which  was  within  the  United  States  at  the  declaration  of 
war,  and  that  this  sentence  of  condemnation  cannot  be  sustained. 

One  view,  however,  has  been  taken  of  this  subject,  which  deserves 
to  be  further  considered 

It  is  urged  that,  in  executing  the  laws  of  war,  the  executive  may 
seize  and  the  courts  condemn  all  property  which,  according  to  the 
modem  law  of  nations,  is  subject  to  confiscation,  although  it  might 
require  an  act  of  the  legislature  to  justify  the  condemnation  of  that  pro- 
perty which,  according  to  modern  usage,  ought  not  to  be  confiscated. 

This  argument  must  assume  for  its  basis  the  position  that  modern 
ussLge  constitutes  a  rule  which  acts  directly  upon  the  thing  itself  by 
its  own  force,  and  not  through  t|)e  sovereign  power.     This  position 
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is  not  allowed.  This  usage  is  a  gaide  which  the  sovereign  follows  or 
abandons,  at  his  will.  The  rule,  like  other  precepts  of  morality,  of 
humanity,  and  even  of  wisdom,  is  addressed  to  the  judgment  of  the 
sovereign ;  and  although  it  cannot  be  disregarded  by  him  without 
obloquy,  yet  it  may  be  disregarded. 

The  rule  is,  in  its  nature,  flexible.  It  is  subject  to  infinite  modifi- 
cation. It  is  not  an  immutable  rule  of  law,  but  depends  on  politica* 
considerations  which  may  continually  vary. 

Commercial  nations,  in  the  situation  of  the  United  States,  have. 
^    always  a  considerable  quantity  bf  property  in  the  possession  of  their 
neighbors.     When  war  breaks  out,  the  question,  what  shall  be  done 
with  enemy  property  in  our  country,  is  a  question  rather  of  policy 
than  of  law.     The  rule  which  we  apply  to  the  property  of  our 
[  •  129  ]  enemy,  will  be  applied  by  him  to  the  property  of  *  our  citizens. 
Like  all  other  questions  of  policy,  it  is  proper  for  the  con- 
sideration of  a  department  which  can  modify  it  at  will ;  not  for  the 
consideration  of  a  department  which  can  pursue  only  the  law  as  it  is 
written.     It  is  proper  for  the  consideration  of  the  legislature,  not  of 
the  executive  or  judiciary. 

It  appears  to  the  court,  that  the  power  of  confiscating  enemy  pro- 
perty is  in  the  legislature,  and  that  the  legislature  has  not  yet  declar- 
ed its  will  to  confiscate  property  which  was  within  our  territory  at 
the  declaration  of  war.  The  court  is  therefore  of  opinion  that  there 
is  error  in  the  sentence  of  condemnation  pronounced  in  the  circuit 
court  in  this  case,  and  doth  direct  that  the  same  be  reversed  and  an- 
nulled, and  that  the  sentence  of  the  district  court  be  aflSrmed. 

Story,  J.  In  this  case,  I  have  the  misfortune  to  differ  in  opinion 
firom  my  brethren ;  and  as  the  grounds  of  the  decree  were  fully  stated 
in  an  opinion  delivered  in  the  court  below,  I  shall  make  no  apology 
for  reading  it  in  this  place. 

"  This  is  a  prize  allegation  filed  by  the  district  attorney,  in  behalf 
of  the  United  States,  and  of  John  Delano,  against  550  tons  of  pine 
timber,  part  of  the  cargo  of  the  American  ship  Emulous,  which  was 
seized  as  enemies'  property,  about  the  5th  day  of  April,  1813,  after 
the  same  had  been  discharged  from  said  ship,  and  while  afloat  in  a 
creek  or  dock  at  New  Bedford,  where  the  tide  ebbs  and  flows." 

From  the  evidence  in  this  gase,  it  appears  that  the  ship  Emulous 
is  owned  by  the  said  John  Delano,  John  Johnson,  Levi  Jenny,  and 
Joshua  Delano,  of  New  Bedford,  and  citizens  of  the  United  States. 
On  the  3d  day  of  February,  1812,  the  owners,  by  their  agents,  enter- 
ed into  a  charter-party  with  Elijah  Brown,  as  agent  of  Messrs.  Chris- 
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topher  Idle,  Brother  and  Co.,  and  James  Brown,  of  London,  mer* 
chants,  for  said  ship,  to  proceed  from  the  port  of  Charleston,  South 
Carolina,  (where  the  ship  then  lay,)  to  Savannah,  in  Georgia,  and 
there  take  on  board  a  cargo  of  timb^  and  staves,  at  a 
certain  *  freight  stipulated  in  the  charter-party,  and  proceed  [  *  130  ] 
with  the  same  to  Plymouth,  in  England,  **  for  orders  to  un- 
load there  or  at  any  other  of  his  majesty's  dock-yards  in  England." 
The  ship  accordingly  proceeded  to  Savannah,  took  on  board  the 
agreed  cargo,  and  was  there  stopped  by  the  embargo  laid  by  con- 
gress on  the  4th  of  April,  1812.  On  the  25th  of  the  same  April,  it 
was  agreed  between  Mr.  E.  Brown  and  the  master  of  the  ship,  that 
she  should  proceed  with  the  cargo  to,  and  lay  at  New  Bedford,  with- 
out prejudice  to  the  charter-party.  The  ship  accordingly  proceeded 
for  New  Bedford,  and  arrived  there  in  the  latter  part  of  May,  1812,  • 
where,  it  seems,  the  cargo  was  finally,  but  the  particular  time  is  not 
stated,  unloaded  by  the  owners  of  the  ship,  the  staves  put  into  a 
warehouse,  €md  the  timber  into  a  salt-water  creek  or  dock,  where  it 
has  ever  since  remained,  water-borne,  under  the  custody  of  said  John 
Delano,  by  whom  the  subsequent  seizure  was  made  for  his  own  be- 
nefit, and  the  benefit  of  the  United  States.  On  the  7th  November, 
1812,  Mr.  Elijah  Brown,  as  agent  for  the  British  owners,  (one  of 
whom,  James  Brown,  is  his  brother,)  sold  the  whole  cargo  to  the  pre- 
sent claiimant,  Mr.  Armitz  Brown  (who  it  should  seem  is  also  his 
brother)  for  $2,433.67,  payable  in  nine  months,  for  which  the  claim* 
ant  gave  his  note  accordingly.  The  master  of  the  ship,  Capt  Allen, 
swears  that,  at  the  time  of  entering  into  the  charter-party,  Mr.  Elijah 
Brown  stated  to  him  that  the  British  owners  had  contracted  with  the 
British  government  to  furnish  a  large  quantity  of  timber  to  be  deli- 
vered in  some  of  his  Majesty's  dock-yards. 

Besides  the  claim  of  Mr.  Brown,  there  is  a  claim  interposed  by  the 
owners  of  the  ship  Emulous,  praying  for  an  allowance  to  them  of 
their  expenses  and  charges  in  the  premises. 

A  preliminary  exception  has  been  taken  to  the  libel  for  a  supposed 
incongruity  in  blending  the  rights  of  the  United  States  and  of  the 
informer  in  the  manner  of  a  qui  tarn  action  at  the  conmion  law. 

I  do  not  think  this  exception  is  entitled  to  much  consideration.  It 
is,  at  most,  but  an  irregularity  which  cannot  affect  the  nature  of  the 
proceedings,  or  oust  the  jurisdiction  6f  the  court  K  the 
informer  cannot  legally  *  take  any  interest,  the  United  States  [  *  131  ] 
have  still  a  right,  if  their  titie  is  otherwise  well  founded, 
to  claim  a  condemnation.  Nor  would  a  proceeding  of  this  nature 
be  deemed  a  fatalirregularity  in  courts  having  jurisdiction  of  seizures, 
whose  proceedings  are  governed  by  much  more  rigid  rules  than  those 
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of  the  admiralty.  It  is  a  principle  cleariy  settled  at  the  common 
law,  that  any  person  might  seize  uncostom^  goods  to  the  use  of  him- 
self and  the  king,  and  thereupon  inform  of  the  seizure  ;  and  if,  in  the 
exchequer,  the  informer  be  not  entitled  to  any  part,  the  whole  shall, 
on  such  information,  be  adjudged  to  the  king.  For  this  doctrine  we 
h^ve  the  authority  of  Lord  Hale.  Harg.  Law  Tracts,  227.  And 
the  solemn  judgment  of  the  court,  in  Roe  v.  Roe,  Hardr.  185,  and 
Maiden  v,  Bartlett,  Parker,  105.  The  same  rule  most  undoubtedly 
exists  in  the  prize  court,  and,  as  I  apprehend,  applies  with  greater 
lii'^itude.  All  property  captured  belongs  originally  to  the  crown ;  and 
individuals  can  acquire  a  title  thereto  in  no  other  manner  than  by 
grant  from  the  crown.  The  Elsebe,  5  Rob.  173 ;  11  East,  619  ;  The 
Maria  Franqoise,  6  Rob.  282.  This,  however,  does  not  preclude  the 
.right  to  seize;  on  the  contrary,  it  is  an  indisputable  principle  in  the 
English  prize  courts,  that  a  subject  may  seize  hostile  property  for  the 
use  of  the  crown,  wherever  it  is  found ;  and  it  rests  in  the  discretion 
of  the  crown,  whether  it  will  or  will  not  ratify  and  consummate  the 
seizure  by  proceeding  to  condemnation.  But  to  the  prize  court  it  is 
a  matter  of  pure  indiiflference  whether  the  seizure  proceeded  ori- 
ginally from  the  crown,  or  has  been  adopted  by  it ;  and  whether  the 
crown  would  take  jure  coronce,  by  its  transcendant  prerogative,  or 
jure  admiralitatisj  as  a  flower  annexed  by  its  grant  to  the  oflice  of 
lord  high  admiral.  The  cases  of  captures  by  non-commbsioned  ves- 
sels, by  commanders  on  foreign  stations,  anterior  to  war,  by  private 
individuals  in  port,  or  on  the  coasts,  and  by  naval  commanders  on 
shore,  on  unauthorized  expeditions,  are  all  very  strong  illustrations  of 
the  principle.  The  Aquila,  1  Rob.  37 ;  The  Twee  Gresuster,  2^b. 
284,  note;  The  Rebeckah,  1  Rob.  227 ;  The  Geriruyda,  2  Rob.  211 ; 
The  Melomane,  5  Rob.  41 ;  The  Chariotte,  5  Rob.  282 ;  The  Rich- 
mond, 6  Rob.  325 ;  Thorshaven,  1  Edw.  102 ;  Hale,  in  Harg.  Law 
Tracts,  c.  28,  p.  245.  And  in  cases  where  private  captors  seek  con- 
demnation to  themselves,  it  is  the  settled  course  of  the 
[  •  132  ]  court,  on  failure  of  their  title,  to  decree  *  condemnation  to 
the  crown  or  the  admiralty,  as  the  circumstances  require. 
The  Walsingham  Packet,  2  Rob.  77;  The  Etrusco,4  Rob.  262,  note, 
and  the  cases  cited  supra.  Nor  can  I  consider  these  principles  of 
the  British  courts  a  departure  from  the  law  of  nations.  The  author- 
ity of  PufFendorf  and  Vattel  are  introduced  to  show  that  private  sub- 
jects are  not  at  liberty  to  seize  the  property  of  enemies  without  the 
commission  of  the  sovereign,  and  if  they  do  they  are  considered  as 
pirates.  But  when  attentively  considered,  it  strikes  me  that,  taking 
the  full  scope  of  these  authors,  they  will  not  be  found  to  support  so 
broad  a  position.    Puffi  B.  8,  c.  6,  s.  21 ;  Vattel,  B.  3,  c  15,  s.  223, 
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224,  225,  226,  227.  Vattel  himself  admits,  (s.  234,)  that  the  de- 
claration of  war,  which  enjoins  the  subjects  at  large  to  attack  the 
enemy's  subjects,  implies  a  general  order ;  and  that  to  commit  hostili- 
ties on  our  enemy  without  an  or^er  from  our  sovereign  after  the  war, 
is  not  a  violation  so  much  of  the  law  of  nations  as  of  the  public  law 
applicable  to  the  sovereignty  of  our  own  nation,  (s.  225.)  And 
he  explicitly  states,  (s.  226,)  that,  by  the  law  of  nations,  when 
once  two  nations  are  engaged  in  war,  all  the  subjects  of  the  one  may 
commit  hostilities  against  those  of  the  other,  and  do  them  all  the 
mischief  authorized  by  the  state  of  war.  All  that  he  contends  for  is, 
that  though,  by  the  declaration,  aU  the  subjects  in  general  are  ordered 
to  attack  the  enemy,  yet  that  by  custom  this  is  usually  restrained  to 
persons  acting  under  commission ;  and  that  the  general  order  does . 
not  invite  the  subjects  to  undertake  any  ofiensive  expedition  without 
a  conmiission  or  particular  order,  (s.  227) ;  and  that  if  they  do, 
they  are  not  usually  treated  by  the  enemy  in  a  manner  as  favorable 
as  other  prisoners  of  war,  (s.  226.)  And  Vattel  (s.  227)  expUcitiy 
declares  that  the  declaration  of  war  "  authorizes,  indeed,  and  even 
obliges  every  subject,  of  whatever  rank,  to  secure  the  persons  and 
things  belonging  to  the  enemy,  when  they  fall  into  his  hands."  And 
he  then  goes  on  to  state  cases  in  which  the  authority  of  the  sovereign 
may  be  presumed,  (s.  228.)  The  whole  doctrine  of  Vattel,  fairly 
considered,  amounts  to  no  more  than  this,  that  the  subject  is  not  re- 
quired, by  the  mere  declaration  of  war,  to  originate  predatory  expe- 
ditions against  the  enemy ;  that  he  is  not  authorized  to  wage  war 
contrary  to  the  will  of  his  own  sovereign ;  and  that,  though  the  ordi- 
nary declaration  of  war  imports  a  general  authority  to  at- 
tack the  enemy  *  and  his  property,  yet  custom  has  so  f ar  [  *  133  ] 
restrained  its  meaning,  that  it  is  in  general  confined  to  per- 
sons acting  under  the  particular  or  constructive  commission  of  the 
sovereign.  If,  therefore,  the  subject  do  undertake  a  predatory  expe- 
dition, it  is  an  infringement  of  the  public  law  of  his  own  country,  whose 
sovereignty  he  thus  invades,  but  it  is  not  a  violation  of  the  law  of  na- 
tions of  which  the  enemy  has  a  right  to  complain.  But  if  the  pro- 
perty of  the  enemy  fall  into  the  hands  of  a  subject,  he  is  bound  to 
secure  it. 

For  every  purpose  applicable  to  the  present  case,  it  does  not  seem 
necesBCury  to  controvert  these  positions ;  and,  whatever  may  be  the 
correctness  of  the  others,  I  am  perfectly  satisfied  that  the  position  is 
well  founded,  that  no  subject  can  legally  commit  hostilities,  or  cap- 
ture property  of  an  enemy,  when,  either  expressly  or  constructively, 
the  sovereign  has  prohibited  it  But  suppose  he  does,  I  would  ask 
if  the  sovereign  may  not  ratify  his  proceedings ;  and  thus,  by  a  retro- 
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active  operation,  give  validity  to  them  ?  Of  this  there  seems  to  me 
no  legal  doubt  The  subject  seizes  at  his  peril,  and  the  sovereign 
decides,  in  the  last  resort,  -wdiether  he  will  approve  or  disapprove  of 
the  act  Thorshaven,  1  Edw.  102.  *  The  autiiority  of  Puffendorf  is 
still  less  in  favor  of  the  position  of  the  claimant's  counsel.  In  the 
section  cited,  (book  8,  c.  6,  s.  21,)  Puffendorf  considers  the  question 
to  whom  property  captured  in  war  belongs ;  a  question  also  examined 
by  Vattel,  in  the  229th  section  of  the  book  and  chapter  above  refer- 
red to.  In  the  course  of  that  discussion,  Puffendorf  observes  "  that 
it  may  be  very  justly  questioned,  whether  every  thing  taken  in  war, 
by  private  hostilities,  and  by  the  bravery  of  private  subjects  that 
have  no  commission  to  warrant  them,  belongeth  to  them  that  take 
it  For  this  is  also  a  part  of  the  war,  to  appoint  what  persons  are 
to  act  in  a  hostile  manner  against  the  enemy,  and  how  far :  and,  in 
consequence,  no  private  person  hath  power  to  make  devastations  in 
an  enemy's  country,  or  to  carry  off  spoil  or  plunder  without  permis- 
sion frooi  his  sovereign :  and  the  sovereign  is  to  decide  how  far  pri- 
vate men,  when  they  are  permitted,  are  to  use  that  liberty  of  plunder; 
and  whether  they  are  to  be  the  sole  proprietors  in  the  booty,  or  only 

to  share  a  part  of  it :  so  that  all  a  private  adventurer  in  war 
[  •  134  ]  can  pretend  to,  is  no  more  than  *  what  his  sovereign  will 

please  to  allow  him ;  for  to  be  a  soldier,  and  to  act  offen- 
sively, a  man  must  be  commissioned  by  public  authority." 

As  to  the  point  upon  which  Puffendorf  here  expresses  his  doubts, 
I  suppose  that  no  person,  at  this  day,  entertains  any  doubts.  It  is 
now  clear,  as  I  have  already  stated,  that  all  captures  in  war  enure  to 
the  sovereign,  and  can  become  private  property  only  by  his  grant 
But  is  there  any  thing  in  Puffendorf  to  authorize  the  doctrine,  that 
the  subject  so  seizing  property  of  the  enemy,  is  guilty  of  a  very 
enormous  crime  —  of  the  odious  crime  of  piracy  ?  And  is  there,  in 
this  language,  any  thing  to  show  that  the  sovereign  may  not  adopt 
the  acts  of  his  subjects,  in  such  a  case,  and  give  them  the  effect  of 
full  and  perfect  ratification  ?  It  has  not  been  pretended,  that  I  lecol- 
lect,  that  Grrotius  supports  the  position  contended  for.  To  me,  it 
seems  pretty  clear  that  Ms  opinions  lean  rather  the  other  way; 
namely,  to  support  the  indiscriminate  right  of  captors  to  all  property 
captured  by  them.  Grotius,  lib.  3,  c.  6,  ss.  2,  10, 12.  Bynkershoek 
has  not  discussed  the  question  in  direct  terms.  In  one  place  (Bynk* 
Pub.  Juris,  c.  3,)  he  says,  that  he  is  not  guilty  of  any  crime,  by  the 
laws  of  war,  who  invades  a  hostile  shore  in  hopes  of  getting  booty. 
It  is  true  that,  in  another  place,  (ibid.  c.  20,)  he  admits,  in  conformity 
to  his  doctrine  elsewhere,  (ibid.  c.  17,)  that  if  an  uncommissioned 
cruiser  should  sail  for  the  purpose  of  making  hostile  captures,  she 
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might  be  dealt  with  as  a  pirate,  if  she  made  any  captures  except  in 
self-defence.  But  this  he  expressly  grounds  upon  the  municipal 
edicts  of  his  own  country  in  relation  to  captui;ps  made  by  its  own 
subjects.  And  he  says,  every  declaration  of  war  not  only  permits 
but  expressly  orders  all  subjects  to  injure  the  enemy  by  every  possible 
means ;  not  only  to  avert  the  danger  of  capture,  but  to  capture  and 
strip  the  enemy  of  all  his  property.  And,  looking  to  the  general 
scope  of  his  observations,  (ibid.  c.  3,  4,  and  c.  16  and  17,)  I  think  it 
may,  not  unfairly,  be  argued  that,  independent  of  particular  edicts, 
ihe  subjects  of  hostile  nations  might  lawfully  seize  each  other's  pro- 
perty wherever  found  :  at  least,  he  states  nothing  from  which  it  can 
be  inferred  that  the  sovereign  might  not  avail  himself  of  property 
captured  from  the  enemy  by  uncommissioned  subjects.  On 
•  the  whole,  I  hold  that  the  true  doctrine  of  the  law  of  [  *  135  ] 
nations,  found  in  foreign  jurists,  is,  that  private  citizens 
cannot  acquire  to  themselves  a  title  to  hostile  property,  unless  it  is 
seized  under  the  commission  of  their  sovereign ;  and  that,  if  they 
depredate  upon  the  enemy,  they  act  upon  their  peril,  and  may  be 
liable  to  punishment,  unless  their  acts  are  adopted  by  their  sovereign. 
That,  in  modern  times,  the  mere  declaration  of  war  is  not  supposed 
to  clothe  the  citizens  with  authority  to  capture  hostile  property,  but 
that  they  may  lawfully  seize  hostile  property  in  their  own  defence, 
and  are  bound  to  secure,  for  the  use  of  the  sovereign,  all  hostile  pro- 
perty which  falls  into  their  hands.  If  the  principles  of  British  prize 
law  go  further,  I  am  free  to  say  that  I  consider  them  as  the  law  of 
this  country. 

I  have  been  led  into  this  discussion  of  the  doctrine  of  foreign 
jurists,  further  than  I  originally  intended ;  because  the  practice  of 
this  court  in  prize  proceedings  must,  as  I  have  abready  intimated,  be 
governed  by  the  rules  of  admiralty  law  disclosed  in  English  reports, 
in  preference  to  the  mere  dicta  of  elementary  writers.  I  thought  it 
my  duty,  however,  to  notice  these  authorities,  because  they  seem 
generally  relied  on  by  the  claimant's  counsel.  In  my  judgment,  the 
libel  is  well  and  properly  brought ;  at  least  for  all  the  purposes  of 
justice  between  the  parties  before  the  court;  and  I  overrule  the 
exception  token  to  its  sufficiency. 

Having  dispiised  of  this  objection,  I  come  now  to  consider  the 
objection  made  by  the  United  States  against  the  sufficiency  of  the 
claim  of  Mr.  Brown;  and  I  am  entirely  satisfied  that  his  claim 
must  be  rejected.  It  is  a  well  known  rule  of  the  prize  court,  that 
the  onus  probandi  lies  on  the  claimant ;  he  must  make  out  a  good 
and  sufficient  title  before  he  can  call  upon  the  captors  to  show  any 
ground  for  the  capture.     The  Walsingham  packet,  2  Hob.  77.     If, 
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therefore,  the  claimant  make  no  title,  or  trace  it  only  by  illegal  trans- 
actions, his  claim  must  be  rejected,  and  the  court  left  to  dispose  of  the 
cause,  as  the  other  parties  may  establish  their  rights.  In  the  present 
case,  Mr.  Brown  claims  a  title  by  virtue  of  a  contract  and  sale  made 
by  alien  enemies  since  the  war :  I  say  by  alien  enemies ;  for  it  is  of 
no  importance  what  the  character  of  the  agent  is;  the 
[  •  136  ]  transaction  *  must  have  the  same  legal  construction  as 
though  made  by  the  aliens  themselves.  Now  admitting 
that  this  sale  was  not  colorable,  but  bond  fide,  which,  however,  I  am 
not,  at  present,  disposed  to  believe,  still,  it  was  a  contract  made  with 
enemies,  pending  a  known  war ;  and  therefore  invalid.  No  principle 
of  national  or  municipal  law  is  better  settled,  than  that  all  contracts 
with  an  enemy,  made  during  war,  are  utterly  void.  This  principle 
has  grown  hoary  under  the  reverend  respect  of  centuries ;  (19  Edw. 
4,  6,  cited  Theol.  Dig.  Ub.  1,  c  6,  s.  21.  Ex  parte  Bonsmaker,  13 
Ves.  jun.  71 ;  Briston  v.  Towers,  6  T.  R.  45 ;)  and  cannot  now  be 
shaken  without  uprooting  the  very  *  foundations  of  national  law. 
Bynk.  QusBst.  Pub.  Juris,  c  3. 

I,  therefore,  altogether  reject  the  claim  interposed  by  Mr.  Brown. 
What,  then,  is  to  be  done  with  the  property  ?  It  is  contended,  on 
the  part  of  the  United  States,  that  it  ought  to  be  condemned  to  the 
United  States,  with  a  recompense,  in  the  nature  of  salvage,  to  be 
awarded  to  Mr.  Delano.  On  the  part  of  the  claimant's  counsel, 
(who,  under  the  circumstances,  must  be  considered  as  arguing  as 
amicus  curue  to  inform  the  conscience  of  the  court,)  it  is  contended, 
1st.  That  this  court,  as  a  court  of  prize,  has  no  proper  jurisdiction 
over  the  cause.  2d.  That  if  it  have  jurisdiction,  it  cannot  award 
condemnation  to  the  United  States,  for  several  reasons.  1st.  Be- 
cause, by  the  law  of  nations,  as  now  understood,  no  government  can 
lawfully  confiscate  the  debts,  or  visible  property  of  alien  enemies, 
which  have  been  contracted  or  come  into  the  country  during  peace. 
2d.  Because,  if  the  law  of  nations  does  not,  the  common  law  does 
afford  such  immunity  from  confiscation  to  property  situated  like  the 
present.  3d.  Because,  if  the  right  to  confiscate  exist,  it  can  be  exer- 
cised only  by  a  positive  act  of  congress,  who  have  not  yet  legislated 
to  this  extent  4th.  Because,  if  the  last  position  be  not  fully  accu- 
rate, yet,  at  all  events,  this  process,  being  a  high  prerogative  power, 
ought  not  to  be  exercised,  except  by  express  instructions  from  the 
President,  which  are  not  shown  in  this  case. 

Some  of  these  questions  are  of  vast  importance  and  most  exten- 
sive operation ;  and  I  am  exceedingly  obliged  to  the  gentle- 
[  •  137  ]  men  who  have  argued  them  with  so  *  much  ability  and 
learning,  for  the  light  which  they  have  thrown  upon  a  path 
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»o  intricate  and  obscure.  I  have  given  these  questions  as  much  con- 
sideration as  the  state  of  my  health  and  the  brevity  of  time  would 
allow ;  and  I  shall  now  give  them  a  distinct  and  separate  discussion, 
that  I  may  at  lejtst  disclose  the  sources  of  my  errors,  if  any,  and 
enable  those  who  unite  higher  powers  of  di8cemn\ent  with  more 
extensive  knowledge,  to  give  a  more  exact  and  just  opinion. 

And  first     As  to  the  jurisdiction  of  this  court  in  matters  of  prize. 

This  depends  partly  on  the  Prize  Act  of  26th  June,  1812,  c.  107, 
8.  6,*  and  partly  on  the  true  extent  and  meaning  of  the  admiralty  and 
maritime  jurisdiction  conferred  on  the  courts  of  the  United  States. 
The  act  of  26th  June,  1812,  c  107,  provides  that  in  all  cases  of  cap- 
tured vessels,  goods,  and  effects  which  shall  be  brought  within  the 
jurisdiction  of  the  United  States,  the  district  court  shall  have  exclu- 
sive original  cognizance  thereof,  as  in  civil  causes  of  admiralty  and 
maritime  jurisdiction.  The  act  of  18th  June,  1812,  c.  102,  declaring 
-war,  authorizes  the  President  to  issue  letters  of  marque  and  reprisal 
to  private  armed  ships  against  the  vessels,  goods,  and  effects  of  the 
British  government  and  its  subjects ;  and  to  use  the  whole  land  and 
naval  force  of  the  United  States  to  carry  the  war  into  effect  In 
neither  of  these  acts  is  there  any  limitation  as  to  the  places  where  cap- 
tures may  be  made  on  the  land  or  on  the  seas ;  and,  of  course,  it  would 
seem  that  the  right  of  the  courts  to  adjudicate  respecting  captures 
would  be  coextensive  with  such  captures,  wherever  made,  unless  the 
jurisdiction  conferred  is  manifestiy  confined  by  the  former  act  to 
captures  made  by  private  armed  vessels.  It  is  not,  however,  neces- 
sary closely  to  sift  this  point,  as  it  may  now  be  considered  as  settled 
law,  that  the  courts  of  the  United  States,  under  the  Judicial  Act  of 
30th  September,  1789,  c  20,*  have,  by  the  delegation  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction,  at  least  as  full  jurisdiction  of 
all  causes  of  prize  as  the  admiralty  in  England.  Glass  et  al.  v.  The 
sloop  Betsey,  etal;  S  Dall.  6;  Talbot  v.  Janson,  3  Dall.  133;  Pen- 
hallow  et  oL  V.  Doane's  administrators ;  3  Dall.  54,  Jennings 
V.  Carson,  4  Cranch,  2.  Over  what  captures,  *  then,  has  the  [  *  138  ] 
admiralty  jurisdiction  as  a  prize  court  ?  This  is  a  question 
of  considerable  intricacy,  and  has  not  as  yet,  to  my  knowledge,  been 
fully  settied.  It  has  been  doubted  \^hether  the  admiralty  has  an  in- 
herent jurisdiction  of  prize,  or  obtains  it  by  virtue  of  the  commission 
usually  issued  on  the  breaking  out  of  war.  That  the  exercise  of  the 
jurisdiction  is  of  very  high  antiquity  and  beyond  the  time  of  memory, 
seems  to  be  incontestable.  It  is  found  recognized  in  various  articles 
of  the  black  book  of  the  admiralty,  in  public  treaties  and  proclama- 

^  8  Stati.  at  Large,  761.  *  1  Stats,  at  Large,  78. 
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tions  of  a  very  early  date,  and  in  the  most  venerable  relics  of  ancient 
jurisprudence.  See  Bobb.  Coll.  Marit  Intro,  p.  6,  7 ;  lb.  Instructions, 
3  H.  8,  p.  10,  art.  18,  &c. ;  lb.  p.  12,  note  letter ;  Edw.  3,  A.  D.  1343 ; 
Treaty  Henry  7,  and  Charles  8,  A.  D.  1497 ;  Rob.  Coll.  Marit  p.  83 
and  p.  98,  art  8 ;  Rob.  Coll.  Mar.  p.  189,  note;  Houghton,  art  19,  20, 
&c.,  &X5.,  passim*  In  Lindo  v.  Rodney,  Doug.  613,  note,  Lord  Mans- 
field, in  discussing  the  subject,  admits  the  immemorial  antiquity  of 
the  prize  jurisdiction  of  the  admiralty ;  but  leaves  it  uncertain  whether 
it  was  coeval  with  the  instance  jurisdiction,  and  whether  it  is  consti- 
tuted by  special  commission,  or  only  called  into  exercise  thereby. 
After  the  doubts  of  so  eminent  a  judge,  it  would  not  become  me  to 
express  a  decided  opinion.  But  taking  the  fact  that,  in  the  earliest 
times,  the  jurisdiction  is  found  in  the  possession  of  the  admiralty,  in- 
dependent of  any  known  special  commission ;  that,  in  other  countries, 
and  especially  in  France,  upon  whose  ancient  prize  ordinances  the 
administration  of  prize  law  seems,  in  a  great  measure,  to  have  been 
modelled,  ( Vide  Ordin.  of  France,  A.  D.  1400,  Rob.  Coll.  Marit  p. 
75;  Ordin.  of  France,  A.  D.  1584;  lb.  p.  105 ;  Treaty  Henry  7,  and 
Charles  8 ;  lb.  p.  83,  and  Rob.  note,  lb.  105,)  the  jurisdiction  has  uni- 
formly belonged  to  the  admiralty ;  there  seems  very  strong  reason  to 
presume  that  it  always  constituted  an  ordinary  and  not  an  extraor- 
dinary branch  of  the  admiralty  powers ;  and  so  I  apprehend  it  was 
considered  by  the  supreme  court  of  the  United  States,  in  Glass  et  aL 
V.  The  Betsey,  3  Dall.  6. 

However  this  question  may  be,  as  to  the  right  of  the  admiralty  to 
take  cognizance  of  mere  captures  made  on  the  land,  exclusively  by 

land  forces,  as  to  which  I  give  no  opinion,  it  is  very  clear 
[  *  139  ]  that  its  jurisdiction  is  not  *  confined  to  mere  captures  at  sea. 

The  prize  jurisdiction  does  not  depend  upon  locality,  but 
upon  the  subject-matter.  The  words  of  the  prize  commission  contain 
authority  to  proceed  upon  all  and  all  manner  of  captures,  seizures, 
prizes,  and  reprisals  of  all  ships  and  goods  that  are  and  shall  be  taken. 
The  admiralty,  therefore,  not  only  takes  cognizance  of  all  captures 
made  at  sea^  in  creeks,  havens,  and  rivers,  but  also  of  all  captures 
made  on  land,  where  the  same  have  been  made  by  a  naval  force,  or 
by  cooperation  with  a  naval  force.  This  exercise  of  jurisdiction  is 
settled  by  the  most  solemn  adjudications.  Key  and  Hubbard  t?. 
Pearse,  cited  in  Le  Caux  v.  Eden,  Doug.  606 ;  Lindo  t?,  Rodney, 
Doug.  613,  note ;  The  capture  of  The  Cape  of  Good  Hope,  2  Rob. 
274  ;  The  Stella  del  Norte,  6  Rob.  349 ;  The  Island  of  Trinidad,  5 
Rob.  92;  Thorshaven,  1  Edw.  102;  The  capture  of  Chrinsurah,  1 
Deten.  179;  The  Rebeckah,  1  Rob.  227;  The  Gertruyda,  2  Rob. 
211 ;  The  Maria  Fran^oise,  6  Rob.  282. 
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Such,  then,  being  the  acknowledged  extent  of  the  prize  jurisdiction 
of  the  admiralty,  it  is,  at  least  in  as  ample  an  extent,  conferred  on  the 
courts  of  the  United  States.  For  the  determination,  therefore,  of  the 
case  before  the  conrt,  it  is  not  necessary  to  claim  a  more  ample  jmis- 
diction ;  for  the  captm«  or  seizure,  though  made  in  port,  was  made 
while  the  property  was  water-borne.  Had  it  been  landed  and  re- 
mained on  land,  it  would  have  deserved  consideration  whether  it 
could  have  been  proceeded  against  as  prize,  under  the  admiralty  juris- 
diction, or  whether,  if  liable  to  seizure  and  condemnation  in  our 
courts,  the  remedy  ought  not  to  have  been  pursued  by  a  process 
applicable  to  municipal  confiscations.  On  these  points  I  give  no 
opinion.  See  the  case  of  The  Oester  Eems,  cited  in  The  Two  Friends, 
1  Rob.  284,  note ;  Hale  de  Portubus  Maris,  &c.,  in  Harg.  Law  tracts, 
c  28,  p.  245,  &c     Parker's  Rep.  267. 

Having  disposed  of  the  question  as  to  the  jurisdiction  of  this  court, 
I  come  to  one  of  a  more  general  nature ;  namely.  Whether,  by  the 
modem  law  of  nations,  the  sovereign  has  a  right  to  confiscate  the 
debts  due  to  his  enemy,  or  the  goods  of  his  enemy  found  within  his 
territory  at  the  commencement  of  the  war.  I  might  spare  my- 
self the  consideration  of  the  question  as  to  debts ;  but  as  it  *has  [  *140  ] 
been  ably  argued,  I  will  submit  some  views  respecting  it, 
because  they  will  illustrate  and  confirm  the  dodaine  applicable  to 
goods.  It  seems  conceded,  and  indeed  is  quite  too  clear  for  argu- 
ment, that,  in  former  times,  the  right  to  confiscate  debts  was  admit- 
ted as  a  doctrine  of  national  law.  It  had  the  countenance  of  the 
civil  law.  Dig.  lib.  41,  tit.  1 ;  id.  lib.  49,  tit  15;  of  Grrotius,  De  jure 
belli  et  pads,  lib.  3,  c.  2,  s.  2,  c.  6,  s.  2,  c  7,  s.  3  and  4,  c.  13,  s.  1,  2  ; 
of  Pufiendorf,  De  jure  Nat.  et  Nat  lib.  8,  c.  6,  s.  23 ;  and  lastly  of 
Bynkershoek ;  QusBst  Pub.  Juris,  lib.  1,  c  7 ;  who  is  himself  of  the 
highest  authority,  and  pronounces  his  opinion  in  the  most  explicit 
manner.  Down  to  the  year  1737,  it  may  be  considered  as  the  opin- 
ion of  jurists  that  the  right  was  unquestionable.  It  is,  then,  incum- 
bent on  those  who  assume  a  different  doctrine,  to  prove  that,  since 
that  period,  it  has,  by  the  general  consent  of  nations,  become  incorpo- 
rated into  the  code  of  public  law.  I  take  upon  me  to  say  that  no 
jurist  of  reputation  can  be  found  who  has  denied  the  right  of  confis- 
cation of  enemies  debts.  Vattel  has  been  supposed  to  be  the  most 
favorable  to  the  new  doctrine.  He  certainly  does  not  deny  the  right 
to  confiscate ;  and  if  he  may  be  thought  to  hesitate  in  admitting  it, 
nothing  more  can  be  gathered  from  it  than  that  he  considers  that,  in 
tiie  present  times,  a*  relaxation  of  the  rigor  of  the  law  has  been  in 
practice  among  the  sovereigns  of  Europe.  Vattel,  lib.  3,  c  5,  s.  77. 
Surely,  a  relaxation  of  the  law  in  practice  cannot  be  admitted  to  cda- 
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Btitute  an  abolition  in  principle,  when  the  principle  is  asserted,  as  late 
as  1737,  by  Bynkershoek,  and  the  relaxation  shown  by  Vattel  in  1775. 
In  another  place,  however,  Vattel,  speaking  on  the  subject  of  repri- 
sals, admits  the  right  to  seize  the  property  of  the  nation  or  its  subjects 
by  way  of  reprisal,  and  if  war  ensues,  to  confiscate  the  property  so 
seized.  The  only  exception  he  makes,  is  of  property  which  has  been 
deposited  in  the  hands  of  the  nation,  and  intrusted  to  the  public  feith ; 
as  is  the  case  of  property  in  the  public  funds.  Vattel,  lib.  2,  c  18,  s. 
342,  343,  344.  The  very  exception  evinces  pretty  strongly  the  opin- 
ion of  Vattel  as  to  thegeneral  rule.  Of  the  character  of  Vattel  as  a 
jurist,  I  shall  not  undertake  to  express  an  opinion.  That  he  has 
great  merit  is  conceded ;  though  a  learned  civilian,  Sir  James  Mac- 
intosh, informs  us  that  he  has  fallen  into  great  mistakes  in 
[  *  141  ]  important  "  practical  discussions  of  public  law."  *  Discourse 
on  the  law  of  nations,  p.  32,  note.  But  if  he  is  singly  to  be 
opposed  to  the  weight  of  Grotius  and  Puflfendorf,  and,  above  all, 
Bynkershoek,  it  will  be  difficult  for  him  to  sustain  so  unequal  a  con- 
test. I  have  been  pressed  with  the  opinion  of  a  very  distinguished 
writer  of  our  own  country  on  this  subject.  Camillus,  No.  18  to  23, 
on  the  British  treaty  of  1794.  I  admit,  in  the  fullest  manner,  the 
great  merit  of  the  argument  which  he  has  adduced  against  the  con- 
fiscation of  private  debts  due  to  enemy  subjects.  Looking  to  the 
measure  not  as  of  strict  right,  but  as  of  sound  policy  and  national 
honor,  I  have  no  hesitation  to  say  tKat  the  argument  is  unanswerable. 
He  pro^res  incontrovertibly  what  the  highest  interest  of  nations  dic- 
tates with  a  view  to  permanent  policy :  but  I  have  not  been  able  to 
perceive  the  proofs  by  which  he  overthrows  the  ancient  principle.  In 
respect  to  the  opinion  of  Grotius,  quoted  by  him  in  No.  20,  as  indi- 
cating a  doubt  by  Grotius  of  his  own  principles,  I  cannot  help  think- 
ing that  the  learned  writer  has  himself  fiedlen  into  a  mistake.  Grotius, 
in  the  place  referred  to,  lib.  3,  c.  20,  s.  16,  is  not  adverting  to  the  right 
of  confiscation,  but  merely  to  the  general  results  of  a  treaty  of  peace. 
He  says  (s.  15,)  that,  after  a  peace,  no  action  lies  for  damages  done  in 
the  war ;  but  (s.  16,)  that  debts  due  before  the  war  are  not,  by  the  mere 
operations  of  the  war,  released,  but  remain  suspended  during  the  war, 
and  the  right  to  recover  them  revives  iat  the  peace.  It  is  impossible 
to  doubt  the  meaning  of  Grotius,  when  the  preceding  and  succeeding 
sections  are  taken  in  connection.  Grotius,  therefore,  is  not  incon- 
sistent with  himself,  nor  is  "  Bynkershoek  more  inconsistent ; "  for  the 
latter  explicitly  avows  the  same  doctrine,  but  considers  it  inapplicable 
to  debts  confiscated  during  the  war ;  for  these  are  completely  extin- 
guished.    Bynk.  QusBsf.  Pub.  Juris,  c  7. 

It  is  supposed  by  the  same  learned  writer,  that  the  principle  of 
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confiscating  debts  had  been  abandoned  for  more  than  a  century. 
That  the  practice  was  intermitted,  is  certainly  no  very  clear  proof  of 
an  abandonment  of  the  principle.  Motives  of  policy  ahd  the  general  / 
interests  of  commerce  may  combine  to  induce  a  nation  not  to  enforce 
its  strict  rights,  but  it  ought  not  therefore  to  be  construed  to  release 
them.     It  may,  however,  be  well  doubted  if  the  practice  is  -••• 

quite  so  uniform  as  it  is  *  supposed.  The  case  of  the  Sile-  [  *  142  ] 
sia  loan,  which  exercised  the  highest  talents  of  the  English 
nation,  is  an  instance  to  the  contrary,  almost  within  half  a  century, 
(in  1752.)  In  the  very  elaborate  discussions  of  national  law  to  which 
that  case  gave  birth,  there  is  not  the  slightest  intimation  that  the  law 
of  nations  prohibited  a  sovereign  from  confiscating  debts  due  to  his 
enemies,  even  where  the  debts  were  due  firom  the  nation ;  though 
there  is  a  very  able  statement  of  its  injustice  in  that  particular  case : 
and  the  Eng^h  memorial  admits  that  when  sovereigns  or  States 
borrow  money  from  foreigners,  it  is  very  commonly  expressed  in  the 
contract,  that  it  should  not  be  seized  as  reprisals,  or  in  case  of  war. 
Now  it  strikes  me  that  this  very  circumstance  shows  in  a  strong  light 
the  general  opinion  as  to  the  ordinary  right  of  confiscation.  The 
stipulations  of  particular  treaties  of  the  United  States  have  been 
cited,  in  corroboration  of  their  general  doctrine,  by  the  claimant's 
counseL  These  treaties  certainly  show  the  opinion  of  the  govern- 
ment as  to  the  impolicy  of  enforcing  the  right  of  confiscation  against 
debts  and  actions.  See  treaty  with  Great  Britain,  1794,  art.  10; 
with  France  1778,  art  20;  vnth  Holland,  8.th  October,  1782,  art  18; 
with  Prussia,  11th  July,  1799,  art  23;  with  Morocco,  1787,  art  24. 
But  I  cannot  admit  ihera  to  be  evidence  for  the  purpose  for  which 
they  have  been  introduced.  It  may  be  argued  with  quite  as  much  if 
not  greater  force,  that  these  stipulations  imply  an  acknowledgment 
of  the  general  right  of  confiscation,  and  provide  for  a  liberal  relaxa- 
tion between  the  parties.  I  hold,  with  Bynkershoek,  (Quffist.  Pub. 
Jur.  c.  7,)  that  where  such  treaties  exist,  they  must  be  observed ; 
w^here  there  are  none,  the  general  right  prevails.  It  has  been  further 
supposed,  that  the  common  law  of  England  is  against  the  right  of 
confiscating  debts ;  and  the  declaration  of  Magna  Charta,  c.  30,  has 
been  cited  to  show  the  liberal  ^ews  of  the  British  constitution.  This 
declaration,  so  far  as  is  necessary  to  the  present  purpose,  is  as  fol- 
lows :  "  K  they  (that  is,  fwreign  merchants,)  be  of  a  land  making  war 
against  us,  and  be  found  in  our  realm  at  the  beginning  of  the  war,  they 
shall  be  attached  without  harm  of  body  or  goods  (rerum)  until  it 
be  known  unto  us,  or  our  chief  justice,  how  our  merchants  be  en- 
treated, then  in  the  land  making  war  against  us,  and  if  our  mer- 
chants be  well  entxeated  there,  theirs  shall  be  likewise  with  us."    I 
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r  •  143  ]  *  quote  the  translation  of  Lord  Coke,  (2  Inst  57.)  This 
won,ld  certainly  seem  to  be  a  very  liberal  provision ;  and  if 
its  true  coiiirtruction  applied  to  all  jwroperty  and  persons,  as  well 
transiently  in  the  country  as  domiciled  and  fixed  there,  it  would  cer- 
toinly  be  entitled  to  all  the  encomiums  which  it  has  received.  Mon- 
tesq.  Spirit  of  Laws,  lib.  20,  c.  14.  How  far  it  is  now  considered  as 
binding^  in  relation  to  vessels  and  goods  found  within  the  realm  at 
ttaNonimencement  of  the  war,  I  shall  hereafter  consider.  It  will  be 
observed,  however,  that  this  article  of  Magna  Charta,  does  not  pro- 
tect the  debts  or  property  of  foreigners  who  are  without  the  realm :  it 
is  confined  to  foreigners  within  the  realm  upon  the  public  faith  on 
the  breaking  out  of  the  war.  Now  it  seems  to  be  the  established 
rule  of  the  common  law,  that  all  choses  in  action,  belonging  to  an 
enemy,  are  forfeitable  to  the  crown ;  and  that  the  crown  is  at  liberty, 
at  any  time  during  the  war,  to  institute  a  process,  and  thereby  ap- 
propriate them  to  itself.  This  was  the  doctrine. of  the  year  books, 
and  stands  confirmed  by  the  solenm  decision  of  the  Exchequer,  in  the 
Attorney-General  v.  Weeden,  Parker's  Rep.  267.  Maynard's  Edw.  2, 
cited  ibid.  It  is  a  prerogative  of  the  crown  which,  I  admit,  has  been 
very  rarely  enforced,  (see  Lord  Alvanley's  observations  in  Furtado 
v.  Rodgers,  3  Bos*  and  PuL  191,)  but  its  existence  cannot  admit  of  a 
legal  doubt.  On  a  review  of  authorities,  I  am  entirely  satisfied  that, 
by  the  rigor  of  the  law  of  nations  and  of  the  common  law,  the  sove- 
reign of  a  nation  may  lawfully  confiscate  the  debts  of  his  enemy, 
during  war,  or  by  way  of  reprisal :  and  I  will  add,  that  I  think  this 
opinion  fully  confirmed  by  the  judgment  of  the  supreme  court  in 
Ware  v.  Hylton,  3  Dall.  199,  where  the  doctrine  was  explicitly 
asserted  by  some  of  the  judges,  reluctantly  admitted  by  others,  and 
denied  by  none. 

In  respect  to  the  goods  of  an  enemy  found  within  the  dominions 
of  a  belligerent  power,  the  right  of  confiscation  is  most  amply  admit- 
ted by  Grotius,  and  Pufiendorf,  and  Bynkershoek,  and  Burlamaqui, 
and  Rutherforth  and  VatteL  See  Grotius,  and  Pufiendorf,  and  Byn- 
kershoek, tibi  supra;  and  Bynk.  Qu.  Pub.  Jur.  c.  4,  and  6;  2  Bur- 
lam,  p.  209,  s.  12,  p.  219,  s.  2,  p.  221,  s.  11 ;  Ruth.  lib.  2,  c.  9,  p.  558  to 
573.  Such,  also,  is  the  rule  of  the  common  law.  Hale  in  Harg.  Law 
Tracts,  p.  245,  c.  18.  Vattel  has,  indeed,  contended,  (and 
[  •  144  ]  'in  this  he  is  followed  by  Azimi,  part  2,  c.  4,  art  2,  s.  7,) 
that  the  sovereign  declaring  war,  can  neither  detain  the  per- 
sons nor  the  property  of  those  subjects  of  the  enemy  who  are  within 
his  dominions  at  the  time  of  the  declaration,  because  they  came  into 
the  country  upon  the  public  faith.  This  exception  (which,  in  terms, 
ia  confined  to  the  property  of  persons  who  are  within  the  country) 
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seems  highly  reasonable  in  itself,  and  is  an  extension  of  the  role  in 
Magna  Charta.  But,  even  limited  as  it  is,  it  does  not  seem  followed 
in  practice :  and  Bynkershoek  is  an  authority  the  other  way,  Bynk. 
Qneest  Pub.  Jur.  c  2,  3,  7.  In  England,  the  provision  in  Magna 
Charta  seems,  in  praetice,  to  have  been  confined  to  foreign  merchants 
domiciled  there ;  and  not  extended  to  others  who  came  to  ports  of 
the  realm  for  occasional  trade.  Indeed,  from  the  language  of  some 
authorities,  it  would  seem  that  the  clause  was  inserted,  not  so  much 
to  benefit  foreign  merchants,  as  to  provide  a  remedy  for  their  own 
subjects,  in  cases  of  hostile  injuries  in  foreign  countries.  (Seethe 
opinion  of  C.  J.  Lee,  in  Key  v.  Pearse,  cited  Doug.  606,  607.)  How- 
ever this  may  be,  it  is  very  certain  that  Great  Britain  has  uniformly 
seized,  as  prize,  all  vessels  and  cargoes  of  her  enemies  found  afloat  in 
her  ports  at  the  commencement  of  war.  Nay,  she  has  proceeded  yet 
further,  and,  in  contemplation  of  hostilities,  laid  embargoes  on  foreign 
vessels  and  cargoes,  that  she  might,  at  all  events,  secure  the  prey.  It 
cannot  be  necessary  for  me  to  quote  authorities  on  this  point.  In 
the  articles  respecting  the  droits  of  admiralty  in  1665,  there  is  a  very 
formal  recognition  of  the  rights  of  the  crown  to  all  vessels  and  cargoes 
seized  befcwre  hostilities.  The  Bebeckah,  1  Rob.  227,  and  ibid.  230, 
note  (a).  This  exercise  of  hostile  right — of  the  summum  jus,  is  so 
fieur,  indeed,  from  being  obsolete,  that  it  is  in  constant  operation,  and, 
in  the  present  hostilities,  has  been  applied  to  the  property  of  the 
citizens  of  the  United  States.  Of  a  similar  character,  is  the  detention 
of  American  seamen  found  in  her  service  at  the  commencement  of 
the  war,  as  prisoners  of  war ;  a  practice  which  violates  the  spirit,  though 
not  the  letter,  of  Magna  Charta ;  and,  certainly,  can,  in  equity  and  good 
faith,  find  few  advocates.  Of  the  right  of  Great  Britain  thus  to  seize 
vessels  and  cargoes  found  in  her  ports  on  the  breaking  out 
of  war,  I  do  not  find  any  denial  in  authorities  which  are*  en-  [  *  145  ] 
titled  to  much  weight;  and  I,  therefore,  consider  the  rule  of 
the  law  of  nations  to  be,  that  every  such  exercise  of  authority  is  law- 
fdl,  and  rests  in  the  sound  discretion  of  the  sovereign  of  the  nation. 

The  next  question  is,  whether  congress  (for  with  them  rests  the 
sovereignty  of  the  nation  as  to  the  right  of  making  war,  and  declar- 
ing its  limits  and  efiects)  have  authorized  the  seizure  of  enemies' 
property  afloat  in  our  ports.  The  act  of  the  18th  June,  1812,  c 
102,'  is,  in  very  general  terms,  declaring  war  against  Great  Britain, 
and  authorizing  the  President  to  employ  the  public  forces  to  carry  it 
into  effect.  Independent  of  such  express  authority,  I  think  that,  as 
the  executive  of  the  nation,  he  must,  as  an  incident  of  the  office, 
have  a  right  to  employ  all  the  usual  and  customary  means  acknow- 
ledged in  war,  to  carry  it  into  effect.     And  there  being  no  limitation 

6* 
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in  the  act,  it  seems  to  follow  that  the  executive  may  authorize  the 
capture  of  all  enemies'  property,  wherever,  by  the  law  of  nations,  it 
may  be  lawfully  seized.  In  cases  where  no  grant  is  made  by  con- 
gress, all  such  captures,  made  under  the  authority  of  the  executive, 
must  enure  to  the  use  of  the  government.  That  the  executive  is  not 
restrained  from  authorizing  captures  on  land,  is  clear  from  the  provi- 
sions of  the  act.  He  may  employ  and  actually  has  employed  the 
land  forces  for  that  purpose ;  and  no  one  has  doubted  the  leggJity  of 
the  conduct  That  captures  may  be  made  within  our  own  ports,  by 
commissioned  ships,  seems  a  natural  result  of  the  language,  of  the 
generality  of  expression  in  relation /to  the  authority  to  grant  letters 
of  marque  and  reprisal  to  private  armed  vessels,  which  the  act  does 
not  confine  to  captures  on  the  high  seas,  and  is  supported  by  the 
known  usage  of  Great  Britain,  in  similar  cases.  It  would  be  strange, 
indeed,  if  the  executive  could  not  authorize  or  ratify  a  capture  in  our 
own  ports,  unless  by  granting  a  commission  to  a  public  or  private 
ship.  I  am  not  bold  enough  to  interpose  a  limitation  where  congress 
have  not  chosen  to  make  one ;  and  I  hold  that,  by  the  act  declaring 
war,  the  executive  may  authorize  all  captures  which,  by  the  mod^n 
law  of  nations,  are  permitted  and  approved.  It  will  be  at  once  per- 
ceived, that  in  this  doctrine  I  do  not  mean  to  include  the  right  to 

confiscate  debts  due  to  enemy  subjects.  This,  though  a 
[  *  146  ]  strictly  *  national  right,  is  so  justly  deemed  odious  in  modem 

times,  and  is  so  generally  discountenanced,  that  nothing  but 
an  express  act  of  congress  would  satisfy  my  mind  that  it  ought  to 
be  included  among  the  fair  objects  of  warfare ;  more  especially  as 
our  own  government  have  declared  it  unjust  and  impolitic.  But  if 
congress  should  enact  such  a  law,  however  much  I  might  regret  it, 
I  am  not  aware  that  foreign  nations,  with  whom  we  have  no  treaty 
to  the  contrary,  could,  on  the  footing  of  the  rigid  law  of  nations,  com- 
plain, though  they  might  deem  it  a  violation  of  the  modern  policy. 

On  the  whole,  I  am  satisfied  that  congress  have  authorized  a  seiz- 
ure and  condemnation  of  enemy  property  found  in  our  ports  under 
the  circumstances  of  the  present  case.  And  the  executive  may  law- 
fully authorize  proceedings  to  enforce  the  confiscation  of  the  same 
property  before  the  proper  tribunals  of  the  United  States.  The  district 
attorney  is,  for  this  purpose,  the  proper  agent  of  the  executive,  and  of 
the  United  States.  From  the  character  and  duties  of  his  station,  he 
is  bound  to  guard  the  rights  of  the  United  States,  and  to  secure  their 
interests.  Whenever  he  choses  to  institute  proceedings  on  behalf  of 
the  United  States,  it  is  presumed,  by  courts  of  law,  that  he  has  the 
sanction  of  the  proper  authorities ;  and  that  presumption  wiU  avail, 
until  the  executive  or  the  legislature  disavow  the  proceedings,  and 
sanction  a  restoration  of  the  property. 
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I  have  taken  up  more  time  than  I  originally  intended,  in  discussing 
the  various  subjects  submitted  in  the  argument  An  apology  will  be 
found  in  their  extraordinary  importance.  K I  shall  have  successfully 
shown  that  the  principles  of  prize  law,  as  admitted  ill  England  and 
in  the  United  States,  have  the  sanction  of  the  principles  of  public 
law  and  public  jurists,  I  shall  not  regret  the  labor  that  has  been 
employed,  although,  in  this  particular  case,  I  may  pronounce  an 
erroneous  sentence. 

I  reverse  the  decree  of  the  district  court,  and  condemn  the  660 
tons  of  timber  to  the  United  States ;  subject,  however,  to  the  right 
of  the  owners  of  The  Emulous  to  a  reimbursement  of  their  actual 
charges  and  expenses  for  the  custody  of  the  property,  which  I  shall 
reserve  for  further  consideration ;  and  I  shall  order  the  said 
*  property  to  be  sold,  and  the  proceeds  brought  into  court  [  *  147  ] 
to  abide  the  further  order  of  the  court 

Such  is  the  opinion  which  I  had  the  honor  to  pronounce  in  the 
circuit  court ;  and  upon  the  most  mature  reflection,  I  adhere  to  it 
The  argument  in  this  court,  urged  on  behalf  of  the  claimant,  has  put 
in  controversy  the  same  points  which  were  urged  before  me.  But  as 
the  opinion  of  this  court  admits  many  of  the  principles  for  which  I 
contended,  I  shall  confine  my  additional  remarks  to  such  as  have  been 
overruled  by  my  brethren. 

It  seems  to  have  been  taken  for  granted  in  the  argument  of  coun- 
sel that  the  opinion  held  in  the  circuit  court  proceeded,  in  some  de- 
gree, upon  a  supposition  that  a  declaration  of  war  operates  per  se  an 
actual  confiscation  of  enemy's  property  found  within  our  territory. 
To  me,  this  is  a  perfectfy  novel  doctrine.  It  was  not  argued,  on 
either  side,  in  the  circuit  court,  and  certainly  never  received  the 
slightest  countenance  firom  the  court  I  disclaim,  therefore,  any  in- 
tention to  support  a  doctrine  which  I  always  supposed  to  be  wholly 
untenable.  I  go  yet  further,  and  admit  that  a  declaration  of  war 
does  not,  of  itself,  import  a  confiscation  of  enemies'  property  within 
or  without  the  country,  on  the  land  or  on  the  high  seas.  The  title 
of  the  enemy  is  not  by  war  divested,  but  remains  in  propria  vigore 
until  a  hostile  seizure  and  possession  has  impaired  his  titie.  All  that 
I  contend  for  is,  that  a  declaration  of  war  gives  a  right  to  confiscate 
enemies'  property,  and  enables  the  power  to  whom  the  execution 
of  the  laws  and  the  prosecution  of  the  war  are  confided,  to  enforce 
that  right  If,  indeed,  there  be  a  limit  imposed  as  to  the  extent  to 
which  hostilities  may  be  carried  by  the  executive,  I  admit  that  the 
executive  cannot  lawfully  transcend  that  limit ;  but  if  no  such  limit 
exist,  the  war  may  be  carried  on  according  to  the  principles  of  the 
modem  law  of  nations,  and  enforced  when,  and  where,  and  on  what 
property  the  executive  chooses.  ^  . 
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In  no  act  whatsoever,  that  I  recollect,  have  congress  declared  the 
confiscation  of  enemies'  property.  They  have  authorized  the  Presi- 
dent to  grant  letters  of  marque  and  general  reprisal,  which 
[  *  148  ]  he  may  revoke  and  annul  *  at  his  pleasure ;  and  even  as  to 
captures  actually  made  under  such  commissions,  no  abso- 
lute title  by  confiscation  vests  in  the  captors,  until  a  sentence  of  con- 
demnation. If,  therefore,  British  property  had  come  into  our  ports 
since  the  war,  and  the  President  had  declined  to  issue  letters  of 
marque  and  reprisal,  there  is  no  act  of  congress  which,  in  terms,  de- 
clares it  confiscated  and  subjects  it  to  condemnation.  Jf,  neverthe- 
less, it  be  confiscable,  the  right  of  confiscation  results  not  firom  the 
express  provisions  of  any  statute,  but  firom  the  very  state  of  war, 
which  subjects  the  hostile  property  to  the  disposal  of  the  government. 
But  until  the  title  should  be  divested  by  some  overt  act  of  the  gov- 
ernment, and  some  judicial  sentence,  the  property  would  unquestion- 
ably remain  in  the  British  owners,  and  if  a  peace  should  intervene,  it 
would  be  completely  beyond  the  reach  of  subsequent  condenmatioii. 

There  is,  then,  no  distinction  recognized  by  any  act  of  congress, 
between  enemies'  property  which  was  within  our  ports  at  the  com- 
mencement of  war,  and  enemies'  property  found  elsewhere.  Neither 
are  declared  ipso  facto  confiscated;  and  each,  as  I  contend,  are 
merely  confiscable. 

I  will  now  consider  what,  in  point  of  law,  is  the  operation  of  the 
acts  of  congress  made  in  relation  to  the  present  war. 

The  act  of  18th  June,  1812,  c  102,  declares  war  to  exist  between 
Great  Britain  and  the  United  States,  and  authorizes  the  President 
of  the  United  States  to  use  the  land  and  naval  force  of  the  United 
States  to  carry  the  same  into  effect ;  and  further  authorizes  him  to 
issue  letters  of  marque,  &c.,  to  private  armed  vessels,  against  the 
vessels,  goods,  and  effects  of  the  government  of  Great  Britain,  and 
the  subjects  thereof. 

The  Prize  Act  of  26th  June,  1812,  c.  107,  confers  the  power  on 
the  President  to  issue  instructions  to  private  armed  vessels,  for  the 
regulation  of  their  conduct.  The  act  of  6th  July,  1812,  c.  128, 
authorizes  the  President  to  make  regulations,  &c,  for  the  support 
and  exchange  of  prisoners  of  war.  The  act  of  6th  July,  1812, 
c  129,  respecting  trade  with  the  enemy,  authorizes  the 
[•  149  ]  President  *  to  grant  passports  for  the  property  of  British 
subjects  within  the  limits  of  the  United  States  during  the 
space  of  six  months,  and  protects  certain  British  packets,  &c.,  with 
despatches,  firom  capture.     The  act  of  3d  March,  1813,  c.  61,i  VestS^ 
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in  the  President  the  power  of  retaliation  for  any  violation  of  tlie  rules 
and  usages  of  civilized  warfare  by  Great  Britain. 

These  are  all  the  acts  which  confer  powers,  or  make  provisions 
touching  the  management  of  the  war.  In  no  one  of  them  is  there 
the  slightest  limitation  upon  the  executive  powers  growing  out  of  a 
state  of  war;  and  they  exist,  therefore, in  their  full  and  perfect  vigor. 
By  the  Constitution,  the  executive  is  charged  with  the  faithful  execu- 
tion of  the  laws ;  and  the  language  of  the  act  declaring  war  author- 
izes him  to  carry  it  into  effect  In  what  manner,  and  to  what  extent, 
shall  he  carry  it  into  effect?  What  are  ihe  legitimate  objects  of  the 
warfare  which  he  is  to  wage  ?  There  is  no  act  of  the  legislature  de- 
fining the  powers,  objects,  or  mode  of  warfare ;  by  what  rule,  then, 
must  he  be  governed  ?  I  think  the  oidy  rational  answer  is  by  the  law 
of  nations  as  applied  to  a  state  of  war.  Whatever  act  is  legitimate, 
whatever  act  is  approved  by  the  law,  or  hostilities  among  civilized 
nations,  such  he  may,  in  his  discretion,  adopt  and  exercise ;  for  with 
him  the  sovereignty  of  the  nation  rests  as  to  the  execution  of  the 
laws.  If  any  of  such  acts  are  disapproved  by  the  legislature,  it  is  in 
their  power  to  narrow  and  limit  the  extent  to  which  the  rights  of  war 
shall  be  exercised ;  but  until  such  limit  is  assigned,  the  executive 
must  have  all  the  right  of  modem  warfare  vested  in  him,  to  be  exer- 
cised in  his  sound  discretion,  or  he  can  have  none.  Upon  what  prin- 
ciple, I  would  ask,  can  he  have  an  implied  authority  to  adopt  one 
and  not  another  ?  The  best  manner  of  annojring,  injuring,  and  press- 
ing the  enemy,  must,  from  the  nature  of  things,  vary  under  different 
circumstances ;  and  the  executive  is  responsible  to  the  nation  for  the 
faithful  discharge  of  his  duty,  under  all  the  changes  of  hostilities. 

But  it  is  said  that  a  declaration  of  war  does  not,  of  itself,  import  a 
right  to  confiscate  enemies'  property  found  within  the  country  at  the 
conmiencement  of  war.  I  cannot  admit  this  position  in  the 
extent  in  which  it  is  *  laid  down.  Nothing,  in  my  judgment,  [  *  150  ] 
is  more  clear  from  authority,  than  the  right  to  seize  hostile 
property  afloat  in  our  ports  at  the  commencement  of  war.  It  is  the 
settled  practice  of  nations,  and  the  modem  rule  of  Ghreat  Britain  her- 
self, applied  (as  appears  from  the  afiidavits  in  this  very  cause)  to 
American  property  in  the  present  war ;  applied,  also,  to  property  not 
merely  on  board  of  ships,  but  to  spars  floating  alongside  of  them —  I 
forbear,  however,  to  press  this  point,  because  my  opinion  in  the  court 
below  contains  a  full  discussion  of  it. 

It  is  also  said  that  a  declaration  of  war  does  not  carry  with  it  the 
right  to  confiscate  property  found  in  our  country  at  the  conunence- 
ment  of  war,  because  the  Constitution  itself^  in  giving  congress  the 
power  ^^  to  declare  war,  grant  letters  of  marque  and  reprisal,  and 
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make  rules  concerning  captures  on  land  and  water,"  has  clearly  evinced 
that  the  power  to  declare  war  did  not,  ex  vi  terminorum,  include  a 
right  to  capture  property  everywhere,  and  that  the  power  to  make  rules 
concerning  captures  on  land  and  water,  may  well  be  considered  as  a 
substantive  power  as  to  captures  of  property  within  our  own  territory. 
In  my  judgment,  if  this  argument  prove  any  thing,  it  proves  too 
much.  If  the  power  to  make  rules  respecting  captures,  &c.,  be  a  sub- 
stantive power,  it  is  equally  applicable  to  all  captures,  wherever  made, 
on  land  or  on  water.  The  terms  of  the  grant  import  no  limitation  as 
to  place  ;  and  I  am  not  awture  how  we  can  place  around  them  a  nar- 
rower limit  than  the  terms  import.  Upon  the  same  construction,  the 
power  to  grant  letters  of  marque  and  reprisal  is.  a  substantive  power ; 
and  a  declaration  of  war  could  not,  of  itself,  authorize  any  seizure 
whatsoever  of  hostile  property,  unless  this  power  was  called  into 
exercise.  I  cannot,  therefore,  yield  assent  to  this  argument.  The 
power  to  declare  war,  in  my  opinion,  includes  all  the  powers  incident 
to  war,  and  necessary  to  carry  it  into  effect.  If  the  Constitution  had 
been  silent  as  to  letters  of  marque  and  captures,  it  would  not  have 
narrowed  the  authority  of  congress.  The  authcwrity  to  grant  letters 
of  marque  and  reprisal,  and  to  regulate  captures,  are  ordinary  and 
necessary  incidents  to  the  power  of  declaring  war.  It  would  be  ut-, 
terly  ineffectual  without  them.  The  expression,  therefore,  of  that 
\  which  is  implied  in  the  very  nature  of  the  grant,  cannot 

{  *  161  ]  weaken  l^e  *  force  of  the  grant  itself.  The  words  are  merely 
i  explanatory,  and  introduced  ex  abtmdanti  ca/iUela.    It  might 

be  as  well  contended,  that  the  power  "  to  provide  and  maintain  a 
navy,"  did  not  include  the  power  to  regulate  and  govern  it,  because 
there  is  in  the  Constitution  an  express  provision  to  this  effect.  And 
yet  I  suppose  that  no  person  would  doubt  that  congress,  independent 
of  such  express  provision,  would  have  the  power  to  regulate  and 
govern  the  navy ;  and  if  they  should  authorize  the  executive  "  to  pro- 
vide and  maintain  a  navy,"  it  seems  to  me  as  clear  that  he  must  have 
the  incidental  power  to  make  rules  for  its  government.  In  truth,  it  is 
by  no  means  unfrequent  in  the  Constitution,  to  add  clauses  of  a  spe- 
cial nature  to  general  powers  which  embrace  them,  and  to  provide 
affirmatively  for  certain  powers,  without  meaning  thereby  to  negative 
the  existence  of  powers  of  a  more  general  nature.  The  power  to 
provide  "  for  the  common  defence  and  general  welfare,"  could  hardly 
be  doubted  to  include  the  power  "  to  borrow  money ; "  the  power  "  to 
coin  money,"  to  include  the  power  "  to  regulate  the  value  thereof,'* 
€md  the  power  "  to  raise  and  support  armies,"  to  include  the  power 
"  to  malie  niles  for  the  government  and  regulation  "  thereof.  On  the 
other  hand,  the  affirmative  power  ^  to  define  and  punish  piracies  and 
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felonies  committed  on  the  high  seas  "  has  never  been  supposed  to  ne- 
gative the  right  to  pmiish  other  offences  on  the  high  seas ;  and  con- 
gress have  actaally  legislated  to  a  more  enlai^ed  extent.  I  cannot, 
therefore,  persuade  myself  that  the  argument  against  the  doctrine  for 
which  I  contend,  is  at  all  affected  by  any  provision  in  the  Constitu- 
tion. 

The  opinion  of  my  brethren  seems  to  admit  that  the  effect  of  hos- 
tilities is  to  confer  all  the  rights  which  war  confers ;  and  it  seems 
tacitly  to  concede,  that,  by  virtue  of  the  declaration  of  war,  the  execu- 
tive would  have  a  right  to  seize  enemies'  property  which  should  act- 
ually come  within  our  territory  during  the  war.  Certainly,  no  such 
power  is  given  directly  by  any  statute.  And  if  the  argument  be  cor- 
rect, that  the  power  to  make  captures  on  land  or  water  must  be  ex- 
pressly called  into  exercise  by  congress,  before  the  executive  can,  even 
after  war,  enforce  a  capture  and  condemnation,  it  will  be  very 
difficult  to  support  the  concession.  Suppose  a  *  British  ship  [  *  162  ] 
of  war  or  merchant  ship  should  now  come  within  our  ports, 
there  is  no  statute  declaring  such  ship  actuaUy  confiscated.  There 
is  no  express  authority  either  for  the  navy  or  army  to  make  a  capture 
of  her ;  and  although  the  executive  might  authorize  a  private  armed 
ship  so  to  do,  yet  it  would  depend  altogether  on  the  will  of  the  own- 
«s  of  the  ship,  whether  they  would  so  do  or  not.  Can  it  be  possible 
that  the  executive  has  not  the  power  to  authorize  such  seizure  ?  And 
if  he  may  authorize  a  seizure  by  the  army  or  navy,  why  not  by  pri- 
vate individuals,  if  they  will  volunteer  for  the  purpose  ? 

The  act  declaring  war  has  authorized  the  executive  to  employ  the 
land  and  naval  force  of  the  United  States  to  carry  it  into  effect 
When  and  where  shall  he  carry  it  into  effect  ?  Congress  have  not 
declared  that  any  captures  shall  be  made  on  land ;  and  if  this  be  a 
substantive  power,  not  included  in  a  declaration  of  war,  how  can  the 
executive  make  captures  on  land,  when  congress  have  not  expressed 
their  will  to  this  effect  ?  The  power  to  employ  the  army  and  navy 
might  well  be  exercised  in  preventing  invasion,  and  in  the  common 
defence,  without  necessarily  including  a  right  to  capture,  if  the  right 
to  capture  be  not  an  incident  of  war ;  and  upon  what  ground,  then, 
can  the  executive  plan  and  execute  foreign  expeditions  or  foreign 
captures  ?  Upon  what  ground  he  can  authorize  a  Canadian  cam- 
paign, or  seize  a  hostile  fort  or  territory,  and  occupy  it  by  right  of 
capture  and  conquest,  I  am  utterly  at  a  loss  to  perceive,  unless  it  be 
that  the  power  to  carry  the  war  into  effect,  gives  every  incidental 
power  which  the  law  of  nations  authorizes  and  approves  in  a  state 
of  virar.  I  am  at  a  loss  to  perceive  how  the  power  exists,  to  seize  and 
capture  enemy's  property  which  was  without  our  territory  at  the  com- 
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mencement  of  the  war,  and  not  the  power  to  seize  that  which  was 
within  our  territory  at  the  same  period*  Neither  are  expressly  given 
nor  denied,  (except  as  to  private  armed  ships,)  and  how  can  either  be 
assumed  except  as  an  incident  of  war,  acknowledged  upon  national 
and  public  principles  ?  It  may  be  suggested  that  the  executive,  "  as 
commander-in-chief  of  the  army  and  navy,"  has  the  power  to  make 
foreign  conquests.  But  this  is  utterly  inadmissible,  if  the  right 
[  *  163  ]  to  authorize  captures  resides  as  a  substantive  power  in  *  con- 
gress, and  does  notfoUow  as  an  incident  of  a  declaration  of 
war,  and  certainly  the  rights  of  the  **  commander-in-chief "  must  be 
restrained  to  such  acts  as  are  allowed  by  the  laws.  Besides,  the  same 
difficulty  meets  us  here  as  in  the  former  case ;  if  his  powers,  as  comt- 
mander-in-chief,  authorizes  him  to  make  captures  without  the  territory, 
why  not  within  the  territory  ? 

The  acts  respecting  alien  enemies  and  prisoners  of  war,  have  been 
supposed,  even  in  a  state  of  actual  war,  to  confer  new  powers  on  the 
executive.  I  cannot  accede  to  the  inference  in  the  extent  to  which  it 
is  claimed.  In  general,  these  acts  may  be  deemed  mere  regulations 
of  war,  limiting  and  directing  the  discretion  of  the  executive ;  and  it 
cannot  be  doubted  that  congress  had  a  perfect  right  to  prescribe 
such  regulations.  To  regulate  the  exercise*  of  the  rights  of  war  as 
to  enemies,  does  not,  however,  imply  that  such  rights  have  not  an 
independent  existence.  Besides,  it  is  clear  that  the  act  respecting 
alien  enemies  applies  only  to  aliens  resident  within  the  country; 
and  not  to  the  property  of  aUens,  who  are  not  so  resident.  I 
might  answer,  in  the  same  manner,  the  argument  drawn  from  the 
act  of  6th  July,  1812,  c  129,  s.  4,  and  the  act  of  3d  of  March,  1813, 
c.  203.  But  even  admitting  that  these  acts  did  confer  some  new 
powers,  still,  as  these  powers  do  not  respect  the  present  case,  I  can- 
not consider  them  as  affording  even  a  legislative  implication  against 
the  existence  of  the  powers  for  which  I  contend. 

It  has  been  supposed  that  my  opinion  assumes  tot  its  basis  the 
position,  that  modem  usage  constitutes  a  rule  which  acts  directly  on 
the  thing  itself  by  its  own  force,  and  not  through  the  sovereign  power. 
Certainly,  I  do  not  admit  this  supposition  to  be  correct.  My  argu- 
ment proceeds  upon  the  ground,  that  when  the  legislative  authority, 
to  whom  the  right  to  declare  war  is  confided,  has  declared  war  in  its 
most  unlimited  manner,  the  executive  authority,  to  whom  the  execu- 
tion of  the  war  is  confided,  is  bound  to  carry  it  into  effect.  He  has  a 
discretion  vested  in  him,  as  to  the  manner  and  extent ;  but  he  cannot 
lawfully  transcend  the  rules  of  warfare  established  among  civilized 
nations.  He  cannot  lawfully  exercise  powers  or  authorize  proceed- 
ings which  the  civilized  world  repudiates  and  disclaims. 
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The  sovereignty,  *  as  to  declaring  war  and  limiting  its  [  *  154  ] 
effects,  rests  with  the  legislature.  The  sovereignty,  as  to 
its  execution,  rests  with  the  President  K  the  legislature  do  not  limit 
the  nature  of  the  war,  all  the  regulations  and  rights  of  general  war 
attach  upon  it.  I  do  not,  therefore,  contend  that  modern  usage  of 
nations  constitutes  a  rule  acting  on  enemies'  property,  so  as  to  pro- 
dace  confiscation  of  itself^  and  not  through  the  sovereign  power ;  on 
the  contrary,  I  consider  enemies'  property  in  no  case  whatsoever  con- 
fiscated by  the  mere  declaration  of  war ;  it  is  only  liable  to  be  confis- 
cated at  the  discretion  of  the  sovereign  power  having  the  conduct  and 
execution  of  the  war.  The  modem  usage  of  nations  is  resorted  to 
merely  as  a  limitation  of  this  discretion,  not  as  conferring  the  author- 
ity to  exercise  it.  The  sovereignty  to  execute  it  is  supposed  already 
to  exist  in  the  President,  by  the  very  terms  of  the  Constitution ;  and  I 
would  again  ask,  if  this  general  power  to  confiscate  enemies'  pro- 
perty does  not  exist  in  the  executive,  to  be  exercised  in  his  discretion, 
how  is  it  possible  that  he  can  have  authority  to  seize  and  confiscate 
any  enemies'  property  coming  into  the  country  since  the  war,  or  found 
in  the  enemies'  territory  ?  Yet,  I  understood  the  opinion  of  my  bre- 
thren to  proceed  upon  the  tacit  acknowledgment  that  the  executive 
may  seize  and  confiscate  such  property,  under  the  circumstances 
which  I  have  stated. 

On  the  whole,  I  am  still  of  opinion  that  the  judgment  of  the  circuit 
court  was  correct,  and  ought  to  be  affirmed. 

It  is  due,  however,  to  myself  to  state  that,  at  the  trial  in  the  circuit 
court,  it  was  agreed  that  the  timber  had  always  been  afloat  on  tide 
waters ;  and  the  affidavit  by  which  it  is  proved  to  have  rested  on  land 
at  low  tide,  was  not  taken  until  after  the  hearing  and  decision  of  the 
cause. 

In  the  opinion  which  I  have  expressed,  I  am  authorized  to  state 
that  I  have  the  concurrence  of  one  of  my  brethren. 


•  The  Rapid,  Parry,  Master.  [  •  156  ] 

8  C.  155. 

Aftor  a  declaration  of  war,  an  American  citizen  cannot  lawfallj  send  a  Teasel  to  the  enemy*! 

oonntrj  to  bring  away  his  property. 
Intercourse  and  not  merely  trading  is  forbidden. 

This  was  an  appeal  from  the  sentence  of  the  circuit  court,  for  the 
district  of  Massachusetts. 
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The  material  facts  in  the  case  are  stated  in  the  opinion  of  the 
court 

Harper^  for  Hairison^  claimant  of  the  cargo. 

PUmcm  and  Pinkneyj  for  the  captors. 

[  •ISO  ]      •Johnson,  J.,  delivered  the  opinion  of  the  court,  as  fol- 
lows :  — 

This  capture  was  made  on  the  high  seas,  about  a  month  after  the 
declaration  of  war.  The  claimant,  Harrison,  had  purchased  a  quan- 
tity of  English  goods  in  England,  "  a  long  time,"  to  use  his  own 
language,  before  the  declaration  of  war,  and  deposited  them  on  a 
small  island,  called  Indian  Island,  near  to  the  Une  between  Nova 
Scotia  and  these  States.  Upon  the  breaking  out  of  the  war,  his 
agents  in  Boston  hired  The  Rapid,  a  licensed  vessel  in  the  cod-fishery, 
to  proceed  to  the  place  of  deposit,  and  bring  away  these  goods*  Chi 
her  return,  she  was  captured  by  The  Jefi"erson  privateer,  and  was 

condemned  for  trading  with  the  enemy's  country. 
[  •  160  ]  •  On  the  argument,  it  was  contended,  in  behalf  of  the 
appellant,  that  this  was  not  a  trading  within  the  meaning 
of  the  cases  cited  to  support  the  condemnation ;  that,  on  the  breaking 
out  of  a  war,  every  citizen  had  a  right,  and  it  was  the  interest  of  the 
community  to  permit  her  citizens,  to  withdraw  property  lying  in  an 
enemy's  country,  and  purchased  before  the  war ;  finally,  that  neither 
the  declaration  of  war,  nor  the  commission  of  the  privateer,  author- 
ized the  capture  of  this  vessel  and  cargo,  as  they  were,  in  fact,  Ame- 
rican property. 

It  is  understood  that  the  claim  of  the  United  States  for  the  forfeit- 
ure is  not  now  interposed.  The  court,  therefore,  enters  upon  this 
consideration  unembarrassed  by  a  claim  which  would  otherwise  ride 
over  every  question  now  before  us. 

This  is  the  first  case,  since  its  organization,  in  which  this  court  has 
been  called  upon  to  assert  the  rights  of  war  against  the  property  of  a 
citizen.  It  is  with  extreme  hesitation,  and  under  a  deep  sense  of  the 
delicacy  of  the  duty  which  we  are  called  upon  to  discharge,  that  we 
proceed  to  adjudge  the  forfeiture  of  private  right,  upon  principles  of 
public  law  highly  penal  in  their  nature,  and  unfortunately  too  little 
understood. 

But  a  new  state  of  things  has  occurred  —  a  new  character  has  been 
assumed  by  this  nation,  which  involves  it  in  new  relations,  and  confers 
on  it  new  ri^ts ;  which  imposes  a  new  class  of  obligations  on '  oar 
citizens,  and  subjects  them  to  new  penalties. 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,   1814.  75 

The  Rapid.    8  C. 

The  nature  and  consequences  of  a  state  of  war  must  direct  us  to 
the  conclusions  which  we  are  to  form  on  this  case. 

On  this  point  there  is  reafly  no  difference  of  opinion  among  jurists : 
there  can  be  none  among  those  who  will  distinguish  between  what 
it  is  in  itself,  and  what  it  ought  to  be  under  the  influence  of  a  benign 
morality  and  the  modern  practice  of  civilized  nations. 

In  the  state  of  war,  nation  is  known  to  nation  only  by  their  armed 
exterior;  each  threatening  the  other  with  conquest  or  anni- 
hilation.    The  individuals  who  •  compose  the  belligerent  [  *  161  ] 
States,  exist,  as  to  each  other,  in  a  state  of  utter  occlusion. 
If  they  meet,  it  is  only  in  combat. 

Wax  strips  man  of  his  social  nature ;  it  demands  of  him  the  sup- 
pression of  those  sympathies  which  daim  man  for  a  brother ;  and 
accustoms  the  ear  of  humanity  to  bear  with  indifference,  perhaps 
exultation,  *'  that  thousands  have  been  slain." 

These  are  not  the  gloomy  reveries  of  the  bookman.  From  the  ear- 
liest time  of  which  historians  have  written  or  poets  imagined,  the 
victor  conquered  but  to  slay,  and  slew  but  to  triumph  over  the  body 
of  the  vanquished.  Even  when  philosophy  had  done  all  that  philo- 
BOfby  could  do  to  soften  the  nature  of  man,  war  continued  the  gla- 
diatorian  combat ;  the  vanquished  bled  wherever  caprice  pronounced 
her  fiat.  To  the  benign  influence  of  the  Christian  religion  it  remain- 
ed to  shed  a  few  faint  rays  upon  the  gloom  of  war ;  a  feeble  light,  but 
barely  sufficient  to  disclose  its  horrors.  Hence,  many  rules  have  been 
introduced  into  modern  warfare,  at  which  humanity  must  rejoice,  but 
which  owe  their  existence  altogether  to  mutual  concessions,  and  con- 
stitute so  nmny  voluntary  relinquishments  of  the  rights  of  war.  To 
nnderstand  what  it  is  in  itself,  and  what  it  is  under  the  influence 
of  modern  practice,  we  have  but  too  many  opportunities  of  compar- 
ing the  habits  of  savage,  wilii  those  of  civilized  warfare. 

On  the  subject  which  particulaiiy  affects  this  case,  there  has  been 
no  general  relaxation.  The  imiversal  sense  of  nations  has  acknow- 
ledged the  demoralizing  effects  that  would  result  from  the  admission 
of  individual  intercourse.  The  whole  nation  are  embarked  in  one 
common  bottom,  and  must  be  reconciled  to  submit  to  one  common 
fate.  Every  individual  of  the  one  nation  must  acknowledge  every 
individual  of  the  other  nation  as  his  own  enemy — ^because  the  enemy 
of  his  country.  It  is  not  necessary  to  quote  the  authorities  on  this 
subject ;  they  are  numerous,  explicit,  respectable,  and  have  been  ably 
commented  upon  in  the  argument. 

But,  after  deciding  what  is  the  duty  of  the  citizen,  the  question 
occurs,  what  is  the  consequence  of  a  breach  of  that  duty  ? 
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[  •  162  ]  *  The  law  of  prize  is  part  of  the  law  of  nations.  In  it,  a 
hostile  character  is  attached  to  trade,  independently  of  the 
character  of  the  trader  who  pursues  or  directs  it.  ^  Condemnation  to 
the  use  of  the  captor  is  equally  the  fate  of  the  property  of  the  belli- 
gerent, and  of  the  property  found  engaged  in  anti-neutral  trade.  But 
a  citizen  or  ally  may  be  engaged  in  a  hostile  trade,  and  thereby 
involve  his  property  in  the  fate  of  those  in  whose  cause  he  em- 
barks. 

This  liability  of  the  property  of  a  citizen  to  condemnation  as  prize 
of  war,  may  be  likewise  accounted  for  under  other  considerations. 
Every  thing  that  issues  from  a  hostile  country  is,  primdfctde^  the  pro- 
perty of  the  enemy ;  and  it  is  incumbent  upon  the  claimant  to  sup- 
port the  negative  of  the  proposition.  But  if  the  claimant  be  a  citizen 
or  an  ally  at  the  same  time  that  he  makes  out  his  interest,  he  con- 
fesses the  commission  of  an  oflfence  which,  under  a  well  known  rule 
of  the  civil  law,  deprives  him  of  his  right  to  prosecute  his  claim. 

This  doctrine,  however,  does  not  rest  upon  abstract  reason.  It  is 
supported  by  the  practice  of  the  most  enlightened  (perhaps  we  may 
say  of  all)  commercial  nations.  And  it  affords  us  full  confidence  in 
our  decision,  that  we  find,  upon  recurring  to  the  records  of  the  court 
of  appeals  in  prize  cases  established  during  the  revolutionary  war, 
that,  in  various  cases,  it  was  reasoned  upon  as  the  acknowledged  law 
of  that  court.  Certain  it  is  that  it  was  the  law  of  England  before 
the  Revolution,  and  therefore  constitutes  a  part  of  the  admiralty  and 
maritime  jurisdiction  conferred  on  this  court,  in  pursuance  of  the 
Constitution. 

After  taking  this  general  view  of  the  principal  doctrine  on  this  sub- 
ject, we  will  consider  the  points  made  in  behalf  of  the  claimant  in 
this  case,  and, 

1.  Whether  this  was  a  trading,  in  the  eye  of  the  prize  law,  such  as 
will  subject  the  property  to  capture  ? 

The  force  of  the  argument,  on  this  point,  depends  upon  the  terms 
made  use  of.  If  by  trading,  in  prize  law,  was  meant  that  significa- 
tion of  the  term  which  consists  in  negotiation  or  contract,  this  case 
would  certainly  not  come  imder  the  penalties  of  the  rule.  But  the 
object,  policy,  and  spirit  of  the  rule  is  to  cut  off  all  commu- 
[  •  163  ]  nication  or  *  actual  locomotive  intercourse  between  indivi- 
duals of  the  belligerent  States.  Negotiation  or  contract 
has,  therefore,  no  necessary  connection  with  the  offence.  Intercourse 
inconsistent  with  actual  hostility,  is  the  oflence  against  which  the 
operation  of  the  rule  is  directed ;  and  by  substituting  this  definition 
for  that  of  trading  with  an  enemy,  an  answer  is  given  to  this 
argument. 
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2.  Whether,  on  the  breaking  out  of  a  war,  the  citizen  hfiis  a  right 
to  remove  to  his  own  country  with  his  property,  is  a  question  which 
we  conceive  does  not  arise  in  this  case.  This  claimant  certainly  had 
not  a  right  to  leave  the  United  States  for  the  purpose  of  bringing 
home  his  property  from  an  enemy  country ;  much  less  could  he  claim 
it  as  a  right  to  bring  into  this  country  goods,  the  importation  of 
which  was  expressly  prohibited.  As  to  the  claim  for  the  vessel,  it  is 
founded  on  no  pretext  whatever ;  for  the  undertaking,  besides  be- 
ing  in  violation  of  two  laws  of  the  United  States,  was  altogether 
voluntary  and  inexcusable.  With  regard  to  the  importations  from 
Oreat  Britain  about  this  time,  it  is  well  known  that  the  forfeiture 
was  released  on  grounds  of  policy  and  a  supposed  obligation  induced 
by  the  assurances  which  had  been  held  out  by  the  American  chargS 
Jf  affaires  in  England.    But  this  claimant  could  allege  no  such  excuse. 

3.  On  the  third  point,  we  are  of  opinion  that  the  foregoing  obser- 
vations furnish  a  sufficient  answer. 

If  the  right  to  capture  property  thus  offending,  grows  out  of  the 
state  of  war,  it  is  enough  to  support  the  condemnation  in  this  case, 
that  the  act  of  congress  should  produce  a  state  of  war,  and  that  the 
commission  of  the  privateer  should  authorize  the  capture  of  any 
property  that  shall  assume  the  belligerent  character. 

Such  a  character  we  are  of  opinion  this  vessel  and  cargo  took  up- 
on herself;  or  at  least,  she  is  deprived  of  the  right  to  prove  herself 
otherwise. 

We  are  aware  that  there  may  exist  considerable  hardship  in  this 
case ;  the  owners,  both  of  vessel  and  cargo,  may  have  been  uncon- 
scious that  they  were  violating  the  duties  which  a  state  of  war  im- 
posed upon  them.  It  does  not  appear  that  they  meant  a 
daring  violation  either  *  of  the  laws  or  beUigerent  rights  of  [  *  164  ] 
their  country.  But  it  is  the  unenvied  province  of  this  court 
to  be  directed  by  the  he€ui,  and  not  the  heart  In  deciding  upon 
principles  that  must  define  the  rights  and  duties  of  the  citizen  and 
direct  the  future  decisions  of  justice,  no  latitude  is  left  for  the  exer- 
cise of  feeling. 

The  claim  of  the  United  States  was  afterwards  taken  up,  and 
argued  by 

Butsh^  attorney-general,  and  Harper^  for  the  United  States. 

PUman,  Jones^  Srvingj  and  Pinknepy  contra. 

•  For  the  opinion  of  the  court  on  the  foregoing  question,  [  *  168  J 
respecting  the  claim  of  the  United  States,  under  thj  Non- 

7* 
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Intercourse  Act,'  see  the  opinion  in  the  case  of  The  Sally,  delivered  by 
Story,  X,  8  C.  382,  in  which  the  court  decided  in  favcnr  of  the  captors. 

8  C.  169 ;  882,  484,  451 ;  7  P.  586 ;  18  H.  110. 


[  *  169  ]  *  The  Alexander,  Picket,  Master. 

8  C.  169. 

A  Teasel,  owned  by  citizens  of  the  United  States,  sails  from  Naples,  in  the  year  1812,  for 
the  United  States,  with  a  cargo  and  a  British  license  to  cany  the  same  to  England. 

On  her  passage,  hearing  that  war  had  broken  oat  between  Great  Britain  and  the  United 
States,  she  alters  her  course  for  England ;  is  captured  by  the  British,  carried  into  Irelaad^ 
libelled,  and  acquitted  upon  her  license ;  sells  her  cargo,  and,  after  a  detention  of  seven 
months  in  Irehmd,  purchases  a  retom  cargo  in  Liverpool,  sails  for  the  United  States,  and 
is  captured  by  a  United  States*  privateer. 

Vessel  and  cargo  condemned  as  prize  to  the  captors. 

Capture  not  abandoned,  though  only  a  prize  master  put  on  board,  the  crew  being  Americans. 

This  was  an  appeal  from  the  sentence  of  the  circuit  court  for  tiie 
district  of  Massachusetts. 

The  following  were  the  material  facts  in  the  case :  — 

The  brig  Alexand^,  William  S.  Picket,  master;  sailed  from  Na- 
ples, on  the  82d  of  June,  1812,  with  a  cargo  of  brandy,  wine,  and 
cream  of  tartar,  with  a  British  license  to  carry  the  same  from  Naples 
to  England.  She  touched  at  Gibraltar,  and  there  left  her  deck-load, 
consisting  of  brandy,  and  sailed  from  thence  for  the  United  States. 
On  the  3d  of  August,  1812,  she  received  intelligence  of  the  war  be- 
tween the  United  States  and  Great  Britain,  and  changed  her  course 
for  England.  She  was  afterwards  captured  by  the  British,  and  sent 
into  Cork,  Ireland,  and  acquitted,  and  there  disposed  of  her  cargo. 
After  seven  months  detention  in  Cork,  she  proceeded  to  Liverpool, 
in  ballast.  At  Liverpool,  she  took  in  the  cargo  in  question,  purchased 
by  Samuel  Welles,  one  of  the  claimants,  then  in  England,  with  the 
proceeds  of  the  cargo  brought  from  Naples,  and  sailed  from  Livei^ 
pool  for  Boston,  May  9, 1813.  On  tiie  2d  of  June,  following,  she 
was  captured  by  the  privateer  America,  John  Kehew,  commander, 
and  libelled,  as  prize,  in  the  district  of  Massachusetts. 

When  The  Alexander  sailed  from  Naples,  she  and  her  cargo  were 
owned,  one  half  by  the  claimants,  and  tiie  other  half  by  W.  and  S. 
Bobinson. 

The  master  on  his  examination  upon  the  standing  interrogatories, 
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stated  that  the  vessel  belonged  to  J.  and  S.  Welles  and  W.  emd  S. 
Bobinson. 

He  also  stated  that,  on  his  arrival  in  the  United  Stated,  he  delivered 
to  the  chief  clei^  of  J.  and  S.  Welles,  of  Boston,  bills  of  lading,  in- 
voices, and  letters  relating  to  the  vessel  and  goods.  These  papers 
were  never  produced  by  the  claimants. 

John  Welles,  of  Boston,  claims  the  vessel  and  cargo  •for  [  *  170  ] 
himself  and  Samuel  Welles,  alleging  that  Samnel  Welles, 
in  London,  purchased,  on  their  joint  account,  of  the  agent  of  W.  and 
S.  Robinson,  their  half  of  the  brig,  and  the  proceeds  of  the  Naples' 
cargo,  before  the  purchase  of  the  cargo  in  question.  The  United 
States,  also,  interposed  a  claim  to  the  vessel  and  cargo,  as  forfeited 
under  the  Non- Importation  Act' 

In  the  district  court,  the  claim  of  J.  and  S.  Wells  was  rejected, 
and  the  property  condemned  to  the  United  States.  From  this  decree 
the  captors  and  claimants  appealed. 

In  the  circuit  court,  the  property  was  condemned  to  the  captors. 
From  this  decree,  the  United  States  and  the  claimants  appealed. 

Rush^  attorney-general,  stated  that  it  was  not  the  intention  of 
government  to  interpose. 

Dexter^  for  the  claimants. 

PUman  and  Pinkneyy  for  the  captors. 

•  Marshall,  C.  J.,  delivared  the  opinion  of  the  court  as  [  *  179  ] 
follows :  — 

The  principles  settled  in  the  case  of  The  Rapid  decide  this  cause 
so  far  as  respects  the  character  of  The  Alexander  and  her  cargo.  In 
open  sea,  unpressed  by  any  peculiar  danger,  with  a  full  knowledge 
of  the  war,  she  changes  her  course,  and  seeks  an  enemy's  port.  If 
such  an  act  could  be  justified,  it  were  vain  to  prohibit  trade  with  the 
enemy.  The  subsequent  traffic  in  the  enemy  country,  by  which  her 
return  cargo  was  obtained,  connects  itself  with  this  voluntary  sailing 
for  an  enemy  port ;  nor  does  the  circumstance  that  she  was  carried 
by  force  into  Ireland,  when  her  actual  destination  was  England, 
break  the  chain.  The  conduct  of  The  Alexander  is  much  less  to  be 
defended  than  that  of  The  Rapid. 

But  it  is  alleged  by  the  claimants,  that  in  this  case  there  was  no 
actual  capture.  This  allegation  cannot,  in  the  opinion  of  the  court, 
be  sustained.     That  The  America  took  possession  of  The  Alexander, 
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with  the  intention  of  making  prize  of  that  part  of  her  cai^o  which 
might  be  deemed  British,  is  not  controverted.  How  was  this  inten- 
tion to  be  executed  ?  how  was  this  part  of  the  cargo  to  be  libelled,  if 
it  was  not  captured  ?  And  if  such  part  of  the  cargo  as  might 
eventually  be  British,  was  captured,  and  the  whole  remained  together 
in  the  vessel,  how  can  the  capture  be  considered  as  partial  ? 

But  it  has  been  truly  observed,  that  it  is   not  non-capture,  but 

abandonment,  for  which  the  complainants  in  fact  contend. 

[  •  180  ]       •  But  while  the  whole  cargo  remains  together,  claimed  by 

the  captor,  if  it  be  enemy  property,  how  can  any  part  of  it  be 

said  to  be  abandoned  ?  If  it  was  entirely  abandoned,  for  what  purpose 

was  one  of  the  crew  of  The  America  put  on  board  The  Alexander  ? 

The  inability  of  the  prize-master  to  secure  the  captured  vessel 
against  a  rescue,  should  one  be  attempted,  his  inability  to  bring  in 
the  vessel  without  the  aid  of  the  hands  belonging  to  her,  is,  in  rea- 
son, no  proof  of  abandonment  K  the  circumstances  of  the  captured 
vessel  be  such  as  to  do  away  all  apprehension  of  rescue,  and  inspire 
confidence  that  the  crew  will  bring  her  into  port,  no  reason  is  per- 
ceived why  the  property  of  the  captor  may  not  be  retained  as  well 
by  a  prize-master  alone,  as  by  a  considerable  detachment  from  his 
crew.  The  cases  cited  to  this  point  by  the  counsel  for  the  captors 
are  entirely  satisfactory. 

With  as  little  reason  do  the  claimants  seek  to  shelter  themselves 
under  the  instructions  of  the  28th  of  August,  1812.  Those  instruc- 
tions apply,  in  express  terms,  to  such  American  vessels  as  have  sailed 
from  Great  Britain  for  the  United  States,  "  in  consequence  of  the 
alleged  repeal  of  the  British  orders  in  council."  A  vessel  which 
sailed  while  those  orders  were  not  alleged  to  be  repealed,  cannot 
bring  herself  within  these  instructions. 

But  it  is  alleged  that  these  instructions  are  still  issued,  and  must 
mean  something.  Rather  than  ascribe  their  continuance  to  inatten- 
tion, the  counsel  for  the  claimants  would  give  them  a  construction  in 
direct  hostility  with  their  letter  and  spirit  Were  this  reasoning  even 
admitted  to  be  correct,  which  it  is  not,  it  would  become  the  duty  of 
the  court  to  be  astute  in  finding  some  object  to  which  they  might 
possibly  apply.  It  is  possible  though  certainly  it  is  barely  possible, 
that  some  vessels  which  sailed  from  England  while  the  orders  of 
council  were  supposed  to  be  repealed,  may  not  yet  have  reached  the 
United  States.  It  would  be  more  reasonable  to  reserve  these  in- 
structions for  such  possible  case,  than  to  apply  them  to  cases  which 
can  neither  be  brought  within  their  words  nor  their  meaning. 

The  sentence  is  affirmed^  with  costs. 

8C.451;  18  H.  110. 
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8  C.  181. 

The  sailing  on  a  Yojage  nnder  the  license  and  passport  of  protection  of  the  enemy,  in 
forthernnce  of  his  views  or  interests,  constitutes  such  an  act  of  illegality  as  subjects  the 
ship  and  cargo  to  confiscation  as  prize  of  war. 

This  was  an  appeal  from  the  circuit  court  for  the  district  of  Mas- 
sachusetts.    The  case  is  fully  stated  in  the  opinion  of  the  court 

D.  Davisj  for  the  claimants. 

Bushj  attorney-general,  for  the  United  States. 

•  Story,  J.,  delivered  the  opinion  of  the  court,  as  fol-  [  *  189  ] 
lows :  — 

•  The  facts  of  this  case,  and  the  grounds  upon  which  a  [  *  190  ] 
decree  of  condemnation  was  pronounced  in  the  circuit  court, 

faUy  appear  in  the  opinion  of  that  court  which  accompanies  this 
record.  That  opinion  has  been  submitted  to  my  brethren,  and  a 
majority  of  them  concur  in  the  decree  of  condemnation,  upon  the 
reasons  and  principles  therein  stated.  It  is  not  thought  necessary  to 
repeat  those  reasons  and  principles  in  a  more  formal  manner ;  it  is 
sufficient  to  declare  as  the  result  of  them,  that  we  hold,  that  the  sail- 
ing on  a  voyage  under  the  license  and  passport  of  protection  of  the 
enemy,  in  furtherance  of  his  views  or  interests,  constitutes  such  an 
act  of  illegality,  as  subjects  the  ship  and  cargo  to  confiscation  as 
prize  of  war;  and  that  the  facts  of  the  present  case  afford  irrefraga- 
ble evidence  of  such  act  of  illegality. 

The  judgment  jof  the  circuit  court  is  therefore  affirmed,  with  costs. 

The  following  is  the  opinion  of  the  circuit  court  of  Massachu- 
setts, referred  to  in  the  foregoing  opinion. 

"The  Julia  and  cargo  were  captured,  as  prize,  by  the  United 
States'  frigate  Chesapeake,  commanded  by  Captctin  Evans,  on  the 
31st  December,  1812.  Prom  the  preparatory  evidence  and  docu- 
ments, it  appears  that  she  sailed  from  Baltimore,  on  or  about  the  31st 
October,  1812,  bound  on  a  voyage  to  Lisbon,  with  a  cargo  of  corn, 
bread,  and  flour ;  and  the  capture  took  place  on  the  return  voyage 
to  the  United  States.  The  vessel  and  cargo  were  documented  as 
American,  and  as  owned  by  the  claimants,  who  are  American  citi- 


Digitized  by  VjOOQIC 


80  SUPREME    COURT   OF   THE   UNITED   STATES. 


The  Alexander.    8  C. 


with  the  intention  of  making  prize  of  that  part  of  her  cargo  which 
might  be  deemed  British,  is  not  controverted.  How  was  this  inten- 
tion to  be  executed  ?  how  was  this  part  of  the  cargo  to  be  libelled,  if 
it  was  not  captured  ?  And  if  such  part  of  the  cargo  as  might 
eventually  be  British,  was  captured,  and  the  whole  remained  together 
in  the  vessel,  how  can  the  capture  be  considered  as  partial  ? 

But  it  has  been  truly  observed,  that  it  is  not  non-capture,  but 

abandonment,  for  which  the  complainants  in  fact  contend. 

[  •  180  ]       •  But  while  the  whole  cargo  remains  together,  claimed  by 

the  captor,  if  it  be  enemy  property,  how  can  any  part  of  it  be 

said  to  be  abandoned  ?  If  it  was  entirely  abandoned,  for  what  purpose 

was  one  of  the  crew  of  The  America  put  on  board  The  Alexander  ? 

The  inability  of  the  prize-master  to  secure  the  captured  vessel 
against  a  rescue,  should  one  be  attempted,  his  inability  to  bring  in 
the  vessel  without  the  aid  of  the  hands  belonging  to  her,  is,  in  rea- 
son, no  proof  of  abandonment.  K  the  circumstances  of  the  captured 
vessel  be  such  as  to  do  away  all  apprehension  of  rescue,  and  inspire 
confidence  that  the  crew  will  bring  her  into  port,  no  reason  is  per- 
ceived why  the  property  of  the  captor  may  not  be  retained  as  well 
by  a  prize-master  alone,  as  by  a  considerable  detachment  from  his 
crew.  The  cases  cited  to  this  point  by  the  counsel  for  the  captors 
are  entirely  satisfactory. 

With  as  little  reason  do  the  claimants  seek  to  shelter  themselves 
under  the  instructions  of  the  28th  of  August,  1812.  Those  instruc- 
tions apply,  in  express  terms,  to  such  American  vessels  as  have  sailed 
from  Great  Britain  for  the  United  States,  "  in  consequence  of  the 
alleged  repeal  of  the  British  orders  in  council."  A  vessel  which 
sailed  while  those  orders  were  not  alleged  to  be  repealed,  cannot 
bring  herself  within  these  instructions. 

But  it  is  alleged  that  these  instructions  are  still  issued,  and  must 
mean  something.  Rather  than  ascribe  their  continuance  to  inatten- 
tion, the  counsel  for  the  claimants  would  give  them  a  construction  in 
direct  hostility  with  their  letter  and  spirit  Were  this  reasoning  even 
admitted  to  be  correct,  which  it  is  not,  it  would  become  the  duty  of 
the  court  to  be  astute  in  finding  some  object  to  which  they  might 
possibly  apply.  It  is  possible  though  certainly  it  is  barely  possible, 
that  some  vessels  which  sailed  from  England  while  the  orders  of 
council  were  supposed  to  be  repealed,  may  not  yet  have  reached  the 
United  States.  It  would  be  more  reasonable  to  reserve  these  in- 
structions for  such  possible  case,  than  to  apply  them  to  cases  which 
can  neither  be  brought  within  then:  words  nor  then:  meaning. 

The  sentence  is  affirmed^  with  costs. 

8  C.  451;  18  H.  110. 
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•  The  Julia,  Luce,  Master.  [  •  ISt  ] 

8  C.  181. 

The  safling  on  a  Yoyage  nnder  the  license  and  passport  of  protection  of  the  enemy,  in 
fnrtheninoe  of  his  views  or  interests,  constitutes  soch  an  act  of  illegality  as  subjects  the 
ship  and  cargo  to  confiscation  as  prize  of  war. 

This  was  an  appeal  from  the  circuit  court  for  the  district  of  Mas- 
sachusetts.    The  case  is  fully  stated  in  the  opinion  of  the  court 

D.  Darnsy  for  the  claimants. 

Bushy  attorney-general,  for  the  United  States. 

•  Story,  J.,  delivered  the  opinion  of  the  court,  as  fol-  [  *  189  ] 
lows:  — 

•  The  facts  of  this  case,  and  the  grounds  upon  which  a  [  *  190  ] 
decree  of  condemnation  was  pronounced  in  the  circuit  court, 

fuUy  appear  in  the  opinion  of  that  court  which  accompanies  this 
record.  That  opinion  has  been  submitted  to  my  brethren,  and  a 
majority  of  them  concur  in  the  decree  of  condemnation,  upon  the 
reasons  and  principles  therein  stated.  It  is  not  thought  necessary  to 
repeat  those  reasons  and  principles  in  a  more  formal  manner ;  it  is 
sufficient  to  declare  as  the  result  of  them,  that  we  hold,  that  the  sail- 
ing on  a  voyage  under  the  license  and  passport  of  protection  of  the 
enemy,  in  furtherance  of  his  views  or  interests,  constitutes  such  an 
act  of  illegality,  as  subjects  the  ship  and  cargo  to  confiscation  as 
prize  of  war;  and  that  the  facts  of  the  present  case  afford  irrefraga- 
ble evidence  of  such  act  of  illegality. 

The  judgment  jof  the  circuit  court  is  therefore  affirmed,  with  costs. 

The  following  is  the  opinion  of  the  circuit  court  of  Massachu- 
setts, referred  to  in  the  foregoing  opinion. 

"The  Julia  and  cargo  were  captured,  as  prize,  by  the  United 
States'  frigate  Chesapeake,  commanded  by  Captctin  Evans,  on  the 
31st  December,  1812.  From  the  preparatory  evidence  and  docu- 
ments, it  appears  that  she  sailed  from  Baltimore,  on  or  about  the  31st 
October,  1812,  bound  on  a  voyage  to  Lisbon,  with  a  cargo  of  com, 
bread,  and  flour ;  and  the  capture  took  place  on  the  return  voyage 
to  the  United  States.  The  vessel  and  cargo  were  documented  as 
American,  and  as  owned  by  the  claimants,  who  are  American  citi- 
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zens.  The  vessel  had  on  board  sundry  documents  of  protection 
from  British  agents,  which  were  delivered  up  to  i^e  captors,  and, 
together  with  the  other  ship's  papers,  were  put  on  board  of  the  prize, 
in^the  custody  of  the  prize  nmster ;  and  these  documents  were  the 
unquestionable  cause  of  the  capture.  It  appears  that  the  American 
master  and  crew  were  left  on  board  the  prize,  and,  during  the  subse- 
quent voyage  to  the  United  States,  these  British  documents  were 
taken  from  the  custody  of  the  prize  master  surreptitiously,  and  without 

his  knowledge  as  to  the  time  or  manner ;  he  alleged  expressly 
[  •  191  ]  that  they  were  stolen,  and  this  allegation  seems  *  admitted 

by  the  master,  in  a  supplementary  affidavit,  who,  however, 
denies  any  knowledge  or  connection  in  liie  transaction.  The  prize 
master  took  exact  copies  of  these  documents,  for  the  purpose  of  send- 
ing them  to  the  secretary  of  the  navy ;  which  copies  have  been  pro- 
duced in  court,  and  verified  by  his  affidavit  AU  the  other  original 
documents  have  been  faithfully  produced.  Upon  the  examination  of 
the  master  upon  the  standing  interrogatories,  on  the  18th  February, 
1812,  although  there  are  several  interrogatories,  and  particularly  ihe 
16th  and  ?7th,  which  point  directly  to  the  subject-matter,  he  did  not 
state  the  Existence  of  any  British  document,  passport,  safeguard,  or 
protection ;  and,  what  is  quite  as  remcurkable,  he  expressly  dedaied 
that  he  knew  not  upon  what  pretence  nor  for  what  reason  the  vessel 
and  cargo  were  captured.  It  was  not  until  after  the  time  assigned 
for  the  trial,  and  on  the  8th  of  March,  1813,  that  the  master,  by  a 
supplementary  affidavit,  (which  was  admitted  through  great  indul- 
gence, and  contrary  to  the  general  practice  of  prize  courts,)  attempted 
to  explain  his  omission,  and  to  vindicate  his  misconduct  The 
apology  is  equally  weak  and  futile.  At  the  time  when  these  examin- 
ations were  taken,  the  interrogatories  had  been  drawn  up  with  care 
and  deliberation.  The  commissioners  were  present  to  explain  to  the 
understanding  of  every  man  intent  on  truth,  the  meaning  of k  any 
question  which  might  appear  obscure.  The  master  was  a  part  owner 
of  the  vessel  and  cargo,  and  the  regular  depository  of  all  the  papers 
connected  with  the  voyage.  It  is  utterly  incredible  that  he  should 
not  recollect,  on  his  examination,  the  existence  of  these  British  docu- 
ments. They  were  put  on  board  for  the  special  safeguard  and  secu- 
rity of  the  vessel  and  cargo.  Indeed,  independent  of  them,  the  risk 
of  the  capture  would  have  been  imminent.  A  mstster  can  never  be 
admitted  to  be  heard,  in  a  prize  court,  to  aver  his  ignorance  or  forget- 
fulness  of  the  documents  of  his  ship.  It  is  his  duty  to  know  what 
they  are ;  and  he  cannot  be  believed  ignorant  of  their  contents,  with- 
out overthrowing  all  the  presumptions  which  govern  in  prize  proceed- 
ings.    Looking  to  the  whole  conduct  of  the  master,  it  seems  to  be 
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iireconcilable  with  the  roles  of  morality  and  fair  dealing ;  and  I  have 
great  difficulty  in  exempting  him  from  the  imputatioii  of  being  guilty 
of  a  wilful  suppression  of  the  truth. 

*At  the  hearing,  a  [preliminary  objection  was  taken  to  the  [  *  192  ] 
introduction  of  t^e  copies  of  the  British  documents,  upon 
the  ground  that  the  originals,  as  the  best  evidence,  ought  to  be  pro- 
duced. The  rule  undoubtedly  applies  when  the  originals  are  in 
existence,  and  in  the  possession  or  control  of  the  party.  The  exilu- 
oidinary  disappearance  of  these  important  papers,  under  the  circum- 
fitances  of  this  case,  I  can  have  little  doubt  was  occasioned  by  a 
firaudulent  sublzaction.  There  is  no  reason  to  impute  this  subtrac- 
tion to  the  prize  master.  The  documents  were  to  him  a  very  impor- 
tant protection ;  they  constituted  the  avowed  reason  of  the  capture, 
as  the  mate  and  some  of  the  seamen  testify.  It  is  irue  that  the 
master  has  dedaied  that  he  knew  not  the  pretence  of  capture ;  but 
it  can  hardly  be  believed  that  he  could  be  ignorant  of  a  fact  which 
so  materially  affected  his  interest.  I  feel  myself  bound  to  make 
very  unfavorable  inferences  against  him ;  and  if,  m  odium  spoUaiari^ 
I  impute  the  suMraction  to  some  person  on  board  connected  with 
the  voyage,  and  in  the  confidence  of  the  master,  it  is  measuring  out 
no  injustice  to  one  who  appears  to  deem  misstatements  and  conceal- 
ments no  violent  breach  of  good  faith.  I  shall,  therefore,  admit  the 
copies,  vmfied  as  they  axe,  as  good  evidence  in  these  proceedings ; 
and  I  will  add,  that  if  a  single  material  fact  in  favor  of  the  claimants 
had  depended  upon  the  supplementary  affidavit  of  the  master,  I 
should  have  felt  myself  compelled  to  repudiate  it  in  order  to  vindi- 
cate the  regularity  of  prize  proceedings,  and  suppress  the  efforts  of 
fraud  to  derive  benefit  from  after  thoughts  and  contrivances.  These 
remarks  are  not  made  without  regret ;  but  public  duty  requires  that 
manifest  aberrations  from  moral  propriety  should  not  receive  shelter 
in  this  court. 

Having  disposed  of  this  preliminary  objection,  I  now  proceed  to 
consider  the  two  questions  which  have  been  so  ably  discussed  in  this 
case. 

1st.  Whether  the  use  of  an  enemy's  license  or  protection,  on  a 
voyage  to  a  neutral  country  in  alliance  with  the  enemy,  be  illegal,  so 
as  to  affect  the  property  with  confiscation. 

2d.  K  not,  whether  the  terms  of  the  present  license  distinguish 
this  case  unfavorably  from  the  general  principle. 

•  The  British  documents  which  were  on  board,  and  which,  [  *  193  J 
for  conciseness,  I  have  termed  a  license,  are  as  follows :  — 

1st  A  license  from  Admiral  Sawyer,  in  the  words  following :  — 
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"  By  Herbert  Sawyer,  Esq.,  vice-admiral  of  the  blue,  and 
.  [seal.]  commander-in-chief  of  his  Majesty's  ships  and  vessels  em- 
ployed and  to  be  employed  in  the  River  St  Lawrence,  along 
the  coast  of  Nova  Scotia,  the  islands  of  Anticosti,  Madelaine,  and 
Saint  John,  and  Cape  Breton  and  the  Bay  of  Fundy,  and  at  and 
about  the  island  of  Bermuda,  or  Somers's  Islands,  &c.,  &c.,  &c. 

"  Whereas  Mr.  Andrew  AJlen,  his  Majesty's  counsel  at  Boston,  has 
recommended  to  me  Mr.  Robert  Ewell,  a  merchant  of  that  place,  and 
well  inclined  towards  the  British  interest,  who  is  desirous  of  sending 
provisions  to  Spain  and  Portugal,  for  the  use  of  the  allied  armies  in 
the  Peninsula,  and  T^ereas  I  think  it  fit  and  necessary  that  encour- 
agement and  protection  should  be  afforded  him  in  so  doing. 

«  These  are,  therefore,  to  require  and  direct  all  captains  and  comr 
manders  of  his  Majesty's  ships  and  vessels  of  war  which  may  fall  in 
with  any  American,  or  other  vessel  bearing  a  neutral  flag,  laden  wiHi 
flour,  bread,  corn,  or  peas,  or  any  other  species  of  dry  provisions, 
bound  from  America  to  Spain  or  Portugal,  and  having  this  protection 
on  board,  to  sufier  her  to  proceed  without  unnecessary  obstruction  or 
detention  in  her  voyage ;  provided  she  shall  appear  to  be  steering  a 
due  course  for  those  countries,  and  it  being  understood  this  is  only 
to  be  in  force  for  one  voyage,  and  within  six  months  from  the  date 
hereof. 

"  GKven  under  my  hand  and  seal,  on  board  his  Majesty's  ship 
Centurion,  at  Halifax,  this  fourth  day  of  August,  one  thousand 
eight  hundred  and  twelve. 

«  H.  Sawyer,  Vtce-AdmiraV' 

By  command  of  the  vico-admiral. 
William  Atbb. 

2d.  The  following  document  signed  by  Andrew  Allen :  "  To  the 
commanders  of  his  Majesty's  ships  of  war  or  of  private  armed  ships 
belonging  to  subjects  of  his  Majesty. 

**  Whereas,  from  the  consideration  of  the  great  importance  of  con- 
tinuing a  regular  supply  of  flour  and  other  dried  provisions  to  the 
allied  armies  in  Spain  and  Portugal,  it  hsis  been  deemed  expedient 
by  his  Majesty's  government,  that,  notwithstanding  the  hostilities  now 
existing  between  Great  Britain  and  the  United  States,  every  degree 
of  encouragement  and  protection  should  be  given  to  American  ves- 
sels laden  with  flour  and  other  dry  provisions,  and  bond  fide  bound 
to  Spain  or  Portugal.  And  whereas,  in'fturtherance  of  these  views 
of  his  Majesty's  government,  Herbert  Sawyer,  Esq.,  vice-admiral  and 
commander-in-chief  on  the  Halifax  station,  has  addressed  to  me  a 
letter  under  the  date  of  the  6th  of  August,  1812,  (a  copy  whereof  is 
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hereunto  annexed,)  wherein  I  am  instracted  to  furnish  a  copy  of  his 
letter,  certified  under  my  consular  seal,  to  every  American  vessel  so 
laden  and  bound,  destined  to  serve  as  a  perfect  safeguard  and  pro- 
tection of  such  vessel  in  the  prosecution  of  her  voyage.  Now,  there- 
fore, in  obedience  to  these  instructions,  I  have  granted  to  the  American 
brig  Julia,  Tristram  Luce,  master,  of  159  tons  burden,  now  lying  in 
the  harbor  of  Boston,  and  bound  to  Baltimore  for  the  purpose  of 
taking  in  a  cargo  of  flour  and  com,  and  proceeding  thence  to  a  port 
in  Spain  or  Portugal,  not  under  French  domination,  the  annexed 
documents,  requesting  all  officers  commanding  his  Majesty's  ships  of 
"war,  or  private  armed  ships  belonging  to  subjects  of  his  Majesty,  to 
give  the  said  vessel  all  due  assistance  and  protection  in  the  prosecu- 
tion of  her  voyage  to  Spain  or  Portugal,  and  on  her  return  thence  to 
her  port  of  original  departure,  laden  with  salt  or  with  specie  to  the 
net  amount  of  her  outward  cargo,  or  in  ballast  only. 

"  Given  under  my  hand  and  seal  of  office  at 
[consular  seal.]     Boston,  this  eighteenth  day   of  September, 
1812. 

"Andrbw  Allen,  jun. 
ERs  Majestifs  Constd.^^ 

•3d.  "A  copy  of  Admiral  Sawyer's  letters  to  A.  Allen,  referred  to 
in  the  preceding  document,  and  certified  under  the  consular  seal ;  as 
follows:  — 

(ooFT.)  '  **  His  Majesty's  ship  CentarioD, 

At  Halifkx,  the  5ih  of  Aognst,  1812. 

"  Sir,  I  have  folly  considered  that  part  of  your  letter  of  the  eight- 
eenth ultimo,  which  relates  to  the  means  of  insuring  a  constant  sup* 
ply  of  flour  and  other  dried  provisions,  to  the  allied  armies  in  Spain 
and  Portugal,  and  to  the  West  India  Islands ;  and  being  aware  of 
the  importance  of  the  subject,  concur  in  the  proposition  you  have 
made.  I  shall,  therefore,  give  directions  to  the  commanders  of  his 
Majesty's  squadron  under  my  command,  not  to  molest  American 
vessels  unarmed  and  so  laden,  ^  bond  fide  ^  bound  to  British,  Portu- 
guese, or  Spanish  ports,  whose  papers  shaU  be  accompanied  with  a 
certified  copy  of  this  letter  under  the  consular  seal. 
"  I  have  the  honor  to  be,  sir, 

"  Your  most  obedient  humble  servant, 
"  H.  Sawyer,  Vtce-AdmiraL'* 

To  Andrew  Allen,  Esq. 
his  Majesty's  consul  at  Boston. 
VOL.   UL  8 
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"  Office  of  his  Britannic  Majesty's  Ck)nsuL 

"  I,  Andrew  Allen,  jun.,  his  Britannic  majesty's  consul  for  the  States 
of  Massachusetts,  New  Hampshire,  Rhode  Island,  and  Connecticut, 
hereby  certify  that  the  annexed  paper  is  a  true  copy  of  a  letter  ad- 
dressed to  me  by  Herbert  Sawyer,  Esq.,  vice-admiral  and  commander 
on  the  Halifax  station. 

'^  Given  under  my  hand  and  seal  of  office,  at 

Boston,  in  the   State  of   Massachusetts,  this 

[consular  seal.]  .  eighteenth  day  of  September,  in  the  year  of 

our    Lord    one  thousand  eight   hundred    and 

twelve. 

"Andrew  Allen,  jun." 

[  •  193  ]  *1n  appro€u^hing  the  more  general  question  which  has  beea 
raised  in  this  case,  I  am  free  to  acknowledge  that  I  felt  no 
inconsiderable  diffidence,  both  from  the  importance  of  the  question, 
and  the  different  opinions  which  eminent  jurists  have  entertained 
respecting  it.  Nor  am  I  insensible,  also,  that  it  has  entered  some- 
what into  political  discussions,  and  awakened  the  applause  and  zeal 
of  some,  and  the  denunciations  of  others,  considered  merely  as  a  sub- 
ject of  national  policy,  and  not  of  legal  investigation.  It  has  now 
become  my  duty  to  examine  it;  and^  whatever  may  be  my  opinion,  I 
feel  a  consolation  that  it  is  in  the  power  of  a  higher  tribunal  to  revise 
my  errors,  and  award  ample  justice  to  the  parties. 

At  the  threshold  of  this  inquiry,  I  lay  it  down  8is  a  fundamental 
proposition,  that  strictiy  speaking,  in  war,  all  intercourse  between  the 
subjects  and  citizens  of  the  belligerent  countries  is  illegal,  unless 
sanctioned  by  the  authority  of  the  government,  or  in  the  exercise  of 
the  rights  of  humanity.  I  am  aw^re  that  the  proposition  is  usually 
laid  down  in  more  restricted  terms  by  elementary  writers,  and  is  con- 
fined to  commercial  intercourse.  Bynkershoek  says  :  "  Ex  natura  belli, 
commercia  inter  hostes  cessare,  non  est  duUjbandum.  Quamvis  nulla 
specialis  sit  commerciorum  prohibitio,  ipso  tamen  jure  belli  commer- 
cia esse  vetit£^  ipsse  indictiones  bellorum  satis  declarant."  Bynk.  Q* 
J.  P-  book  1,  c  3.  And  yet  it  seems  not  difficult  to  percrive  that  his 
reasoning  extends  to  every  species  of  intercourse,  Valin,  in  his  com- 
mentary on  the  French  ordinance,  speedking  of  the  reason  of  requir- 
ing the  name  and  domicile  in  a  policy,  says : "  Est  encore  de  connaitre, 
en  temps  de  guerre,  si  malgr^  I'interdiction  de  commerce,  qu'emporte 
toujours  toute  declaration  de  guerre,  les  sujets  du  Roi  ne  font  point 
commerce  avec  les  ennemis  de  PEtat,  ou  avec  des  amis  ou 
[  •  194  ]  allies,  par  I'interposition  desquels  on  ferait  passer  aux  •en- 
nemis des  munitions  de  guerre  et  de  bouche,  ou  d'autres 
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effets  prohibes ;  car  tout  cela,  ^tant  defendu  comme  pr^jndiciable  a 
I'etat}  Bendt  snjet  a  confiscation,  et  a  etre  declare  de  bonne  prise." 
Lob.  1,  tit  6,  art  3,  p.  31.  In  another  place,  adverting  to  a  case  of 
neutral,  allied,  and  French  property  on  board  an  enemy  ship,  &c.,  he 
declares  it  subject  to  confiscation,  because  "  C'est  favoris^r  le  com- 
merce de  Pennemi  et  faciliter  le  transp(»rt  de  ses  denr^es  et  marchan* 
discs,  ce  qui  ne  pent  convenir  aux  traites  d'alliance  ou  de  neutrality, 
encore  moins  aux  sujets  du  Roi  auxquels  toute  communication  avec 
1  ennemi  est  etroitement  defendu  sur  peine  meme  de  la  vie."  Lib. 
3,  tit  9,  art  7,  p.  253.  And  Valin,  Traits  des  Prises,  chap.  6,  sec  5, 
p.  62. 

From  this  last  expression,  it  seems  clecur  that  Valin  did  not  under- 
stand the  interdiction  as  limited  to  mere  commercial  intercourse.  In 
tiie  elaborate  judgment  of  Sir  W.  Scott,  in  The  Hoop,  1  Rob.  165, 
196,  the  illegality  of  commercial  intercourse  is  fully  established  as  a 
doctrine  of  national  law ;  but  it  does  not  appear  that  the  case  befoi^ 
him  required  a  more  extended  examination  of  the  subject  The  black 
book  of  the  admiralty  contains  an  article  which  deems  every  inter- 
course with  tiie  public  enemy  an  indictable  offence.  This  article, 
which  is  supposed  to  be  as  old  as  the  reign  of  Edward  IIL  directs 
the  grand  inquest "  Soit  enquis  de  tons  ceux  qui  entrecommunent, 
Tendent  ou  achetent  avec  aucuns  des  enemis  de  notre  Seigneur  le 
Boi  sans  license  special  du  Roi  ou  de  son  amiral."  But,  independ- 
ent of  all  authority,  it  would  seem  a  necessary  result  of  a  state  of 
war  to  suspend  all  negotiations  and  intercourse  between  the  subjects 
of  the  beUigerent  nations.  By  the  war,  every  subject  is  placed  in 
hostility  to  the  adverse  party.  He  is  bound  by  every  effort  of  his 
own  to  assist  his  own  government,  and  to  counteract  the  measures 
of  its  enemy.  Every  aid,  therefore,  by  personal  communication,  or 
by  other  intercourse^  which  shall  take  off  the  pressure  of  the  war,  or 
foster  the  resources,  or  increase  the  comforts  of  the  public  enemy,  is 
strictly  inhibited.  No  contract  is  considered  as  valid  between  ene- 
mies, at  least  so  far  as  to  give  them  a  remedy  in  the  courts  of  either 
government;  and  they  have,  in  the  language  of  the  civil  law,  no 
ability  to  sustain  a  persona  standi  m  judicio.  The  ground 
upon  which  a  trading  with  the  enemy  *  is  prohibited,  is  not  [  *  195  ] 
the  criminal  intentions  of  the  parties  engaged  in  it,  or  the 
direct  and  immediate  injury  to  the  State.  The  jMrinciple  is  extracted 
from  a  more  enlarged  policy,  which  looks  to  the  general  interests  of 
the  nations,  which  may  be  sacrificed  under  the  temptation  of  unHia* 
ited  intercourse,  or  sold  by  the  cupidity  of  corrupted  avarice.  In  the 
language  of  Sir  William  Scott,  I  would  ask :  «  Who  can  be  insensi- 
ble to  the  consequences  that  might  follow,  if  every  person,  in  time 
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of  war,  had  a  right  to  carry  on  a  commercial  intercourse  with  the 
enemy,  and,  under  color  of  that,  had  the  means  of  carrying  on  any 
other  species  of  intercourse  he  might  think  fit  ?  The  inconvenience 
to  the  public  might  be  extreme ;  and  where  is  the  inconvenience  on 
the  other  side,  that  the  merchant  should  be  compelled,  in  such  a  situa- 
tion of  the  two  countries,  to  carry  on  his  trade  between  them,  (if  ne- 
cessary,) under  the  eye  and  control  of  the  government  charged  with 
the  care  of  the  public  safety  ?  " 

Nor  is  there  any  difference  between  a  direct  intercourse  between 
the  enemy  countries,  and  an  intercourse  through  the  medium  of  a 
neutral  port  The  latter  is  as  strictly  prohibited  as  the  former.  4 
Rob.  65,  79.     The  Jonge  Pieter. 

It  is  argued  that  the  cases  of  trading  with  the  enemy  are  not  ap- 
plicable, because  there  is  no  evidence  of  actual  commerce ;  and  an 
irresistible  presumption  arises  from  the  nature  of  the  voyage  to  a 
neutral  port,  that  no  such  trade  is  intended.  If  I  am  right  in  the 
position,  that  all  intercourse,  which  humanity  or  necessity  does  not 
require,  is  prohibited,  it  will  not  be  very  material  to  decide  whether 
there  be  a  technical  commerce  or  not  But  it  is  clear,  beyond  all 
doubt,  that  no  inference  can  arise  of  an  actual  commerce?  The 
license  is  issued  by  the  agents  of  the  British  government,  and,  I  must 
presume,  under  its  authority.  It  is  sold  (as  it  is  stated)  in  the  mar- 
ket ;  and  if  it  be  a  valuable  acquisition,  the  price  must  be  propor^ 
tionate.  If  such  licenses  be  an  article  of  sale,  I  beg  to  know  in  what 
respect  they  can  be  distinguished  from  the  sale  of  merchandise  ?  If 
purchased  directly  of  the  British  government,  would  it  not  be  a  traffic 
with  ail  enemy  ?  If  purchased  indirectly,  can  it  change  the 
[  •  196  ]  nature  of  the  transaction  ?  It  has  been  said  *  that  if  pur- 
chased of  a  neutreil,  the  trade  in  Ucenses  is  no  more  illegal 
than  the  purchase  of  goods  of  the  enemy  fabric  bond  fide^  conveyed 
to  neutrals*  Perhaps  this  may,  under  circumstances,  be  correct ;  but 
I  do  not  understand  that  the  purchase  of  goods  of  enemy  manufac- 
ture, and  avowedly  belonging  to  an  enemy,  is  legalized  by  the  mere 
fact  of  the  sale  being  made  in  a  neutral  port  The  goods  must  have 
become  incorporated  into  the  general  stock  of  neutral  trade,  before  a 
belligerent  can  lawfully  become  a  purchaser.  K  such  licenses  be  a 
legitimate  article  of  sale,  will  they  not  enable  the  British  government 
to  raise  a  revenue  from  our  citizens,  and  thereby  add  to  their  resources 
of  war  ?  Admit,  however,  that  they  are  not  so  sold,  but  are  a  mea- 
sure of  policy  adopted  by  Great  Britain  to  further  her  own  interests, 
and  insure  a  constant  supply  of  the  necessaries  of  life,  either  in  or 
through  neutral  countries ;  can  it  be  asserted  that  an  American  citi- 
zen is  wholly  blameless,  who  enters  into  stipulations  and  engage* 
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ments  to  effect  their  purposes?  Is  not  the  enemy  thereby  relieved 
from  the  pressure  of  the  war,  and  enabled  to  wage  it  more  succ^s- 
fully  against  the  other  branches  of  the  same  commerce  not  protected 
by  this  indulgence  ? 

It  is  said  that  the  case  of  a  personal  license  is  not  distinguishable 
from  a  general  order  of  council  authorizing  and  protecting  all  trade 
to  a  neutral  country.  In  my  judgment  they  are  very  distinguishable. 
The  first  presupposes  a  personal  communication  with  the  enemy, 
and  an  avowed  intention  of  furthering  his  objects,  to  the  exclusion  of 
the  general  trade  by  other  merchants  to  the  same  country ;  it  has  a 
direct  tendency  to  prevent  such  general  trade ;  and  relieves  the  enemy 
from  the  necessity  of  resorting  to  a  general  order  of  protection ;  it 
contaminates  the  commercial  enterprizes  of  the  favored  individual 
with  purposes  not  reconcilable  with  the  general  policy  of  his  country ; 
exposes  him  to  extr€U)rdinary  temptations  to  succour  the  enemy  by 
intelligence ;  and  separates  him  from  the  general  character  of  his 
country,  by  clothing  him  with  all  the  effective  interests  of  a  neutral. 
Now  these  are  some  of  the  leading  principles  upon  which  a  trade 
with  the  enemy  has  been  adjudged  illegal  by  the  law  of  nations.  On 
the  other  hand,  a  general  order  opens  the  whole  trade  of  the  neutral 
country  to  every  merchant  It  presupposes  no  incorporation 
in  enemy  *  interests.  It  enables  the  whole  mercantile  enter-  [  *  197  ] 
prise  of  the  country  to  engage  upon  equal  terms  with  the 
traffic ;  and  it  separates  no  individual  from  the  general  national  char- 
acter. It  relaxes  the  vigor  of  war,  not  only  in  that  particular  trade, 
but  collaterally  opens  a  path  to  other  commerce.  There  is  all  the 
difference  between  the  cases  that  there  is  between  an  active  personal 
cooperation  in  the  measures  of  the  enemy,  €md  the  merely  accidental 
aid  afforded  by  the  pursuit  of  a  fair  and  legitimate  commerce. 

In  the  purch€Lse  or  gratuity  of  a  license  for  trade,  there  is  an  implied 
agreement  that  the  party  shall  not  employ  it  to  the  injury  of  the 
grantor ;  that  he  shall  conduct  himself  in  a  perfectly  neutral  manner, 
and  avoid  every  hostile  conduct  I  say,  there  is  an  implied  agree- 
laent^to  this  effect,  in  the  very  terms  and  nature  of  the  engagement 
I  am  warranted  in  declaring  this,  from  the  uniform  construction  put 
by  Great  Britain  on  the  conduct  of  her  own  subjects  acting  under 
licenses.  Can  an  American  citizen  be  permitted  in  this  manner  to 
carve  out  for  himself  a  neutrality  on  the  ocean,  when  his  country  is 
at  W€ur  ?  Can  he  justify  himself  in  refusing  to  aid  his  countrymen 
who  have  fallen  into  the  hands  of  the  enemy  on  the  ocean,  or  decline 
their  rescue  ?  Can  he  withdraw  his  personal  services,  when  the  neces- 
sities of  the  nation  require  them  ?  Can  an  engagement  be  legal,  which 
imposes  upon  him  the  temptation  or  necessity  of  deeming  his  per- 
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sonal  interest  at  variance  with  the  legitimate  objects  of  his  govern- 
ment? I  confess  that  I  am  slow  to  believe  that  the  principles  of 
national  law,  which  formeriy  considered  the  lives  and  properties  of  all 
enemies  as  liable  to  the  arbitrary  disposal  of  their  adversary,  are  so 
far  relaxed  that  a  part  of  the  people  may  claim  to  be  at  peace,  while 
the  residue  are  involved  in  the  desolations  of  war.  Before  I  shall 
believe  the  doctrine,  it  must  be  taught  me  by  the  highest  tribunal  of 
the  nation ;  in  whose  superior  wisdom  and  sagacity  I  shall  most 
cheerfully  repose. 

It  has  been  said  that  no  case  of  condemnation  can  be  found  on 
aceouitt  of  the  use  of  an  enemy  license.  Admitting  the  fact,  I  am 
not  disposed  to  yield  to  the  inference  that  it  is  therefore  lawful.     It  is 

one  of  the  many  novjel  questions  which  may  be  presumed  to 
[  •  193  ]  arise  out  of  •the  extraordinary  state  of  the  world.     The 

silence  of  adjudged  cases  proves  nothing  either  way.  It 
may  \vc\\  admit  of  opposite  interpretations.  The  c€tse  of  The  Vrow 
Elizabeth,  5  Rob.  2,  has  been  cited  by  the  captors  in  support  of  the 
more  general  doctrine.  It  was  a  case  where  the  ship  had  the  flag 
and  pas9  and  documents  of  an  enemy's  ship ;  and  the  court  held  that 
the  owner  was  bound  by  the  assumed  character.  There  is  no  simi- 
larity in  the  case  before  the  court  The  ship  and  cargo  were  docu- 
mented as  American  and  not  as  British  property.  As  little  will  The 
Clarissa,  5  Rob.  4,  cited  on  the  other  side,  apply.  It  was,  at  most, 
but  a  license  given  by  the  Dutch  government,  cdlowing  a  neutral  to  * 
trade  within  its  own  colony ;  in  aU  other  respects  the  ship  an^  pro- 
perty were  avowedly  neutral ;  and,  unless  so  far  as  the  English  doc- 
trines, as  to  the  colonial  trade  could  apply,  there  was  nothing  illegal 
or  improper  in  waving  any  municipal  regulations  of  colonial  mono- 
poly in  favor  of  a  neutral  There  was  nothing  which  compromitted 
the  allegiance  or  touched  the  interest  of  the  neutral  country.  If,  how- 
ever, this  license  had  conferred  on  the  neutral  the  special  privileges  of 
a  Dutch  merchant,  or  had  facilitated  the  Dutch  policy  in  warding  off 
the  pressure  of  the  war,  it  would  probably  have  received  a  very  dif- 
ferent determination.  See  The  Vreede  Scholtys,  6  Rob.  5,  note  (a). 
The  Rendsborg,  4  Rob.  98, 121.  We  all  know  that  there  are  many 
acts  which  inflict  upon  neutrals  tiie  penalty  of  confiscation,  from  the 
8ubBer%ieucy  which  they  are  supposed  to  indicate  to  enemy  interests  ; 
the  carrying  of  enemy  despatches ;  the  transportation  of  military  per- 
sons, and  the  adopting  of  the  coasting  trade  of  the  enemy.  The 
ground  of  these  decisions  is  the  voluntary  interposition  of  the  party 
to  further  the  views  and  interests  of  one  belligerent  at  the  expense  of 
the  other,  and  I  cannot  doubt  that  The  Clarissa  would  have  shared 
the  general  fate,  but  from  some  circumstance  of  peculiar  exemption. 
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By.tbe  prize  code  of  Lewis  XIV.,  (which  I  qnote  the  more  readily 
because  it  is,  in  general,  a  compilation  of  prize  law  as  recognized 
among  dvilized  nations,)  it  is  a  sufficient  gromid  of  condemnation 
that  a  vessel  bears  commissions  from  two  different  States.  Yalin 
Traite  des  Prises,  p.  S3,  says :  ^  A  I'^gard  da  vaisseau  on  se 
tronverent  des  commissions  de  deux  differens  princes  *  ou  [  *  199  ] 
^tats,  il  est  ^galement  juste  qu'il  soit  declare  de  bonne  prise, 
soit  paive  qu'il  se  peut  arborer  le  pavilion  de  Pun,  enconsequence  de 
sa  commission,  sims  faire  injure  a  I'autre,  ced,  au  reste,  regeirde  ies 
Fran9ais  comme  ks  ^irangers."  In  what  consists  the  substantive 
difference  between  navigating  under  the  commissions  of  our  own  and 
also  of  another  sovereign,  and  navigating  under  the  protection  of  the 
passport  of  such  sovereign  which  confers  or  compels  a  neutral  char* 
aoter  ?  Yalin,  in  anotiier  place  (sur  Pordinance,  lib*  3,  tit  9,  art.  4,  p* 
241,)  declares,  "si  sur  un  navire  Pran^ais  il  y  a  une  commission 
<Fun  prince  stranger  aveo  cette  de  France,  il  sem  de  bonne  prise, 
quoiqu'il  n'ait  arbor^  que  le  pavilion*  Fran^ais/'  It  is  true  that  he 
just  befoce  oiwerres,  ^  que  ce  circonstance  de  deux  congas  ou  passe* 
ports,  ou  de  deux  connaissements,  dont  I'un  est  de  France;  et  I'antre 
d'un  pays  ennemi,  ne  suffit  pas  seule  faire  declarer  le  navire  ennemi 
de  boime  prise,  et  que  cda  doit  dependre  des  circonstances  capables 
de  faire  d^uvrir  sa  v^table  destination.''  But  Yalin  is  referring  to 
the  case  of  an  enemy  ship  having  a  passport  of  trade  from  the  sove- 
leign  of  France.  I  infer  from  the  language  of  Yalin,  that  a  French 
ship  sailing  under  the  passport,  conge,  or  license  of  its  enemy,  with- 
out the  authority  <rf  its  own  sovereign,  would  have  been  lawful  prize. 
-  This  leads  me  to  another  consideration,  and  that  is,  that  the  exist- 
enoe^and' employment  of  such  a  license  affords  a  strong  presumption 
€)i  concealed  enemy  interest,  or,  at  least,  of  ultimate  destination  for 
enemy  use,^  It  is  inconceivable  that  any  government  should  allow 
its  protection  to  an  enemy  trade,  merely  out  of  favor  to  a  neutral  na- 
tion, or  to  an  ally,  or  to  its  enemy.  Its  own  particular  and  special 
interests  will  govern  its  policy ;  and  the  quid  pro  quo  must  materially 
enter  into  every  sueh  relaxation  of  belligerent  rights.  It  is,  therefore, 
a  £air  k&Sience,  elAer  that  its  subjects  partake  of  the  trade  under 
cover,  or  that  the  property,  at  some  portion  of  tiie  profits,  finds  its 
way  into  the  ^annel  of  the  public  interests. 

It  has  been  argued  that  the  use  of  false  or  simulated  papers  is  al- 
lowable in  war  as  a  stratagem  to  deceive  the  enemy  and  elude  his 
vigilance.  <  However  iMs  may  be,  it  certainly  cannot  authorize  the 
use  of  real  papers  ^f  a  hostile  character,  to  carry  into  effect 
the  avowted  ^purpose <rf  the  enemy.  We  may  be  allowed  [  •200  J 
to  deceive  our  enemy,  but  we  can  never  be  allowed  to  set 
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np,  as  snch  a  deception,  a  concert  in  his  own  measures  for  the  very 
purposes  he  has  prescribed. 

An  allusion  has  been  made  to  the  passports  or  safe-conducts 
granted,  in  former  times,  to  the  fishing  vessels  of  enemies ;  and  it  has 
been  argued  that  such  passports  or  safe-conducts  have  never  been 
supposed  to  induce  the  penalty  of  confiscation.  This  will  at  once 
be  conceded,  as  to  the  belligerent  nation  who  granted  these  indul- 
gences ;  but  as  to  the  other  nation,  where  such  passports  were  not 
guaranteed  by  treaty  or  mutual  pacts,  I  hav^  no  authority  to  lead  me 
to  an  accurate  decision.  The  French  ordinance  of  1543,  authorized 
the  admiral  to  make  fishing  truces  with  the  enemy ;  and,  where  no 
such  truces  were  made,  to  deliver  to  the  subjects  of  the  enemy,  safe- 
conducts  for  fishing  upon  the  same  stipulations  as  they  should  be  de- 
livered to  French  subjects  by  tiie  enemy.  This,  therefore,  was  an 
authority  to  be  exercised  only  in  cases  of  reciprocity ;  and  it  seems 
to  have  been  abolished  from  the  manifest  inconveniences  which 
attended  the  practice;  Valin,  sur  ord.  lib.  1,  pp.  689,  690.  I  do  not 
think  that  any  argument  in  favor  of  the  validity  of  the*  present  li- 
cense (unrecognized  as  it  is  by  our  government)  can  be  drawn  firom 
these  ancient  examples  as  to  fisheries. 

It  has  been  argued  that  the  voyage  was  lawful  to  a  neutsral  port, 
and  the  mere  use  of  a  license  cannot  cover  a  lawfdl  voyage  with  the 
taint  of  illegality.  This,  however,  is  assuming  the  very  point  in  con- 
troversy. It  is  not  universally  true  that  a  destination  to  a  neutral 
port  gives  a  bond  fide  character  to  the  voyage.  K  the  property  be 
ultimately  destined  for  an  enemy  port  or  an  enemy  tme,  it  is  clear 
that  the  interposition  of  a  neutral  port  vdll  not  save  it  fiK)m  condem- 
nation ;  4  Bob.  65,  79,  The  Jonge  Pieter.  Suppose,  in  the  present 
case,  the  vessel  and  cargo  had  been  destined  to  Lisbon  for  the  express 
use  of  the  British  fleet  there,  could  there  be  a  doubt  that  it  would 
have  been  a  direct  trade  with  an  enemy  ?  Whether  the  voyage,  there- 
fore, be  legal  or  not,  depends  not  merely  upon  the  destination,  but 
the  ultimate  application  of  the  property,  or  the  ascertained  inten- 
tions of  the  party.  A  contract  to  carry  provisions  to  St. 
[  •201  ]  •  Bartholomew's  for  the  ultimate  supply  of  the  British  West 
India  Islands,  would  be  just  as  much  an  infidngement  of 
the  law  of  war,  as  a  contract  for  a  direct  taransportation.  On  the 
whole,  I  adopt,  as  a  salutary  maxim  of  war,  the  doctrine  of  Bynker- 
shoek:  YetaJtwr  qujoquo  modo  host  iumuHlUati  consulere.  It  is  un- 
lawful in  any  manner  to  lend  assistance  to  the  enemy,  by  attaching 
ourselves  to  his  policy,  sailing  under  his  protection,  facilitating  his 
supplies,  and  separatbig  ourselves  firom  the  common  character  of  our 
country. 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,  1814 


The  Julia.    8  C. 


I  am  aware  that  the  opinion  which  I  have  fonned  as  to  the  gen- 
eral nature  of  licenses,  is  encountered  by  the  decisions  of  learned 
judges  for  whom  I  entertain  every  possible  respect  This  circum- 
stance alone,  independent  of  the  novelty  and  importance  of  the  ques- 
tion, would  awaken  in  my  own  mind  an  unusual  hesitation  as  to  the 
correctness  of  my  own  opinion ;  but,  after  much  reflection  upon  the 
subject,  I  have  not  been  able  to  find  sufficient  grounds  to  yield  it,  and 
my  duty  requires  that,  whatsoever  may  be  its  imperfections,  my  own 
judgment  should  be  pronounced  to  the  parties. 

I  am  glad,  however,  to  be  relieved  from  the  painful  necessity  of 
deciding  the  more  i:«ueral  question,  by  the  peculiar  terms  of  the  pre- 
sent license,  which  I  consider  as  affording  irrefragable  proof  of  an  illi<« 
cit  intercourse  with  the  enemy,  and  a  direct  contract  to  transport  the 
cargo  for  the  use  of  the  British  armies  in  Spain  and  Portugal,  The 
very  preamble  to  the  license  of  Admiral  Sawyer  shows  this  in  a  most 
explicit  manner,  and  discloses  facts  which  it  is  no  harshness  to  de- 
clare, are  not  very  honorable  to  the  principles  or  the  character  of  the 
parties. 

It  has  been  attempted  to  distinguish  the  present  claimants  from 
Mr.  Elwell,  to  whom  the  original  license  was  granted.  It  could  hardly 
have  been  expected  that  such  an  attempt  would  be  successful  The 
assignees  cannot  place  their  derivative  title  on  a  better  footing  than 
the  original  party.  They  must  be  considered  as  entering  into  the 
views  and  contracting  to  effectuate  the  intentions  of  the  latter ;  and 
at  all  events,  the  ille^dity  of  the  employment  of  the  license  attaches 
indissolubly  to  their  conduct.  If  it  were  material,  however,  it  might 
deserve  consideration  how  far  an  actual  assignment  is 
•  shown  in  the  case.  It  rests  on  the  affidavit  of  one  of  the  [  *  202  ] 
claimants,  and  on  the  mere  face  of  papers  which  ccmry  no 
very  decisive  character,  and  are  quite  reconcilable  with  concealed 
interests  in  other  persons,  as  the  records  of  prize  courts  abundantly 
show.  However,  I  only  glance  at  this  subject,  as  it  in  no  degree 
enters  into  the  ingredients  of  my  judgment 

A  very  bold  proposition  was,  at  one  time,  advanced  in  the  argu- 
ment by  the  claimants'  counsel,  that  if  this  cargo  had  been  actually 
destined  to  Portugal  for  the  use  of  the  allied  armies  of  Great  Britain 
and  Portugal,  or  even  for  the  use  of  the  British  army,  it  would  not 
be  an  offence  against  the  laws  of  war.  In  the  sequel,  if  I  rightly 
understand,  this  proposition,  in  this  alarming  extent,  was  not  con- 
tended for;  and  certainly  it  is  utterly  untenable  upon  the  principles 
of  national  law. 

But  it  was  insbted  on,  that  the  British  armies  in  Portugal  and 
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Spain  were  to  be  considered  as  inocnrporated  into  the  armies  of  those 
kingdoms,  and  as  not  holding  tiie  Kitish  character. 

K  I  conid  so  fer  foi^t  the  pnbHc  facts  of  which,  sitting  in  a  prise 
comt,  I  am  bound  to  take  notice,  there  is  snfficfent  in  the  papers  be- 
fore me  to  prove  the  contrary  of  this  suggestion.  In  Admiral  Saw>* 
yer's  license,  and  Mr.  Allen's  certificate,  ^bey  are  exparessly  called  the 
allied  armies^  thereby  plainly  admitting  a  separate  character  and  organ- 
ization; and  so,  in  point  of  fact,  we  all  know  it  to  be;  if,  indeed,  the 
British  character  be  not  predominant  Ihronghont  these  coontries.  I 
reject  the  distinction,  therefore,  as  utterly  insupportable  in  point  of 
focL 

It  has  been  further  argued  tiiat,  if  the  conduct  be  illegal^it  is  but 
a  personal  misdemeanor  in  no  degree  affecting  the  vessel  and  cargo ; 
and  at  all  events,  that  the  illegality  was  extinguished  by  the  termina- 
tion of  the  outward  voyage.  The  principles  of  law  affind  no  coun- 
tenance to  either  part  of  the  proposition.  K  the  property  be  engaged 
in  an  illegal  traffic  with  the  enemy,  or  even  in  an  attempt  to  trade,  it 
is  liable  to  confiscation  as  well  on  the  return  as  on  the  outward  voy- 
age ;  and  it  may  be  assumed  as  a  proposition,  liable  to  few, 
[  *  203  ]  if  any,  *  exceptions,  that  the  property  whidi  is  rendered 
auxiliary  or  subservient  to  enemy  interests,  becomes  tainted 
with  forfeiture. 

I  cannot  but  remark  that  the  license  in  this  case,  issued  within  our 
own  territory  by  an  agent  of  the  British  government,  carries  with 
it  a  peculiarly  obnoxious  character.  This  circumstance,  which  is 
founded  on  an  assumption  of  consular  authority  that  ought  to  have 
ceased  with  the  war,  affords  the  strongest  evidence  of  improper  inter- 
course. The  public  dangers  to  which  it  must  unavoidaUy  lead,  by 
fostering  interests,  within  the  bosom  of  the  country,  against  the 
measures  of  the  government,  and  the  breach  of  faith  which  it  im- 
ports in  a  public  functionary  receiving  the  protection  of  tiie  govern- 
ment, can  never  be  lost  sight  of  in  a  tribunal  of  justice.  I  forbear 
to  dwell  further  on  this  delicate  subject 

Upon  the  whole,  I  consid^  the  property  engaged  in  this  transac- 
tion as  stamped  with  the  hostile  character ;  and  I  entirely  concur  in 
the  decision  of  the  district  judge,  which  pronounced  it  subject  to 
condemnation." 

8  0.208,444;  2  W.  148. 
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The  Aurora,  Pike,  Master. 

8  C.  203. 

The  accepumoe  and  use  of  eo  enemy's  lieense  <m  a  Tojage  to  a  nentral  poit)  prosecnted  fai 
fbitherance  of  the  enemy*!  avowed  objects,  i«  fll^gal*  and  subjects  ressel  and  cargo  to 
confiscation. 

It  b  not  necessaty,  fai  order  to  subject  the  property  to  condemnation,  tiiat  the  person  grant* 
ing  the  license  should  be  duly  aothorlsed  to  grant  it,  prorided  the  person  leoeiTing  H  takes 
it  with  the  expectation  that  h  will  protect-his  property  ffom  the  enemy. 

Sailing,  with  an  intention  to  further  the  Tiews  of  the  enemy,  is  sufficient  to  condemn  the 
property,  althou^  that  intention  be  frustrated  by  capture. 

This  was  an  appeal  from  the  circuit  court  for  the  district  of  Rhode 
Island. 

The  material  frtcts  of  the  case  appear  in  the  opinion  of  the  coort 

HutUer  and  Dexter^  for  the  appellants. 

J.  Woodward^  and  Pinkney^  for  the  af^pellees. 

•  Livingston,  J.,  delivered  the  opinion  of  the  court : —  [  *  219  ] 
The  ship  Aurora  and  cargo,  owned  by  the  claimants,  who 
are  American  citizens,  and  documented  as  American  property,  were 
captured,  on  tiie  26th  of  November,  1812,  by  the  private  armed  ship 
Gk>vemor  Tompkins,  on  an  ostensible  destination  for  St.  Bartholo- 
mew's. From  the  documents  on  board,  and  the  preparatory  exami- 
nations, it  appears  that  the  ship  sailed  from  Newburyport  to  Norfolk, 
in  C>alla8t,  took  in  her  present  cargo,  consisting  of  bread,  flour,  com, 
&C.,  at  the  latter  place,  and  sailed  from  thence  on  the  voyage  on 
which  she  was  captured,  on  or  about  the  12th  November,  1812.  The 
cai^  was  consigned  to  the  supercargo  of  the  ship ;  and  the  destina- 
tion thereof  upon  the  ship's  papers,  supported  by  the  preparatory 
examinations,  was  St  Bartholomew's,  for  which  island  the  ship  ob- 
tained her  clearance.  At  the  time  of  capture,  she  was  to  the  leeward 
of  tiiat  island;  and  certain  passports  or  protections  from  the  agents 
of  the  British  government  were  found  on  board,  which  are  familiarly 
known  by  the  title  of  British  licenses;  which  documents  are  as 
follows:  — 

"  To  the  commanders  of  any  of  his  Majesty's  ships  of  war,  or  of 
private  armed  ships  belonging  to  his  Majesty. 

^  Whereas  from  a  consideration  of  the  great  importance  of  con- 
tinuing a  regular  supply  of  flour  and  other  dry  provisions  and  lum- 
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ber  to  the  British  islands  in  the  West  Indies,  it  has  been  deemed 
expedient  by  his  Majesty's  government,  that,  notwithstanding  the 
hostilities  now  existing  between  Great  Britain  and  the  United  States 
of  America,  every  protection  and  encouragement  shoold  be  given  to 
American  vessels  laden  with  flour  and  other  dry  provisions  and 
lumber,  and  bound  to  the  British  islands  in  the  West  Indies.  And 
whereas  in  furtherance  of  these  views  of  his  Majesty's  government, 
Herbert  Sawyer,  Esq.,  vice-admiral  and  commander-in-chief  of  his 
Majesty's  squadron  on  the  Halifax  station,  has  directed  to  me  a  let- 
ter under  date  of  the  5th  August,  1812,  (a  copy  whereof  is  hereunto 
annexed,)  wherein  I  am  instructed  to  furnish  a  copy  of  his  letter, 
certified  under  my  consular  seal,  to  every  American  vessel  so  laden 
and  bound  to  the  West  Indies,  which  is  designed  as  a  perfect  safe- 
guard and  protection  to  such  vessel  in  the  prosecution  of  such  voyage. 
Now,  therefore,  in  pursuance  of  these  instructions,  I  have  granted  to 
the  American  ship  Aurora,  William  Augustus  Pike,  master,  burden 
257  gths  tons,  now  lying  in  the  harbor  of  Newburyport,  and  bound 
to  Norfolk  for  a  cargo  of  flour,  corn,  and  other  dry  provisions,  for  St. 
Bartholomew's,  the  annexed  document,  to  avail  only  in  a  direct 
voyage  to  the  West  Indies  and  back  to  the  United  States ;  request- 
ing all  the  ofiicers  commanding  his  Majesty's  ships  of  war,  or  of  pri- 
vate armed  vessels  belonging  to  subjects  of  his  Majesty,  not  only 
to  suffer  the  said  Aurora  to  pass  without  molestation,  but  also  to 
extend  to*  her  all  due  assistance  and  protection  in  the  prosecution 
of  her  voyage  to  the  West  Indies,  and  in  her  return  to  the  United 
States,  laden  with  merchandise  not  exceeding  the  net  amount  of 
her  outward  cargo,  or  in  ballast  only. 

<'  Given  under  my  hand  and  seal  of  office,  this  1st  day 
[seal.]  of  October,  1812. 

^  Andrew  Allen,  Jnn., 
^  flw  Majesty^ s  consuV^ 

To  the  above  pass  was  annexed  the  following  copy  of  a  letter 
from  Admiral  Sawyer,  certified  under  the  consular  seal,  and  alluded 
to  in  the  above  document. 

"  His  Majest/s  ship  Centnrion,  at  Halifax,  the  5th  of  August,  1812. 

"  Sir  :  I  have  fully  considered  that  part  of  your  letter  of  the  18tli 
ultimo,  which  relates  to  the  means  of  insuring  a  constant  supply  of 
flour' and  other  dry  provisions  to  Spain  and  Portugal,  and  to  the 
West  India  Islands ;  and,  being  aware  of  the  importance  of  the  sub* 
ject,  concur  in  the  proposition  you  have  made. 
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^  I  shall,  therefore,  give  directions  to  the  commanders  of  his  Majes- 
ty's squadron  under  my  command,  not  to  molest  American  vessels 
so  laden,  and  unarmed,  bcmd  fide  bound  to  British,  Portuguese,  or 
Spanish  ports,  whose  papers  shall  be  accompanied  with  a  certified 
copy  of  this  letter,  under  the  consular  seaL 

"  I  have  the  honor  to  be,  sir, 

"  Your  most  obedient  humble  servant, 

"  H.  Sawyer,  Vice-AdmiroL 
"Andrew  Allen,  Esq^  British  Consul,  Boston.^ 

"  Office  of  bis  Britannic  Majesty's  ConsaL 
^  I,  Andrew  Allen,  junior,  his  Britannic  Majesty's  consul  for  the 
States  of  Massachusetts,  New  Hampshire,  Rhode  Island,  and 
Connecticut,  do  hereby  certify,  that  the  annexed  paper  is  a  true  copy 
of  a  letter  addressed  to  me  by  H.  Sawyer,  Esq.,  vice-admiral  and 
commander-in-chief  of  his  Majesty's  squadron  on  the  Halifax  station. 

<^  Oiven  under  my  hand  and  seal  of  office,  at  Boston, 
in  tiie  State  of  Massachusetts,  this  first  day  of  Octo- 
[sBAL.]      ber,  in  the  year  of  our  Lord,  one  thousand  eight  hun- 
dred and  twelve* 

"  Andrbw  Allbn,  jun." 

2d.  The  following  certificate  of  the  consul :  — 

"  Office  of  bis  Britannic  Majesty's  Consul. 

"  I,  Andrew  Allen,  junior,  his  Britannic  Majesty's  consul  for  the 
States  of  Massachusetts,  New  Hampshire,  Rhode  Island,  and  Ck)n- 
necticut,  do  hereby  certify,  that  the  ship  Aurora,  Wm.  Augustus 
Pike,  being  bound  to  St.  Bartholomew's,  (on  account  of  the  existing 
law  of  the  United  States,  which  prevents  her  return  to  the  United 
States  from  a  British  port,)  contemplates  ftdfilling  the  object  com- 
prised in  the  accompanying  license  from  H.  Sawyer,  Esq.,  vice- 
admiral  and  commander-in-chief  on  the  Halifax  station,  through  a 
neutral  port  in  alliance  with  Gteai  Britain. 

"  Given  under  my  hand  and  seal  of  office,  at  Boston, 
in  the  State  of  Massachusetts,  this  second  day  of 
[seal.]  October,  in  the  year  of  our  liord  one  thousand  eight 

hundred  and  twelve. 

"  Andrew  Allen,  jun." 

VOL.   III.  9 
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3d.  The  following  genewJ  pass  for  the  West  Indies :  — 

"  Office  of  his  Britannic  Majesty's  Consol. 
"  I,  Andrew  Allen,  jun.,  his  Britannic  Majesty's  consul  for  the 
States  of  Massachusetts,  New  Hampshire,  Rhode  Island,  and  (Con- 
necticut, request  all  officers  commanding  his  Majesty's  ships  of 
war,  or  private  armed  ships  belonging  to  subjects  of  his  Majesty,  to 
permit  the  American  ship  Aurora,  William  Augustus  Pike,  master, 
now  lying  in  the  harbor  of  Newburyport,  and  furnished  with  a 
protection  from  vice-admiral  Sawyer,  for  the  purpose  of  carrying 
flour,  corn,  lumber,  and  other  necessary  provisions  to  the  West  Indies, 
and  proceeding  to  Norfolk  in  ballast  for  a  cargo,  to  pass  without 
molestation. 

<^  Given  under  my  hand  and  seal  of  office,  at  Boston, 
in  the   State  of  Massachusetts,  this  first  day  of 
[seal.]  October,  in  the  year  of  our  Lord,  one  thousand  eight 

hundred  and  twelve* 

"  Andrew  Allen,  jun." 

The  Aurora  was  carried  into  Newport,  Rhode  Island,  and  there 
libelled.  The  circuit  court  of  that  district  condemned  vessel  and 
carge  as  prize  to  the  captors ;  from  which  sentence  the  claimants 

appealed  to  this  court. 
[  *  219  ]  •  Two  questions  have  been  made  at  bar.  1.  Whether  the 
acceptance  and  use  of  an  enemy's  license  or  passport  of  pro- 
tection, on  a  voyage  performed  in  furtherance  of  the  enemy's  avowed 
objects,  be  illegal,  so  as  to  affect  the  property  with  confiscation. 
2.  If  so,  whether  there  is  any  thing  in  the  present  case  to  exempt  it 
from  the  general  principle. 

The  first  point  having  just  been  decided  in  the  affirmative,  in  The 
Julia,  8  C.  181,  it  only  remains  to  inquire  whether  there  be  any  thing 
in  this  case  to  exempt  it  from  the  genercd  principle. 

In  the  opinion  of  a  majority  of  the  court,  it  is  not  easy  to 
[  •  220  ]  discriminate  between  these  cases ;  both  of  the  vessels  *  had 
licenses  or  passports  of  the  same  character,  and  substan- 
tially for  the  same  purpose,  except  only  that  the  object  of  The  Julia 
was  to  supply  the  allied  armies  in  Portugal,  and  the  original  inten- 
tion of  The  Aurora  was  to  go  to  the  British  West  Indies.  It  is  by 
no  means  clear  that  this  destination  was  ever  changed ;  but  admit- 
ting that,  from  an  apprehension  of  seizure  in  case  of  her  returning  to 
the  United  States,  after  touching  at  a  British  port,  she,  in  fact,  sailed 
on  a  voyage  to  St.  Bartholomew's,  this  can  make  no  substantial  dif- 
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ference  in  her  favor.  Her  object  in  going  there  was  equally  criminal, 
and  subserved  the  views  of  the  enemy  nearly  if  not  quite  as  well  as 
4f  her  cargo  had  been  landed  in  a  British  island;,  of  the  real  design 
of  the  voyage  there  can  remain  no  doubt ;  for  it  abundantly  appears, 
from  the  license  itself,  that  the  professed  object  of  Admiral  Sawyer, 
at  least,  in  granting  it,  was  to  obtain  a  supply  of  provisions  for  the 
enemy ;  and  the  court  will  not  easily  lend  its  ear  to  a  suggestion, 
that  notwithstanding  The  Aurora  was  found  with  a  British  protection 
on  board,  of  so  obnoxious  a  character,  yet  her  owners  intended  to 
deceive  the  enemy,  either  by  going  to  a  port  not  mentioned  in  it,  or 
by  disposing  of  her  cargo  in  a  way  that  would  not  have  promoted 
his  views.  Without  meaning  to  say  that  such  conduct  may  under 
no  circumstances  whatever  be  explained,  the  court  thinks  that  there 
is  no  proof,  in  this  case,  to  show  that  it  was  not  the  intention  of  the 
claimants  to  carry  into  effect  the  original  understanding  between 
Uiem  and  Mr.  Allen.  For  although  the  destination  to  St  Bartholo- 
mew's be  conceded,  it  is  evident  that  Mr.  Allen,  who  acted  as  British 
consul,  supposed  the  views  of  Admiral  Sawyer  might  be  answered  as 
well  in  that,  as  in  any  other  way ;  nor  is  it  clear,  as  was  said  at  bar, 
that  the  documents  which  were  received  from  Mr.  Allen,  which 
varied  more  in  form  than  in  substance  from  the  admiral's  passport, 
would  not  have  protected  her  against  British  capture,  on  a  voyage  to 
that  island.  The  protection  of  Admiral  Sawyer  extended  to  unarmed 
American  vessels  laden  with  dry  provisions,  and  band  fide  bound  to 
British,  Portuguese,  or  Spanish  ports.  The  only  modification,  or 
extension,  introduced  by  Mr.  Allen,  was  a  permission  to  go  to  a 
Swedish  island,  equally  neutral  with  Spain  or  Portugal,  in  the  vi- 
cinity of  the  British  possessions.  Whether  all  or  any  of  these  papers 
would  have  saved  The  Aurora  from  confiscation  in  a  British 
court  of  admiralty,  this  court  is  not  bound  *  to  assert ;  it  is  [  *  221  ] 
sufficient  if  that  were  the  reasonable  expectation  of  the  par- 
ties, as  it  certainly  was,  and  it  is  more  than  probable  that  such  ex- 
pectation would  have  been  realized,  considering  the  very  important 
advantage  which  the  enemy  was  to  derive  from  them.  In  case  of 
capture,  there  can  be  no  doubt  that  the  claimants  would  have  inter- 
posed these  very  papers,  which  jure  now  supposed  to  have  emanated 
from  unauthorized  agents,  and  probably  with  success,  as  a  shield 
against  forfeiture.  Why,  then,  should  they  be  permitted  to  allege 
here,  that  they  would  have  been  ineffectual  for  that  purpose  ? 

It  is  also  insisted,  that,  in  this  case,  no  illicit  intercourse  had  actu- 
ally taken  place ;  that  the  whole  offence,  if  any,  consisted  in  intention ; 
and  that  if  a  capture  had  not  intervened,  there  was  still  a  hcu$  penu 
tenHcdj  and  no  one  can  say  that  even  a  project  of  going  to  Si  Bartho* 
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lomew's  might  not  have  been  abandoned  In  this  reasoning  the  conit 
does  not  concur ;  but  is  of  opinion  that  the  moment  The  Aurora 
started  on  the  voyage  for  St.  Bartholomew's,  with  the  license  in  ques- 
tion and  a  ca^go  of  provisions,  she  rendered  herself  liable  to  capture 
by  the  pubUc  and  private  armed  ships  of  the  United  States,  who  were 
not  bound  to  lay  by  and  see  how  she  would  conduct  herself  during 
the  voyage,  the  consequence  of  which  would  be  that  no  right  of  cap- 
ture would  exist  until  all  chance  of  making  it  were  at  an  end. 

Judgment  affirmed. 
2  W.  143.  r 


The  Adventure. 

8  C.  321. 

A  donation  on  the  high  seas,  by  a  captor  to  a  neutral,  does  not  exempt  the  property  finom 
recapture,  and  the  donee,  who  brings  it  into  a  port  of  his  own  conntry,  must  be  treated  as 
a  salvor. 

If  tho  Tessel  of  the  nevtral  donees  be  destroyed  by  the  captors  on  the  high  seas,  it  is  not  a 
violation  of  the  Non-Intercoarse  Act^  2  Stats,  at  Lai^,  528,  to  retnm  to  the  United 
States  in  thd  vessel  given  to  them  on  the  high  seas,  and  to  bring  in  her  cargo. 

War  having  been  declared  between  the  United  States  and  Great  Britain,  after  the  act  of 
salvage  was  performed,  that  part  of  the  proceeds  of  the  property  sftved,  which  beloogyd  to 
British  subjects,  was  ordered  to  be  deposited,  sabject  to  the  fntore  order  of  the  court 

This  was  an  appeal  from  the  circuit  court  for  the  district  of  Vir- 
ginia. 

The  facts  of  the  case,  as  stated  by  Johnson,  J.,  in  delivering  the 
opinion  of  the  court,  were  as  follows :  — 

The  libellants  were  the  master  and  crew  of  the. American  brig 
«  Three  Friends."  On  the  14th  November,  1811,  whilst  on 
[  •  222  ]  liieir  voyage  from  Salem  to  the  Brazils,  •with  a  valuable 
cargo  on  board,  they  were  captured  by  The  Nymphe  and 
Medusa,  French  frigates,  and  by  th*em  the  brig  was  plundered  and 
burnt  On  the  21st,  the  frigates  captured  The  Adventure,  a  British 
ship,  laden  with  British  goods ;  and,  after  taking  out  a  part  of  the 
cargo,  made  a  present  of  the  residue  to  the  libellants.  The  fact  of 
the  gift  is  established  by  a  writing  under  the  hand  of  the  captain  of 
The  Medusa,  commander  of  the  squadron,  in  which  he  says,  "  Je  donne 
au  capitaine^^  &c.,  in  the  language  of  an  unqualified  donation.     On 
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the  23d  November,  they  left  the  squadron,  and  arrived  at  Norfolk  on 
the  Ist  of  February,  1812,  after  a  long  and  boisterous  voyage  in  a 
large  ship  navigated  by  a  very  inadequate  crew.  On  her  arrival  in 
the  United  States,  she  was  libelled  by  the  captain  and  crew  as  their 
property  acquired  under  the  donation  of  the  French  captor;  and  the 
United  States  interposed  a  claim  for  the  forfeiture  incurred  under  the 
Non-Importation  Act.  At  the  time  of  her  arrival,  peace  existed  be- 
tween this  country  and  Great  Britain :  but  on  the  18th  of  June  fol- 
lowing, and  pending  this  suit,  war  was  declared. 

Pinknef/j  for  the  appellants. 

Harper^  for  the  appellees. 

•  Story,  J.,  did  not  sit  in  this  cause,  some  distant  relative  [  *  225  ] 
of  his  having  an  interest  in  it. 

•Johnson,  J.,  after  stating  the  facts  of  the  case,  as  before  [  *  226  ] 
mentioned,  delivered  the  opinion  of  the  court,  as  follows :  — 

The  very  peculiar  circumstances  of  this  case  require  the  applica- 
tion of  a  variety  of  principles ;  and  the  court  has  not  been  aided  in 
its  inquiries,  by  that  elaborate  discussion  which  such  novel  cases 
generally  elicit.  But  they  are  relieved  by  the  reflection,  that  the 
principles  to  which  they  must  resort  in  forming  their  judgment  are 
well  established,  and  lead  satisfactorily  to  a  conclusion. 

The  most  natural  mode  of  acquiring  a  definite  idea  of  the  rights 
of  the  libellants  in  the  subject-matter,  will  be  to  follow  it  through  the 
successive  changes  of  circumstances  by  which  the  nature  and  extent 
of  the  rights  of  the  parties  were  affected.  The  capture,  the  donation, 
the  arrival  in  the  United  States,  and  the  state  of  war. 

As  between  the  belligerents,  the  capture  undoubtedly  produces  a 
complete  divesture  of  property.  Nothing  remains  to  the  original  pro- 
prietor but  a  mere  sderUiUajtmSj  the  spes  recupera/ndi.  The  modern  and 
enlightened  practice  of  nations,  has  subjected  all  such  captures  to  the 
scrutiny  of  judicial  tribunals,  as  the  only  practical  means  of  furnish- 
ing documentary  evidence  to  accompany  ships  that  have  been  cap- 
tured, for  the  purpose  of  proving  that  the  seizure  was  the  act  of 
sovereign  authority,  and  not  mere  individual  outrage.  In  the  case 
of  a  purchase  made  by  a  neutral,  G^eat  Britain  demands  the  pro- 
duction of  such  documentary  evidence,  issuing  firom  a  court  of  com- 
petent authority,  or  will  dispossess  the  purchaser  of  a  ship  originally 
British,  (The  Fladoyen,  1  Rob.  114, 135.)  Upon  the  donation,  there- 
fore, whatever  right  might,  in  the  abstract,  have  existed  in  the  captor, 
the  donee  could  acquire  no  more  than  what  was  consistent  with  his 
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neutral  character  to  take.  He  could  be  in  no  better  situation  than  a 
prize-master  navigating  the  prize,  in  pursuance  of  orders  from  his 
commander.  The  vessel  remained  liable  to  British  capture  on  the 
whole  voyage.  And,  on  her  arrival  in  a  neutral  territory,  the  donee 
sunk  into  a  mere  bailee  for  the  British  claimant,  with  those 
[  ^227  ]  rights  over  the  •thing  in  possession  which  the  civil  law 
gave  for  care  and  labor  bestowed  upon  it. 

The  question  then  occurs,  is  this  a  case  of  salvage  ? 

On  the  negative  of  the  proposition  it  is  contended,  that  it  is  a  case 
of  forfeiture,  and  therefore  not  a  case  of  salvage  as  against  the  United 
States  —  that  it  was  an  unneutral  act  to  assist  the  enemy  in  bringing 
the  vessel  infra  presidia,  or  into  any  situation  where  the  rights  of  re- 
capture would  cease,  and  therefore  not  a  case  of  salvage  as  against 
the  British  claimant. 

But  the  court  entertain  an  opinion  unfavorable  to  both  these 
objections. 

This  could  never  have  been  a  case  within  the  view  of  the  legisla- 
ture, when  passing  the  Non-Importation  Act.  The  ship  was  the  plank 
on  which  the  ship-wrecked  mariner  reached  the  shore ;  and  although 
it  may  be  urged  that  bringing  in  the  cargo  was  not  necessarily  con- 
nected with  their  own  return  to  their  country,  yet,  upon  reflection,  it 
will  be  found,  that  this  also  can  be  excused  upon  very  fair  principles. 
It  was  their  duty  to  adhere  strictly  to  their  neutral  character ;  but  to 
have  cast  into  the  sea  the  cargo,  the  property  of  a  belligerent,  would 
have  been  to  do  him  an  injury  by  taking  away  that  chance  of  reco- 
very subject  to  which  they  took  it  into  their  possession.  Besides, 
bringing  it  into  the  United  States,  did  not  necessarily  presuppose  a 
violation  of  the  non-importation  laws.  If  it  came  within  the  descrip- 
tion of  property  cast  casually  on  our  shores,  as  we  are  of  opinion  it 
did,  legal  provision  exists  for  disposing  of  it  in  such  a  manner  as 
would  comport  with  the  policy  of  our  laws.  At  last,  they  could  not 
deliver  it  up  to  the  hands  of  tiie  government,  to  be  reshipped  by  the 
British  claimant,  or  otherwise  appropriated  under  the  sanction  of  judi- 
cial process.  And  such  was  the  course  that  they  pursued.  Far  from 
attempting  any  violation  of  the'  laws  of  the  country,  upon  their  arrival 
here  they  deliver  it  up  to  the  custody  of  the  laws,  and  leave  it  to  be 
disposed  of  under  judicial  sanction.  The  case  has  no  one  feature  of 
an  illegal  importation,  and  cannot  possibly  have  imputed  to  it  the 

violation  of  law. 

[  •  228  ]       *As  to  the  question  arising  on  the  interest  of  the  British 

claimant,  it  would,  at  this  time,  be  a  sufficient  answer,  that 

they  who  have  no  rights  in  this  court,  cannot  urge  a  violation  of  their 

rights  againdt  the  claim  of  the  libellants.    But  there  is  still  a  much 
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more  satisfactory  answer :  To  have  attempted  to  carry  the  vessel 
^ infra presidia^^  of  the  enemy,  would,  miless  it  could  have  been  ex- 
cused on  the  ground  of  necessity,  have  been  an  unneutral  act.  But 
when  every  exertion  is  made  to  bring  it  to  a  place  of  safety,  in 
which  the  original  right  of  the  captured  would  revive  and  might 
be  asserted,  instead  of  aiding  his  enemy,  it  is  doing  an  act  exclu- 
sively resulting  to  the  benefit  of  the  English  claimant. 

It  being  determined  to  be  a  case  of  salvage,  the  next  question  is, 
as  to  the  amount  to  be  allowed.  On  this  subject  there  is  no  precise 
rule ;  nor  is  it,  in  its  nature,  reducible  to  rule.  For  it  must,  in  every 
case,  depend  upon  peculiar  circumstances,  such  as  peril  incurred, 
labor  sustained,  value  decreed,  &c.,  all  of  which  must  be  estimated 
and  weighed  by  the  court  that  awards  the  salvage.  As  far  as  our 
inquiries  extend,  when  a  proportion  of  the  thing  saved  has  been 
awarded,  a  half  has  been  the  maximum^  and  an  eighth  the  minimum  ; 
below  that,  it  is  usual  to  adjudge  a  compensation  in  numero.  In 
some  cases,  indeed,  more  than  a  half  may  have  been  awarded ;  but 
they  wiU  be  found  to  be  cases  of  very  extraordinary  merit,  or  on  ar- 
ticles of  very  small  amount.  In  the  present  case,  the  account  sales 
of  the  cargo  was  near  $16,000 ;  and  we  are  of  opinion  that  the  one 
half  of  that  sum  will  be  an  adequate  compensation. 

The  next  question  arises  on  the  application  of  the  residue.  On  this 
point,  the  court  is  led  to  a  conclusion  by  the  following  considerations : — 

At  the  arrival  of  the  vessel  in  the  United  States,  the  original  British 
owner  would,  unquestionably,  have  been  entitled  to  the  balance. 
The  state  of  war,  however,  at  present,  prevents  his  interposing  a  claim 
in  the  courts  of  this  country.  But  as  this  property  was  found  within 
the  United  States  at  the  declaration  of  war,  it  must  stand  on  the 
same  footing  with  other  British  property  similarly  situated.  Although 
property  of  that  description  is  liable  to  be  disposed  of  by  the 
legislative  *  power  of  the  country,  yet,  until  some  act  is  [  *  229  ] 
passed  upon  the  subject,  it  is  still  under  the  protection  of 
the  law,  and  may  be  claimed  after  the  termination  of  war,  if  not  pre- 
viously confiscated.  We  will,  therefore,  make  such  order  respecting 
it,  as  will  preserve  it,  subject  to  the  wiU  of  the  court,  to  be  disposed 
of  as  future  circumstances  shall  render  proper. 

As  to  the  mode  of  distributing  the  amount  of  the  salvage,  the 
court  have  concluded  to  adopt  an  arbitrary  distribution ;  because  there 
exists  no  positive  rule  on  that  subject.  They  would  have  adopted 
the  rules  of  the  Prize  Act'  relative  to  cases  of  salvage,  had  the  cir- 
cumstances of  the  case  admitted  of  its  application. 

1  2  Stats,  at  Large,  16. 
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This  court  orders  and  decrees,  that  the  circuit  court  of  Virginia,  in 
this  case,  be  reversed  ;  that  the  costs  and  charges  be  paid  out  of  the 
proceeds  of  the  sale ;  that  the  one  half  of  the  balance  be  adjudged 
to  the  libellants,  to  be  divided  into  thirteen  and  a  half  parts,  three  of 
which  shall  be  paid  to  the  captain,  two  to  the  supercargo,  two  to  the 
chief  mate,  one  and  a  half  to  the  second  mate,  and  one  to  each  of  the 
seamen.  And  that  the  balance  be  deposited  in  the  Bank  of  Virginia, 
to  remain  subject  to  the  future  order  of  the  circuit  court 

1  W.  125. 


John  Orebn  v.  John  Liter,  and  others. 

8  C.  229. 

Under  the  1 1th  and  20th  sections  of  the  Jndiciary  Act,  (I  Stats,  at  Lai^,  78,)  the  ctrcnit 

courts  of  the  United  States  have  jarisdiction  of  writs  of  right}  if  the  yalue  of  the  land 

demanded  does  not  exceed  $500  it  affects  the  costs. 
Several  tenants,  claiming  distinct  parcels  of  land,  h7  different  titles,  cannot  be  joined  in  a 

writ  of  right. 
Under  the  act  of  Virginia,  reforming  proceedings  on  writs  of  right,  no  common  law  plea  in 

abatement  is  abolished,  nor  is  the  tenant  precluded  from  pleading  specially  in  bar. 
A  seizin  in  deed,  in  contradistinction  to  a  seizin  in  law,  is  necessary  to  maintain  a  writ  of 

right ;  but  sndi  a  seizin  may  exist,  in  intendment  of  law,  withont  an  actoal  entry,  or 

taking  esplees. 
Under  the  land  law  of  Virginia,  a  patent  is  a  statute  grant,  which  confers  a  seizin  in  deed, 

without  an  actual  entry.     So  does  a  private  conveyance  of  wild  and  unoccupied  lands. 
In  Kentucky,  a  patent  is  a  legal  title ;  what  precedes  it  is  equitable  only. 
A  better  outstanding  title  in  a  third  person,  is  not  a  defence  in  a  writ  of  right 
Joining  the  nuse  in  a  writ  of  right,  is  an  admission  that  the  defendants  are,  jointly,  tenants 

of  the  whole  freehold. 
If  one  enter  having  title,  his  seizin  extends  as  far  as  his  title,  and  is  not  limited  to  the  part 

actually  occupied  by  him.    It  extends  to  what  is  in  the  adverse  seizin  of  the  tenant  on 

whom  he  enters,  and  to  all  vacant  land,  within  his  title,  but  not  to  land  of  which  other 

tenants  are  seized. 

This  was  a  writ  of  right  brought  by  (Jreen,  the  demandant,  against 
ihe  tenants,  to  recover  seizin  of  a  large  tract  of  land  lying  in  Ken- 
tucky, and  set  forth  in  the  count.  The  writ  of  right  was  sued  out 
under  the  act  of  the  Virginia  assembly,  entitled  "  an  act  for  reform- 
ing the  method  of  proceeding  in  writs  of  right." 

At  the  trial  in  the  circuit  court  for  the  Kentucky  district,  several 
questions  arose  upon  which  the  court  was  divided ;  whereupon  those 
questions  were  certified  for  the  opinion  of  the  supreme  court     They 

are  as  follows :  — 
I  •  230  ]       •  Ist.  Has  the  circuit  court  of  the  United  States  jurisdio 
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tion  in  a  writ  of  right,  where  the  land  claimed  by  the  demandant 
is  above  the  value  of  $500,  but  the  tenement  held  by  the  tenant  is 
of  less  value  than  $500  ? 

2d.  Can  the  demandant  join  in  the  writ  and  count  several  tenants 
claiming  under  several  distinct,  separate,  and  independent  original 
titles,  aU  of  which  interfere  with  the  land  of  the  demandant  ?  If  he 
can,  must  he  demand  of  them  the  tenements  they  severally  hold,  or 
may  he  demand  a  tenement  to  the  extent  of  his  own  title?-  If  it 
comprises  a  part  not  claimed  or  held  by  any  of  the  said  tenants,  may 
he  demand,  in  his  count  against  the  several  tenants,  his  own  tene- 
ment, or  must  he  demand  of  each  tenant  the  tenement  he  severally 
holds? 

3d.  Can  the  tenant,  under  the  act  of  the  Virginia  assembly  for  re- 
forming the  method  of  proceeding  in  writs  of  right,  plead  in  abate- 
ment either  the  plea  of  non-tenure,  joint-tenancy,  sole-tenancy,  several- 
tenancy,  or  never  tenant  of  the  freehold,  or  any  of  them,  or  other  pleas 
in  abatement  necessary  to  his  case ;  or  is  he  compellable  to  join  in 
the  mise  in  the  form  prescribed  by  the  said  act  ?  If  he  can,  when  or 
at  what  stage  of  the  proceedings  ?  If  he  cannot,  may  he  give  it  in 
evidence  on  the  mise  joined  ? 

4th.  May  the  tenant,  under  the  said  act,  plead  specially  any  mat- 
ter of  bar,  or  must  he  join  the  misej  without  other  plea,  in  the  form 
prescribed  by  the  said  act  ? 

6th.  Can  a  demandant  who  has  regularly  obtained  a  patent  from 
the  land-office  of  the  State  of  Virginia  for  the  land  in  contest,  under 
tiie  act  of  the  Virginia  legislature,  passed  in  the  year  1779,  common- 
ly styled  the  land  law,  maintain  a  writ  of  right,  under  such  patent, 
against  a  person  claiming  and  holding  possession  under  a  younger 
patent  from  the  said  State,  without  having  first  taken  the  actual  pos- 
session of  the  land,  under  his  patent,  held  by  the  tenant  ?  If  he  can 
maintain  a  vmt  of  right  without  such  proof  in  the  general,  can  he  do 
it  where  his  right  of  entry  is  barred  by  an  actual  adverse  possession 
of  twenty  years  ? 

6th.  Is  the  eldest  patent,  obtained,  as  aforesaid,  for  *  the  [  *  231  ] 
land  in  controversy,  sufficient  proof  of  the  best  mere  right ; 
or  can  the  demandant  be  put  on  the  proof  that,  in  the  incipiency, 
and  in  the  different  steps  necessary  to  complete  his  title,  he  has  com- 
plied with  the  requisites  prescribed  by  the  acts,  the  one  entitled  "  an 
act  for  adjusting  and  settling  the  titles  of  claimants  to  unpatented 
lands  under  the  present  and  former  government,  previous  to  the  estab- 
lishment of  the  commonwealth  land-office,"  and  the  other,  "  an  act 
for  establishing  a  land-office,  and  ascertaining  the  terms  and  manner 
of  granting  waste  and  unappropriate  lands,"  and  the  subseque.nt 
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laws  of  Virginia,  on  the  same  subject,  in  force  at  the  time  of  the 
erection  of  the  district  of  Kentucky  into  a  separate  State  ? 

7th.  If  the  demandant  is  not  compellable  to  show  any  thing  beyond 
his  patent,  can  the  tenant  holding  the  younger  patent  be  permitted 
to  impeach  the  demandant's  patent,  to  show  the  incipiency  and  com- 
pletion of  his  own  title,  and  the  relative  merits  of  his  own  and  the 
demandant's  title  ? 

8th.  Can  the  defendant  defend  himself  by  showing  an  older  and 
better  existing  title  than  the  demandant's,  in  a  third  person  ? 

9th.  Where  several  tenants,  claiming  in  severalty,  are  joined  in  a 
writ  of  right,  should  the  finding  of  the  jury  be  several  of  the  mere 
right  between  the  demandant  and  each  tenant,  or  may  it  be  a  gene- 
ral finding  that  the  demandant  hath  the  most  mere  right  ? 

10th.  The  commonwealth  having  first  made  and  granted  a  patent 
to  the  demandant,  and  afterwards,  by  her  patent,  granted  a  part  of 
the  same  land  to  the  defendants,  who  entered  and  obtained  the  first 
possession,  the  demandant  afterwards  entered  and  took  possession, 
under  his  first  grant,  of  that  part  of  his  land  not  within  the  pj?f«nt  of 
the  first  grantee — who  has  the  best  mere  right  to  the  land,  where 
the  patents  conflict,  outside  of  the  actual  close  of  the  last  grantee  ? 

11th.  Will  an  entry  upon  part,  and  taking  the  esplees  under  the 

elder  grant  firom  the  commonwealth,  and  making  clgiim  to  the  whole 

land  included  within  the  bounds  of  the  elder  grant,  author- 

[  *  232  ]  ize  the'  demandant  to  maintain  *  his  writ  of  right  against 

the  tenants  holding  the  previous  possession  under  a  younger 

patent  interfering  with  the  elder  grant? 

WlckliffBy  for  the  demandant. 

Hughes^  for  the  tenants. 

[•242  ]  *  Story,  J.,  delivered  the  opinion  of  the  court,  as  fol- 
lows:— 

This  is  a  writ  of  right  brought  by  the  demandant  against  the 
tenants,  to  recover  seizin  of  a  large  tract  of  land  set  forth  in  the 
count.  At  the  trial  in  the  circuit  court  for  Kentucky  district,  several 
questions  arose  upon  which  the  court  were  divided ;  and  these  ques- 
tions are  now  certified  for  the  opinion  of  this  court. 

As  to  the  first  question,  we  are  satbfied  that  the  circuit  court  had 
jurisdiction  of  the  cause.  Taking  the  11th  and  20th  sections  of  the 
Judicial  Act  of  1789,  c.  20,  in  connection,  it  is  clear  that  the  jurisdic- 
tion attaches  where  the  property  demanded  exceeds  ^500  in  value ; 
and  if,  upon  the  trial,  the  demandant  recover  less,  he  is  not  allowed 
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his  costs ;  but,  at  the  discretion  of  the  court,  may  be  adjudged  to  pay 
costs. 

As  to  the  second  question,  we  are  of  opinion  that,  at  common  law, 
a  writ  of  right  will  not  lie,  except  against  the  tenant  of  the  freehold 
demanded.  If  there  are  several  tenants  claiming  several  parcels  of 
land  by  distinct  titles,  they  cannot  lawfully  be  joined  in  one  writ ;  and 
if  they  are,  they  may  plead  in  abatement  of  the  writ.  If  the  demand- 
ant demands  against  any  tenant  more  land  than  he  holds,  he  may 
plead  non-tenure  as  to  the  parcel  not  holden ;  and  this  plea,  by  the 
ancient  common  law,  would  have  abated  the  whole  writ.  But  the 
statute  25  Edw.  3,  s.  5,  c.  16,  which  may  be  considered  as  a  part  of 
our  common  law,  having  been  in  force  at  the  emigration  of  our  an- 
cestors, cured  the  defect,  and  declared  that  the  writ  should  abate  only 
as  to  the  parcel  whereof  non-tenure  was  pleaded,  and  admitted  or 
proved.  In  fact,  the  act  of  Virginia,  of  1792,  c.  125,  which  is  in  force 
in  Kentucky,  enacts  substantially  the  same  provision  as  the  statute 
of  Edward. 

*  But  it  is  supposed,  in  argument,  that  the  act  of  Ken-  [  *  243  ] 
tucky,  to  amend  proceedings  in  chancery  and  common  law, 
which  provides  that  if  the  plaintiff*  at  law  shall  prove  part  of  his  de- 
mand or  claim  set  up  in  his  declaration,  he  shall  not  be  non-suited, 
but  shall  have  judgment  for  what  he  proves,  entitles  the  demandant 
in  this  case  to  join  parties  who  hold  in  severalty  by  distinct  titles. 

To  this  doctrine  the  court  cannot  accede.  At  common  law,  in 
many  instances,  if  the  party  demanded  in  his  writ  more  than  he 
proved  was  his  right,  he  lost  his  action  by  the  falsity  of  his  writ.  It 
was  to  cure  this  ancient  evil  that  the  act  of  Kentucky  was  made.  It 
enables  the  party  to  recover,  although  he  should  prove  only  part  of 
the  claim  in  his  declaration.  But  it  does  not  intend  to  enable  him  to 
join  parties  in  an  action,  who  could  not  be  joined  at  the  common 
law.  It  could  no  more  entitle  a  demandant  in  a  real  action  to  re- 
cover against  several  tenants  claiming  by  distinct  and  separate  titles, 
than  it  could  entitle  a  plaintiff"  to  maintain  a  joint  action  of  assump* 
silf  where  the  contracts  were  several  and  independent.  Infinite  in- 
convenience and  mischief  would  result  from  such  a  construction, 
and  we  should  not  incline  to  adopt  it,  unless  it  were  unavoidable. 

As  to  the  third  question.  It  is  clear,  at  the  common  law,  that  non- 
tenure, joint-tenure,  sole-tenure,  and  several-tenure,  were  good  pleas 
in  abatement  to  a  writ  of  right.  But  they  could  only  be  pleaded  in 
abatement ;  for  the  tenant,  by  joining  the  mise^  or  pleading  in  bar, 
admitted  himself  tenant  of  the  freehold.  Such  pleading  in  bar  was 
an  fulmission  that  he  had  a  capacity  to  defend  the  suit ;  and  he  was 
estopped,  by  his  own  act,  from  denying  it     The  act  of  Virginia  of 
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1786,  c  27,  reforming  the  proceedings  on  writs  of  right,  was  not  in- 
tended to  vary  the  rights  or  legal  predicament  of  the  parties.  It  did 
not,  therefore,  intend  to  change  the  nature  and  effect  of  the  plead- 
ings ;  and,  notwithstanding  that  act,  the  tenant  shall  still  have  the 
full  benefit  of  the  ordinary  pleas  in  abatement.  It  is  true  that  the  act 
provides  that  the  tenant,  at  the  trial,  may,  on  the  general  issue,  give 
in  evidence  any  matter  which  might  have  been  specially  pleaded.  But 
this  provision  is  manifestly  confined  to  matters  in  bar.  It  would  be 
absurd  to  suppose  that  the  legislature  meant  to  ^ve  to  a 
[  •  244  ]  mere  *  exception  in  abatement  the  full  effect  of  a  perfect  bar 
on  the  merits ;  which  would  be  the  case  if  such  an  excep- 
tion would  authorize  a  verdict  for  the  tenant  on  issue  joined  on  the 
mere  right.  The  time  and  manner  of  filing  the  pleadings  must, 
of  course,  be  leffc  to  the  established  practice  and  rules  in  the  circuit 
court 

As  to  the  fourth  point,  we  are  of  opinion  that,  under  the  act  of 
Vhrginia  of  1786,  the  tenant  may,  at  his  election,  plead  any  special 
matter  in  bar,  in  a  writ  of  right,  or  give  it  in  evidence  on  the  mise 
joined.     The  act  is  not  deemed  compulsive,  but  cumulative. 

The  fifth  question  is  that  which  has  been  deemed  most  important ; 
and  to  this  the  counsel  on  each  side  have  directed  their  efforts  with 
great  ability. 

It  is  clear,  by  the  whole  current  of  authority,  that  actual  seizin,  or 
seizin  in  deed,  is,  at  the  common  law,  necessary  to  maintain  a  writ 
of  right.  Nor  is  this  peculiar  to  actions  on  the  mere  right.  It  equally 
applies  to  writs  of  entry ;  and  the  language  of  the  count,  in  both 
cases,  is,  that  the  demandant,  or  his  ancestor,  was,  within  the  time 
of  limitation,  seized  in  his  demesne  as  of  fee,  &c.,  taking  the  esplees^ 
&CC.  It  is  highly  probable  that  the  foundation  of  this  rule  was  laid 
in  the  earliest  rudiments  of  titles  at  the  common  law.  It  is  well 
known  that,  in  ancient  times,  no  deed  or  charter  was  necessary  to 
convey  a  fee  simple.  The  title,  the  full  and  perfect  dominion,  was 
conveyed  by  a  mere  livery  of  seizin  in  the  presence  of  the  vicinage. 
It  was  the  notoriety  of  this  ceremony,  performed  in  the  presence  of 
his  peers,  that  gave  the  tenant  his  feudal  investiture  of  the  inherit- 
ance. Deeds  and  charters  of  feofl&nent  were  of  a  later  age ;  and  were 
held  not  to  convey  the  estate  itself,  but  only  to  evidence  the  nature 
of  the  conveyance.  The  solemn  act  of  livery  of  seizin  was  absolutely 
necessary  to  produce  a  perfect  title,  or,  as  Fleta  caUs,  it,  jttris  et  seir 
since  canjimctio.  But,  whatever  may  be  its  origin,  the  rule  as  to  the 
actual  seizin  has  long  since  become  an  inflexible  doctrine  of  the 
common  law. 

It  has  been  argued,  that  the  act  of  Virginia,  of  1786,  c.  27,  meant 
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in  ibis  respect  to  change  the  doctrine  of  the  common  law, 
becanse  that  act  has  given  the  form  of  *  the  count  in  a  writ  [  *  245  ] 
of  light,  and  omits  any  allegation  of  seizin  and  taking 
eqplees.  There  is  certainly  some  comitenance  in  the  act  for  the  argu- 
ment. But,  on  mature  consideration,  we  are  of  opinion  that  it  can- 
not prevail.  The  fc^m  of  joining  the  mise  in  a  writ  of  right,  is  also 
given  in  the  ssgne  act;  and  that  form  includes  the  same  inquiry, 
namely,  ^  which  hath  the  greater  right,"  as  the  forms  at  common 
la^^*  It  would  seem  to  follow  that  the  legislature  did  not  mean  to 
change  the  nature  of  the  facts  which  were  to  be  inquired  into,  but 
only  to  provide  a  more  summary  mode  of  proceeding.  The  clause 
in  tbe  same  act  allowing  any  special  matter  to  be  given  in  evidence 
on  the  mise  joined,  may  also  be  called  in  aid  of  this  construction. 
That  clause  certainly  shows  that  it  was  not  intended  to  relieve  the 
demandant  from  the  effect  of  any  existing  bar ;  and  want  of  seizin 
was,  at  the  common  law,  a  fatal  bar.  The  statute  of  limitations  of 
Virginia,  of  19th  December,  1792,  c  77,  which,  as  to  this  point,  is  a 
revisal  of  the  old  statute,  limits  a  writ  of  right  upon  ancestral  seizin, 
to  50  years,  and  upon  the  demandant's  own  seizin,  to  30  years  next 
before  the  teste  of  tbe  writ.  It  is,  therefore,  incumbent  on  the  de- 
mapdant  to  prove  a  seizin  within  the  time  of  limitation ;  otherwise, 
be  is  without  remedy ;  and  if  so,  it  must  be  involved  in  the  issue 
joined  on  the  mere  ri^t.  We  are  therefore  of  opinion,  that  the  act 
of  1786  did  not  mean  to  change  the  nature  of  the  inquiry  as  to  the 
latles  of  the  parties,  but  merely  to  remedy  some  of  the  inconveniences 
in  ttie  modes  of  proceeding. 

JIf  then,  an  actual  seizin  or  seizin  in  deed,  be  necessary  to  be 
{m>¥ed,  it  becomes  material  to  inquire  what  constitutes  such  a  seizin. 
It  has  been  supposed,  in  argument,  that  an  actual  entry  under  title,  and 
perception  of  esplees  were  necessary  to  be  proved  in  order  to  show 
an  actual  seizin.  But  this  is  far  from  being  true,  even  at  the  common 
kw.  There  are  cases  in  which  there  is  a  constructive  seizin  in  deed, 
whidi  is  sufficient  for  all  the  purposes  of  action  in  legal  intendment 
In  Hargrave's  note,  3  Co.  Ldtt  29,  a,  it  is  said,  that  an  entry  is  not 
always  necessary  to  give  a  seizin  in  deed ;  for  if  the  land  be  in  lease 
for  years,  curtesy  may  be  without  entry  or  even  receipt  of  rent  The 
same  is  the  doctrine  as  to  a  seizin  in  a  case  of  possessio  frairis.  So  if  a 
grantee  or  heir  of  several  parcels  of  land  in  the  same  country 
enter  into  one  *  parcel  in  the  name  of  the  whole,  where  there  [  *  246  ] 
is  no  conflicting  possession,  the  law  adjudges  him  in  the 
actual  seizin  of  the  whole.  Litt  s.  417,  418.  In  like  manner,  if  a 
man  have  a  title  of  entry  into  lands,  but  dare  not  enter  for  fear  of 
bodily  harm,  and  be  approach  as  near  the  land  as  he  dare,  and  claim 
VOL.  in.  10  r^  1 
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the  land  as  his  own,  he  hath  presently,  by  such  claim,  a  possession 
and  seizin  in  the  lands,  as  well  as  if  he  had  entered  in  deed.  Litt 
s.  419.  And  livery  within  the  view  of  the  land  will,  under  circum- 
stances, give  the  feoffee  a  seizin  in  deed  as  effectually  as  an  actual 
entry.  There  are,  therefore,  cases  in  which  the  law  gives  the  party  a 
constructive  seizin  in  deed.  They  are  founded  upon  this  plain  rea- 
son, that  either  the  claim  is  made  sufficiently  notorious  by  an  actual 
entry  into  part,  of  which  the  vicinage  can  take  notice,  or  the  party 
has  done  all  that,  under  the  circumstances  of  the  case,  he  was  bound 
to  do.  Lex  non  cogit  sen  ad  vana  out  impossibilia.  The  same  is  the 
result  of  conveyances  deriving  their  effect  under  the  statute  of  uses ; 
for  there,  without  actual  entry  or  livery  of  seizin,  the  bargainee  has  a 
complete  seizin  in  deed;  Com.  Dig.  Uses,  [B.  1.]  [L]  Cro.  Eliz.  46; 
1  Cruise  Dig.  12 ;  Shep.  Touch.  223,  &c. ;  Harg.  Co.  Litt  271,  note. 
And  the  Kentucky  act  respecting  conveyances,  which  is,  in  substance, 
like  the  statute  of  uses,  gives  to  private  deeds  the  same  legal  effect. 

It  has,  however,  been  supposed,  in  argument,  that  not  only  an 
ax;tual  seizin  or  complete  investiture  of  the  land,  but  also  a  percep- 
tion of  the  profits,  or,  as  it  is  technically  called,  a  taking  of  the  esplees, 
is  absolutely  necessary  to  support  a  writ  of  right.  It  cannot,  how- 
ever, be  admitted  that  the  taking  of  the  esplees  is  a  traversable 
averment  in  the  court  It  is  but  evidence  of  the  seizin ;  and  the  seizin 
in  deed  once  established,  either  by  a  pedis  positio,  or  by  construction 
of  law,  the  taking  of  the  esplees  is  a  necessary  inference  of  law.  If, 
therefore,  a  seizin  be  established,  although  the  land  be  leased  for  a 
term  of  years,  and  thereby  the  profits  belong  to  the  tenant,  still,  the 
legal  intendment  is  that  the  esplees  follow  the  seizin.  And  so  it 
would  be,  although  a  mere  trespasser,  without  claiming  title,  should 
actually  take  the  profits  during  the  time  of  the  seizin  alleged  and 
proved.     And,  indeed,  of  certain  real  property,  as  a  barren  rock,  a 

complete  seizin  may  exist  without  the  existence  of  esplees. 
[  •  247  ]  •  The  result  of  this  reasoning  is,  that  wherever  there  exists 
the  union  of  title  and  seizin  in  deed,  either  by  actual  entry 
and  livery  of  seizin,  %r  by  intendment  of  law,  as  by  conveyances 
under  the  statute  of  uses,  or  in  the  other  instances  which  have  been 
before  stated,  there  the  esplees  are  knit  to  the  title,  so  as  to  enable 
the  party  to  maintain  a  writ  of  right  And  it  will  be  found  extaremely 
difficult  to  maintain  that  a  deed,  which,  by  the  lex  loei^  conveys  a  per- 
fect title  to  waste  and  vacant  lands,  without  further  ceremony,  will 
not  yet  enable  the  grantee  to  support  that  title  by  giving  him  tiie 
highest  remedy  applicable  to  it,  without  an  actual  entry. 

Let  us  now  consider  how  far  a  perfect  title  to  waste  and  vacant 
lands  can  be  considered  as  having  passed  by  a  patent  under  tiie  land 
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law  of  Virginia,  of  1779,  c.  13.  It  is  argued  that  such  a  patent  con- 
veys only  a  right  or  title  of  entry,  which,  until  consummated  by  act- 
ual possession,  gives  the  patentee  no  actual  investiture  or  seizin  of  the 
land ;  and  it  is  likened  to  the  case  of  a  patent  from  the  crown.  Some 
countenance  is  lent  by  authority  to  this  position,  so  far  as  respects 
patents  from  the  crown ;  but  a  careful  examination  will  be  found  by 
no  means  to  establish  its  correctness.  No  livery  of  seizin  is  necessary 
to  perfect  a  title  by  letters-patent.  The  grantee,  in  such  case,  takes 
by  matter  of  record;  and  the  law  deems  the  grant  of  record  of  equal 
notoriety  with  an  actual  tradition  of  the  land  in  the  view  of  vicinage. 
The  contrary  is  the  fact,  as  to  feoffments.  The  deed  is  inoperative 
without  livery  of  seizin.  This  difference  alone  would  seem  to  carry 
a  pretty  strong  implication  that  actual  seizin  passed  by  operation  of 
law,  on  a  patent  from  the  crown ;  for  it  is  the  union  of  a  right  and 
seizin  that  constitutes  a  perfect  title ;  and  when  once  the  law  has 
declared  a  title  perfect,  it  must  include  every  thing  necessary  to  pro- 
duce that  effect  Accordingly,  we  find  it  expressly  held  in  Barwick's 
case,  5  Co.  94,  that  letters-patent  under  the  Great  Seal  do  amount  to 
a  livery  in  law.  What  is  a  livery  in  law,  but  such  an  act  as,  in  legal 
contemplation,  amounts  to  a  delivery  of  seizin  ?  If,  for  instance,  a 
feoffment  include  divers  parcels  of  land  in  the  same  county,  livery  of 
seizin  of  one  parcel,  in  the  name  of  the  whole,  is  livery  of  all  not  in  an 
adverse  seizin.  This,  therefore,  as  to  all  the  parcels  except 
that  whereof  livery  is  actually  made,  is  but  a  •livery  in  law;  [  •248  ] 
and  yet  to  all  intents  and  purposes  it  is  as  effectual  as  livery 
in  deed.  And  it  was  upon  the  footing  of  this  doctrine  that,  in  Bar- 
wick's  case,  the  court  held  that  the  conveyance  of  a  freehold^  by  let- 
ters-patent to  commence  in  ftUuro^  was  void  as  much  as  if  the  con- 
veyance had  been  by  feoffment ;  because  in  neither  case  could  there 
be  a  present  livery  of  the  future  freehold  estate.  The  livery  must 
operate  at  the  time  when  it  is  made,  or  not  at  aU.  It  is  not,  therefore, 
admitted  by  this  court,  that  letters-patent  of  the  crown  do  not  convey 
a  perfect  title,  where  there  is  no  interfering  possession. 

But  even  admitting  it  were  otherwise,  still,  we  think  a  patent  under 
the  land  law  of  Virginia  must  be  considered  as  a  statute  grant,  which 
is  to  have  all  the  legal  effects  attached  to  it,  which  the  legislature 
intended.  It  cannot  be  doubted  that  the  legislature  were  competent 
to  g^ve  their  patentees  a  perfect  title  and  possession  without  actual 
entry.  Have  they  so  done  ?  We  think  that  it  is  impossible,  looking 
to  the  language  of  their  acts,  or  the  state  of  the  country,  to  doubt 
that  the  whole  legal  estate  and  seizin  of  the  commonwealth  in  the 
lands,  passed  to  the  patentee,  upon  the  issuing  of  his  patent,  in  as 
full  an  extent  and  beneficial  a  manner,  (subject  only  to  the  rights  of 
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the  commonwealth,)  as  the  commonwealth  itself  held  them.  At  the 
time  of  the  passing  of  the  act  of  1779,  Kentucky  was  a  wilderness. 
It  was  the  haunt  of  savages  and  beasts  of  prey.  Actual  entry  or 
possession  was  impracticable ;  and,  if  practicable,  it  could  answer  no 
beneficial  purpose.  It  could  create  no  notoriety ;  it  could  be  evidence 
to  no  vicinage  of  a  change  of  the  property.  An  entry,  therefore, 
would  have  been  a  vain  and  useless  and  perilous  act ;  and  if  there 
ever  was  a  case  in  which  the  maxim  would  apply  that  the  law  does 
not  oblige  to  vain  or  impossible  things,  we  think  it  is  such  a  one  as 
the  present.  There  is  no  pretence  that  the  legislature  have  ex- 
pressly made  an  entry  a  prerequisite  to  the  completion  of  the  title. 
Such  a  prerequisite,  if  it  exist  at  all,  must  arise  firom  mere  implica- 
tion only,  and  under  circumstances  which  would  render  it  nugatory 
or  absurd.  We  do  not,  therefore,  feel  at  liberty  to  insert  in  the  ope- 
ration of  the  grant  a  limitation  which  the  law  has  not  of  itself  inter- 
posed. 
[  *  349  ]  *  And  this  leads  us  to  say,  that  even  if,  at  common  law, 
an  Bjctaai  pedis  positiOj  followed  up  by  an  actual  perception 
of  the  profits,  were  necessary  to  maintain  a  writ  of  right,  which  we 
do  not  admit,  the  doctrine  would  be  inapplicable  to  the  waste  and 
vacant  lands  of  our  country.  The  common  law  itself,  in  many  cases, 
dispenses  with  such  a  rule  ;  and  the  reason  of  the  rule  itself  ceases 
when  applied  to  a  mere  wilderness.  The  object  of  the  law  in  requir- 
ing actual  seizin  was  to  evince  notoriety  of  title  to  the  neighborhood, 
and  the  consequent  burdens  of  feudal  duties.  In  the  simplicity  of 
ancient  times  there  were  no  means  of  ascertaining  titles  but  by  the 
visible  seizin;  and,  indeed,  there  was  no  other  mode,' between  sub- 
jects, df  passing  title,  but  livery  of  the  land  itself  by  the  symbolical 
delivery  of  turf  and  twig.  The  moment  that  a  tenant  was  thus 
seized,  he  had  a  perfect  investiture ;  and  if  ousted,  could  maintain 
his  action  in  the  realty,  although  he  had  not  been  long  enough  in  pos- 
session even  to  touch  the  esplees.  The  very  object  of  the  rule,  there- 
fore, was  notoriety,  to  prevent  firauds  upon  the  lord  and  upon  the 
other  tenants.  But  in  a  mere  uncultivated  country,  in  wild  and  im- 
penetrable woods,  in  the  sullen  and  solitary  haunts  of  beasts  of  prey,  • 
what  notoriety  could  an  entry,  a  gathering  of  a  twig  or  an  acorn 
convey  to  civilized  man  at  the  distance  of  hundreds  of  miles  ?  The 
reason  of  the  rule  could  not  apply  to  such  a  state  of  things ;  and  ces* 
scmte  rationcy  cessat  ipsa  lex»  We  are  entirely  satisfied  that  a  con- 
veyance of  wild  or  vacant  lands  gives  a  constructive  seizin  thereof, 
in  deed,  to  the  grantee,  and  attaches  to  him  all  the  legal  remedies 
incident  to  the  estate.  Afortioriy  this  principle  applies  to  a  patent ; 
since,  at  the  common  law,  it  imports  a  livery  in  law.   Upon  any  other 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,  1814.  113 

Green  v.  Liter.    8  C. 

construction,  infinite  niischiefs  would  result.  Titles  by  descent  and 
devise,  and  purchase,  where  the  parties  from  whom  the  title  was  de- 
rived was  never  in  actual  seizin,  would,  upon  principles  of  the  com- 
mon law,  be  utterly  lost 

As  to  the  sixth  question.  We  are  of  opinion  that  in  Kentucky,  a 
patent  is  Hie  completion  of  the  legal  title  of  the  party ;  and  it  is  the 
legal  title  only  that  can  come  in  controversy  in  a  writ  of  right.  The 
previous  stages  of  title  are  merely  equitable,  which  a  court  of  chan- 
cery may  enforce,  but  a  court  of  common  law  will  not  entertain.  In 
this  opinion,  we  adopt  the  principles  which  the  courts  of 
•  Kentucky  have  been  understood  uniformly  to  sanction.  [  *  250  ] 
And  this  opinion  is  also  an  answer  to  the  seventh  question. 

As  to  the  eighth  question.  We  are  of  opinion  that  a  better  sub- 
sisting adverse  title  in  a  third  person,  is  no  defence  in  a  writ  of  right. 
That  writ  brings  into  controversy  only  the  mere  rights  of  the  parties 
to  the  suit. 

As  to  the  ninth  question.  We  have  already  expressed  our  opinion 
that  tenants  claiming  different  parcels  of  land  by  distinct  titles  can- 
not be  joined  in  a  writ  of  right.  If,  however,  they  omit  to  plead  in 
abatement  and  join  the  mise,  it  is  an  admission  that  they  are  joint- 
tenants  of  the  whole ;  and  the  verdict,  if  for  the  demandant  for  any 
parcel  of  the  land,  may  be  general,  that  he  hath  more  mere  right  to 
hold  the  same  than  the  tenants ;  and  if  of  any  parcel  for  the  tenants, 
that  they  have  more  mere  right  to  hold  the  same  than  the  demandant. 

As  to  the  tenth  question.  The  general  rule  is,  that  if  a  man  enter 
into  lands,  having  title,  his  seizin  is  not  bounded  by  his  actual  occu- 
pancy, but  is  held  to  be  coextensive  with  his  title.  But  if  a  man 
enter  without  title,  his  seizin  is  confined  to  his  possession  by  metes 
and  bounds.  In  the  case  put  by  the  court  below,  the  first  patentee 
had  the  better  legal  title;  and  his  seizin  presently,  by  virtue  of  his 
patent,  gave  him  the  best  mere  right  to  the  whole  land,  upon  the  prin- 
ciples which  we  have  already  stated.  A  fortiori^  he  must  have  the 
best  mere  right  to  the  land  not  included  in  the  actual  close  of  the 
second  patentee.  For,  by  construction  of  law,  he  has  the  eldest 
seizin  as  well  as  the  eldest  patent. 

As  to  the  eleventh  point.  We  are  of  opinion,  that  if  a  man  having 
title  to  land  enter  into  a  part  in  the  name  of  the  whole,  he  is,  upon 
common  law  principles,  adjudged  in  seizin  of  the  whole,  not\^dth- 
Btanding  an  adverse  seizin  thereof.  But  if  the  land  be  in  the  seizin 
of  several  tenants  claiming  different  parcels  thereof  in  severalty,  an 
entry  into  the  parcel  held  by  one  tenant  will  not  give  seizin  of  the  par- 
cels held  by  the  other  teiiants ;  but  there  must  be  an  entry  into  each  ; 
Co.  Litt  252,  b.    By  parity  of  reason,  an  entry  into  a  parcel  which 
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is  vacant,  will  not  give  seizin  of  a  parcel  which  is  in  an  adverse  seizin. 

But  an  entry  into  the  last  parcel,  in  the  name  of  the  whole, 
[  *  251  ]  will  enure  as  an  *  entry  into  the  vacant  parcel.     It  does  not 

appear,  in  the  question  put  by  the  court  below,  into  which 
parcel  the  entry  is  supposed  to  be  made. 

Such  are  the  unanimous  opinions  of  this  court,  which  are  to  be 
certified  to  the  circuit  court  of  Kentucky. 

7  W.  27}  3  P.  201 ;  8  P.  99;  5  P.  819,  485;  6P.  691 ;  9  P. 711;  10  P.  177;  12  P.  410; 
8  H.  674 ;  9  H.  421 ;  15  H.  198. 


Carter's  Heirs  v.  Cutting  and  Wife. 

8  C.  251. 

An  appeal  lies  to  this  conrt  from  the  sentence  of  the  circnit  court  of  the  District  of  Colum- 
bia, affirming  the  sentence  of  the  orphan's  conrt  of  Alexandria  coontj,  which  dismissed  a 
petition  to  revoke  the  probate  of  a  wilL 

This  was  an  appeal  from  the  circuit  court  for  the  District  of 
Columbia. 

E.  J.  Lee^  for  the  appellants. 

Taylor^  for  the  appellees. 

March  11th.  Stort,  J.,  delivered  the  opinion  of  the  court,  as 
follows :  — 

The  appellants,  who  are  heirs  at  law  of  Sally  Carter,  deceasedi 
petitioned  the  orphan's  court  of  the  county  of  Alexandria  to  revoke 
and  repeal  the  probate  of  a  will  of  the  said  Sally  Carter,  procured  by 
the  respondents,  upon  the  ground  that  the  said  will  was  admitted  to 
probate  without  notice  to  the  appellants,  and  that  the  supposed  testa- 
trix was  an  inhabitant  of  and  resident  in  Virginia  at  the  time  of  her 
death,  and  left  no  assets,  real  or  personal,  or  debts  in  the  county  of 
Alexandria.  The  orphan's  court,  without  issuing  a  summons  to  the 
respondents,  dismissed  the  petition,  and  upon  an  appeal  this  dismissal 
was  confirmed  by  the  circuit  court  of  the  District  of  Columbia. 

Two  objections  have  been  taken  to  the  sustaining  of  the  appeal  to 
this  court.  1.  That  by  the  act  of  congress  of  27th  February,  1801, 
c  86,  s.  12,^    it   is    enacted  that  on    appeals   from   the   orphan's 

*  2  Stats,  at  Large,  107. 
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•court  to  the  circuit  court,  the  latter  "  shall  therein  have  [  *  252  ] 
all  the  powers  of  the  chancellor  "  of  the  State  of  Maryland ; 
and  by  the  laws  of  Maryland  the  decree  of  the  chancellor  in  a  like 
case  would  be  final.  2.  That  the  decree  of  dismissal  is  not  any  final 
judgment,  order,  or  decree  of  the  circuit  court  wherein  the  matter 
in  dispute,  exclusive  of  costs,  exceeds  one  hundred  dollars. 

The  majority  of  the  court  cannot  yield  assent  to  the  validity  of 
either  of  these  objections.  As  to  the  first,  we  are  of  opinion  that 
the  conclusiveness  of  its  sentence  forms  no  part  of  the  essence  of  the 
powers  of  the  court  Its  powers  to  act  are  as  ample,  independent  of 
their  final  quality,  as  with  it  Besides  the  act  of  February,  27, 1801, 
8. 8,  has  expressly  allowed  an  appeal  firom  "  all  final  judgments,  orders, 
and  decrees  of  the  circuit  courts  "  where  the  matter  in  dispute  ex- 
ceeds the  limited  value,  and  there  is  nothing  in  the  context  to  narrow 
the  ordinary  import  of  the  language.  We  cannot  admit  that  con- 
straction  to  be  a  sound  one,  which  seeks  by  remote  inferences  to 
withdraw  a  case  from  the  general  provisions  of  a  statute,  which  is 
clearly  within  its  words,  and  perfectly  consistent  with  its  intent  The 
case  of  Young  v.  The  Bank  of  Alexandria,  4  Cranch,  384,  is,  in  our 
judgment,  decisive  against  this  objection. 

As  to  the  second  objection,  it  is  conceded  by  both  parties  that  the 
estate  devised  to  the  respondent,  Sally  C.  Cutting,  is  worth  several 
thousand  dollars.  If,  then,  the  probate  of  the  will  had  any  legal 
operation  and  was  not  merely  void,  the  controversy  as  to  the  validity 
of  that  probate  was  a  matter  in  dispute  equal  to  the  value  of  the 
estate  devised  away  from  the  heirs.  It  cannot  be  doubted  that  the 
orphan's  court  had  jurisdiction  to  allow  probate  of  wills  made  by 
persons  in  foreign  States ;  and  that  probate,  once  allowed,  operated 
as  a  sentence  afiBrming  the  validity  of  such  wills  between  the  parties, 
80  far  as  the  lex  loci  could  give  them  operation.  It  is  understood 
that  a  will  regularly  proved  in  another  State,  in  strict  conformity  with 
the  laws  of  that  State,  acquires,  if  it  possess  the  other  legal  requi- 
sites, a  binding  efficacy  in  Virginia,  so  that  it  may  be  admitted  to 
record  there.  The  estate  devised  is  understood  to  be  situ- 
ated •in  Virginia,  and  the  title  of  the  hehrs  thereto  would  [  *  253  ] 
consequently  be  affected  by  the  probate  in  this  district  The 
probate  then  not  being  merely  void,  but  affecting  the  title  to  lands 
exceeding  one  hundred  dollars  in  value  is  a  matter  in  controversy 
beyond  that  value  within  the  purview  of  the  act  of  1801. 

The  decree  of  the  circuit  court  dismissing  the  petition  is  reversed, 
and  the  cause  is  to  be  remanded  to  that  courts  with  directions  to 
proceed  to  a  hearing  upon  the  merits. 
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Thb  Venus,  Rab,  Master. 

8  C.  253. 

If  the  shipper  of  goods  send  with  them  an  offer^  in  writing,  to  tiie  consignee,  to  become 

jointly  interested  in  the  consignmeati  until  the  offer  is  accepted,  the  consignor  is  the  sole 

owner. 
Under  the  act  of  December  31, 1792,  s.  4,  (1  Stats,  at  Large,  289,)  if  the  oath  deecribe  one 

of  the  owners  as  "of  the  city  of  New  York,*"  when  he  is  domiciled  in  England,  the  Tessel 

is  forfeited, 
The  forfeiture  of  property  to  the  government,  precludes  the  owner  from  making  a  claim  in 

a  prize  proceeding,  though  no  steps  have  been  taken  to  enforce  the  forfeiture. 
Domicil  of  a  neutral,  or  citizen,  in  an  enemy's  country,  subjects  his  property  embarked  in. 

trade,  to  capture  on  tbe  high  seas. 
If  he  cause  property  to  be  shipped  before  war  be  declared,  or  before  its  dedaration  be  known, 

it  is,  like  other  enemies'  property,  liable  to  capture. 
But  these  effects  of  domicile  cease  from  the  moment  he  puts  himself  in  motion,  bond  JUU,  to 

quit  the  country,  intending  not  to  return. 

Appeal  from  the  sentence  of  the  circuit  court  for  the  district  of 
Massachusetts. 

The  following  were  the  facts  of  the  case,  as  stated  by  Washing- 
ton, J.,  in  delivering  the  opinion  of  the  court :  — 

This  is  the  case  of  a  vessel  which  sciiled  from  Great  Britain,  with 
a  cargo  belonging  to  the  respective  claimants,  as  was  contended,  be- 
fore  the  declaration  of  war  by  the  United  States  against  Great  Britain 
was  or  could  have  been  known  by  the  shippers.  She  sailed  from 
Liverpool  on  the  4th  of  July,  1812,  under  a  British  license,  for  the 
port  of  New  York,  and  was  captured  on  the  6th  of  August,  1812, 
by  the  American  privateer  Dolphin,  and  sent  into  the  district  of  Mas- 
sachusetts, where  the  vessel  and  cargo  were  libelled  in  the  district 
court. 

The  ship,  100  casks  of  white  lead,  150  crates  of  earthenware,  35 
cases  and  3  casks  of  copper,  9  pieces  of  cotton  bagging,  and  a  quan- 
tity of  coal,  were  claimed  by  Lenox  and  Maitland. 

198  packages  of  merchandise  and  25  pieces  of  cotton  bagging 

were  claimed  by  Jonathan  Amory,  as  the  joint  property  of 

[  •  254  ]  James  Lenox,  William  Maitland,  and  Alexander  *  M'Gre- 

gor ;  not  distinguishing  the  proportions  of  each ;  but  the  25 

pieces  of  co^n  bagging  were  afterwards  claimed  by  M'Gregor  as 

his  sole  property,  and  also  5  trunks  of  merchandise. 

21  trunks  of  merchandise  were  claimed  by  James  Magee,  of  New 
York,  as  the  joint  property  of  himself  and  John  S.  Jones,  residing  in 
Great  Britain. 
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The  district  court,  on  the  preparatory  evidence,  decreed  restitution 
to  Magee  and  Jones,  and  ako  to  Lenox  and  Maitland,  except  as  to 
the  100  casks  of  white  lead ;  as  to  which,  and  as  to  the  claim  of 
M'Qregor,  further  proof  wew  ordered. 

From  this  decree,  so  far  as  it  ordered  restitution  of  the  merchan- 
dise to  Magee  and  Jones,  and  to  Maitland,  and  of  the  ship  to  Lenox 
and  Maitland,  the  captors  appecded  to  the  circuit  court,  where  the 
decree  was  afiirmed  proformd^  and  an  appeal  was  taken  to  this  court 

In  April,  1813,  the  cause  was  heard  on  further  proof  in  the  district 
court;  and  in  August  the  claim  of  M'Qregor  was  rejected,  as  well 
as  that  of  Lenox  and  Maitland  to  the  white  lead.  But  at  another 
day,  on  a  further  hearing,  the  court  ordered  restitution  to  M'Qregor 
of  one  fourth  of  the  property  claimed  by  him,  and  condemned  the 
other  three  fourths  as  belonging  to  his  partners,  being  British  subjects. 
Both  parties  appealed,  as  did  also  Lenox  and  Maitland,  in  relation  to 
the  white  lead.  A  pro  formd  decree  of  affirmance  was  made,  firom 
which  an  appeal  was  taken  to  this  court. 

Maitland,  M'Qregor,  and  Jones  were  native  British  subjects,  who 
eame  to  the  United  States  many  years  prior  to  the  present  war,  and, 
after  the  regular  period  of  residence,  were  admitted  to  the  rights  of 
naturalization.  Some  time  after  this,  but  long  prior  to  the  declara- 
tion of  war,  they  returned  to  Qreat  Britain,  settled  themselves  there, 
and  engaged  in  the  trade  of  that  country,  where  they  were  found 
eairying  on  their  commercial  business  at  the  time  these  shipments 
were  made,  and  at  the  time  of  the  capture.  Maitland  is 
yet  •  in  G^at  Britain,  but  has,  since  he  heard  of  the  capture,  [  *  255  ] 
expressed  his  anxiety  to  return  to  the  United  States*;  but 
has  been  prevented  from  doing  so  by  various  causes  set  forth  in  his 
affidavit  M'Qregor  actually  returned  to  the  United  States  some 
time  in  Ms^y  last.    Jones  is  still  in  England. 

Pitman^  for  the  captors. 

Stockton^  Harper^  and  Dexter ^  for  the  claimants. 

•  Washington,  J.,  after  stating  the  facts  of  the  case,  deli-  [  •273  ] 
vered  the  opinion  of  the  majority  of  the  court,  as  follows :  — 

The  claims  of  Maitland,  M'Qregor,  and  Jones,  are  resisted,  in  totOy 
upon  an  objection  to  the  national  character  of  the  claim- 
ants. The  general  question  affecting  *  these  parties,  will,  [  *  274  ] 
for  the  present,  be  postponed  in  order  to  dispose  of  particu- 
lar objections  which  are  made  to  all  the  daims,  either  in  whole  or  in 
part,  and  which  will  depend  on  the  particular  circumstances  applying 
to  those  cases. 
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1.  The  first  claim  that  will  be  considered  will  be  that  of  Lenox 
and  Maitland  to  the  100  casks  of  white  lead,  which,  it  is  contended, 
is  the  property  of  Thomas  Holloway,  an  acknowledged  British  sub- 
ject, but  shipped  in  June,  1812,  by  WUiam  Maitland  &  Co.,  (a  house 
established  in  Liverpool,  and  composed  of  William  Maitland  and 
James  Lenox,)  to  Lenox  and  Maitland,  a  house  established  at  New 
York,  and  composed  of  the  same  parties.  To  establish  the  fact  of 
property  in  Thomas  Holloway,  the  captor  relies  upon  the  following 
evidence :  The  original  bill  of  parcels,  inclosed  in  a  letter  under  date 
of  the  3d  of  July,  1812,  from  William  Maitland  &  Co.,  to  Lenox  and 
Maitland,  which  is  headed  thus : "  Thomas  Holloway  bought  of  Thomas 
Walker  &  Co.,  lead  merchants,"  dated  June  2,  1812.  In  corrobo- 
ration of  this  primd  facie  evidence  of  property  in  Holloway,  the 
freight  and  primage  of  this  lead  is  cast  in  the  margin  of  the  bill  of 
lading,  but  not  so  upon  the  acknowledged  property  of  Lenox  and 
Maitland,  the  owners  of  the  ship,  and  included  in  the  same  bill  of 
lading ;  from  which  circumstance  it  is  argued  that  this  article  did  not 
belong  to  Lenox  and  Maitland ;  since,  if  it  did,  no  freight  could  have 
been  charged  on  it,  any  more  than  upon  the  other  parts  of  the  cargo 
claimed  by  them.  In  addition  to  this,  in  a  list  of  goods  shipped  by 
William  Maitland  &  Co.,  by  this  vessel,  on  account  of  and  consigned 
to  Lenox  and  Maitland,  and  inclosed  in  a  letter  of  the  22d  August, 
1812,  from  the  former  to  the  latter,  by  The  Lady  Gallatin,  all  the 
goods  claimed  by  that  house  separately,  and  also  by  them  and 
M'Qregor  jointly,  are  enumerated,  except  this  parcel  of  white  lead. 
This  evidence  is  certainly  very  strong  to  fix  a  hostile  character  on 
this  property ;  and  is  rendered  conclusive  by  the  omission  of  Maitland, 
in  his  affidavit  made  under  the  order  for  fturther  proof,  to  say  any 
thing  in  relation  to  the  white  lead,  although  he  is  very  particular  as 
to  all  the  other  property  claimed  by  Lenox  and  Maitland,  and  by 
that  house  jointly  with  M'Qregor.  This  court  is,  therefore, 
[  •  275  ]  *  of  opinion  that  the  court  below  did  right  in  rejecting  this 
daim. 

2.'  The  next  claim  to  be  considered,  is  that  of  Magee  and  Jones  to 
a  part  of  the  cargo  on  board  of  this  vessel."  Magee  is  a  citizen  of  the 
United  States,  settled  in  New  York,  and  connected  with  Jones  in  a 
house  of  trade.  It  is  urged  by  the  captors  that  the  whole  of  this 
property  ought  to  have  been  condemned  as  the  sole  property  of  Jones. 
The  bill  of  lading  of  these  goods  expresses  them  to  be  shipped 
by  M'Gregor  &  Co.,  unto  and  on  account  of  James  Magee  &  Co., 
of  New  York.  The  invoice  is  signed  by  Jones,  at  Manchester,  in 
England,  and  describes  them  as  goods  to  be  shipped  on  board  The 
Venus,  and  to  be  consigned  to  James  Magee  &  Co.,  of  New  York ; 
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but  it  does  not  specify  on  whose  account  and  risk.  In  the  letter  from 
Jones  to  Magee,  dated  the  1st  of  July,  1812,  covering  an  invoice  of 
these  goods,  he  says,  "they  are  to  be  sold  on  joint  account,  or  on 
mine  at  your  option."  The  whole  question,  as  to  the  exclusive  prop- 
erty of  Jones  in  these  goods,  is  rested,  by  the  captors,  upon  the  above 
expressions  giving  an  option  to  Magee  to  be  jointly  concerned  or  not 
in  the  shipment  The  question  of  law  is,  in  whom  the  right  of  prop- 
erty was  at  the  time  of  capture?  To  effect  a  change  of  property  as 
between  seller  and  buyer,  it- is  essential  that  there  should  be  a  contract 
of  sale  agreed  to  by  both  parties ;  and  if  the  thing,  agreed  to  be  sold, 
is  to  be  sent  by  the  vendor  to  the  vendee,  it  is  necessary  to  the  per- 
fection of  the  contract  that  it  should  be  delivered  to  the  purchaser  or 
to  his  agent,  which  the  master,  to  many  purposes,  is  considered  to  be. 
The  only  evidence  of  a  contract,  such  as  is  now  set  up,  appears  in  the 
affidavit  of  Magee ;  who  states  that,  in  1810,  he  was  in  England,  and 
agreed  with  Jones  that  the  latter  should  ship  goods  on  joint  account, 
when  the  intercourse  between  the  two  countries  should  be  opened  ; 
and  that,  in  consequence  of  this  agreement,  the  present  shipment 
was  made.  Now  admit  that  such  an  agreement  was  made,  yet  the 
delivery  of  the  goods  to  the  master  of  the  vessel  was  not  for  the 
use  of  Magee  and  Jones,  any  more  than  it  was  for  the  use  of  the 
shipper  solely;  and,  consequentiy,  it  amounted  to  nothing  so  as  to 
divest  the  property  out  of  the  shipper,  until  Magee  should 
elect  to  take  them  on  joint  Ewjcount,  or  *  to  act  as  the  [  *  276  ] 
agent  of  Jones.  Until  this  election  was  made,  the  goods 
were  at  the  risk  of  the  shipper,  which  is  conclusive  as  to  the  right 
of  property. 

3.  The  next  claim  is  that  of  Lenox  and  Maitiand  to  the  ship.  The 
&cts  in  relation  to  this  subject  cure,  that  James  Lenox,  as  joint  owner 
with  W.  Maitiand,  of  this  ship,  obtained,  in  November,  1811,  a  regis- 
ter {or  her,  which  was  granted  upon  his  oath,  that  he,  together  with 
W.  Maitiand,  of  the  city  of  New  York,  merchant,  were  the  only 
owners.  At  this  time,  Maitiand  was  domiciled  in  Great  Britain ;  and 
it  is  contended  that  the  statement,  that  Maitiand  was  of  New  York, 
was  untrue,  and  subjected  the  vessel  to  forfeiture,  under  the  act  of 
congress  of  the  31st  of  December,  1792 ;  and  that,  although  no  claim 
is  interposed  for  the  United  States,  still,  the  forfeiture  produced  by 
the  misconduct  of  Lenox,  is  sufficient  to  turn  him  out  of  court,  what- 
ever disposition  may  ultimately  be  made  of  the  property.  The  rule 
of  the  prize  court  is  correctiy  stated  in  this  argument ;  and  the  only 
question  is,  whether  a  forfeiture  did  accrue  to  the  United  States. 
The  act  of  congress  directs  that  the  owner  who  takes  the  oath,  in  case 
there  are  more  tiian  one  owner,  shall,  in  his  oath,  specify  the  names 
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and  places  of  abode  of  such  owners,  and  that  they  are  citizens  of  the 
United  States,  if  such  be  the  fact;  and  if  one  or  more  of  them  reside 
abroad,  as  a  partner  or  partners  in  a  copartnership  consisting  of  citi- 
zens, and  carrying  on  trade  with  the  United  States,  that  such  is  the 
case.  The  law  then  proceeds  to  declare,  that  if  any  of  the  matters  of 
fact  in  the  said  oath  alleged,  within  the  knowledge  of  the  party  swear- 
ing, shall  not  be  lame,  the  ship  shall  be  forfeited  to  the  United  States. 
It  cannot  be  denied  that,  at  the  time  this  oath  was  taken,  W.  Mait- 
land  was  a  resident  merchant  of  Great  Britain,  carrying  on  trade  with 
the  United  States ;  a  fact  totally  inconsbtent  with  that  alleged  in  the 
oath,  that  he  was  of  the  city  of  New  York.  It  is  probable,  and  the 
court  is  willing  to  believe,  that  this  statement  was  innocently  made, 
under  a  misconception  of  the  real  character  which  the  foreign  domicile 
of  Maitland  had  impressed  upon  hinu  But  stiU,  the  law  required 
explicitness  on  this  point,  and  marked  the  distinction  between  a  per- 
son residing  abroad,  and  one  residing  within  the  United 
[  *  277  ]  States.  It  must  be  admitted,  in  point  of  law,  *  that  the  fewst 
sworn  to  by  Lenox  was  not  true ;  and  the  consequence  is  a 
forfeiture  of  the  ship  to  the  United  States.  The  daim,  therefore,  of 
Lenox  and  Maitland  to  this  vessel  must  be  rejected.  What  order 
shall  be  made  as  to  the  ultimate  disposition  of  the  property,  must 
depend  upon  the  opinion  which  this  court  may  give  in  some  other 
cases  touching  this  subject. 

The  great  question  involved  in  this,  and  many  other  of  the  prize 
cases  which  have  been  argued,  is,  whether  the  property  of  these 
claimants  who  were  settled  in  Great  Britain,  and  engaged  in  the 
commerce  of  that  country,  shipped  before  they  had  a  knowledge  of 
the  war,  but  which  was  captured,  after  the  declaration  of  war,  by  an 
American  cruizer,  ought  to  be  condemned  as  lawful  prize.  It  is  con- 
tended by  the  captors,  that  as  these  claimants  had  gained  a  domicile 
in  Great  Britain,  and  continued  to  enjoy  it  up  to  the  time  when  war 
was  declared,  and  when  these  captures  were  made,  they  must  be  con- 
sidered as  British  subjects,  in  reference  to  this  property,  and,  conse- 
quently, that  it  may  legally  be  seized  as  prize  of  war,  in  like  manner 
as  if  it  had  belonged  to  real  British  subjects.  But  if  not  so,  it  is  then 
insisted,  that  these  claimants  having,  after  their  naturalization  in  the 
United  States,  returned  to  Great  Britain,  the  country  of  their  birth, 
and  there  resettled  themselves,  they  became  redintegrated  British 
subjects,  and  ought  to  be  considered  by  this  court  in  the  same  light 
as  if  they  had  never  emigrated.  On  the  other  side  it  is  argued,  that 
American  citizens  settled  in  the  country  of  the  enemy,  as  these  per- 
sons were,  at  the  time  war  was  declared,  were  entitled  to  a  reasonable 
time  to  elect,  after  they  knew  of  the  war,  to  remain  there,  or  to  return 
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to  the  United  States ;  and  that,  until  such  election  was,  bond  fide^ 
made,  the  courts  of  this  country  are  bound  to  consider  them  as  Ame- 
rican citizens,  and  their  property  shipped  before  they  had  an  oppor- 
tunity to  make  this  election,  as  being  protected  against  American 
capture. 

There  being  no  dispute  as  to  the  facts  upon  which  the  domicile  of 
these  claimants  is  asserted,  the  questions  of  law  alone  remain  to  be 
considered.  They  are  two.  First,  By  what  means,  and  to  what  ex- 
tent, a  national  character  may  be  impressed  upon  a  person, 
different  *  from  that  which  permanent  allegiance  gives  him?  [  *  278  ] 
and  secondly.  What  are  the  legal  consequences  to  which 
this  acquired  character  may  expose  him,  in  the  event  of  the  war  tak- 
ing place  between  the  country  of  this  residence  and  that  of  this  birth, 
or  in  which  he  had  been  naturalized  ? 

1.  The  writers  upon  the  law  of  nations  distinguish  between  a  tem* 
porary  residence  in  a  foreign  country,  for  a  special  purpose,  and  a 
residence  accompanied  with  an  intention  to  make  it  a  permanent 
place  of  abode.  The  latter  is  styled  by  Vattel,  domicile,  which  he 
defines  to  be,  "  a  habitation  fixed  in  any  place,  with  an  intention  of 
always  staying  there."  Such  a  person,  says  this  author,  becomes  a 
member  of  the  new  society,  at  least  as  a  permanent  inhabitant,  and 
is  a  kind  of  citizen  of  an  inferior  order  from  the  native  citizens  ;  but 
is,  nevertheless,  united  and  subject  to  the  society,  without  participat- 
ing in  all  its  advantages.  This  right  of  domicile,  he  continues,  is  not 
established,  unless  the  person  makes  suflSciently  known  his  intention 
of  fixing  there,  either  tacitly,  or  by  an  express  declaration.  Vatt 
p.  92,  93.  Grotius  nowhere  uses  the  word  domicile,  but  he  also 
distinguishes  between  those  who  stay  in  a  foreign  country  by  the 
necessity  of  their  affairs,  or  from  any  other  temporary  cause,  and 
those  who  reside  there  from  a  permanent  cause.  The  former  he  de- 
nominates strangers,  and  the  latter,  subjects ;  and  it  will  presently  be 
seen,  by  a  reference  to  the  same  author,  what  different  consequences 
these  two  characters  draw  after  them. 

The  doctrine  of  the  prize  courts,  as  well  as  of  the  courts  of  com- 
mon law,  in  England,  which,  it  was  hinted,  if  not  asserted,  in  argu* 
ment,  had  no  authority  of  universal  law  to  stand  upon,  is  the  same 
with  what  is  stated  by  the  above  writers ;  except  that  it  is  less  general, 
and  confines  the  consequences  resulting  from  this  acquired  character 
to  the  property  of  those  persons  engaged  in  the  commerce  of  the 
country  in  which  they  reside. 

It  is  decided  by  those  courts,  that  whilst  an  Englishman,  or  a  neu* 
tral,  resides  in  a  hostile  country,  he  is  a  subject  of  that 
country,  and  is  to  be  considered  (even  *  by  his  own  or  na-  [  *  279  j 
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tive  country,  in  the  fonner  case)  as  having  a  hostile  character  im- 
pressed upon  him. 

In  deciding  whether  a  person  has  obtained  the  right  of  an  acquired 
domicile ;  it  is  not  to  be  expected  that  much,  if  any,  assistance  should 
be  derived  from  mere  elementary  writers  on  the  law  of  nations. 
They  can  only  lay  down  the  general  principles  of  law ;  and  it  be- 
comes the  duty  of  courts  to  establish  rules  for  the  proper  application 
of  those  principles.  The  question,  whether  the  person  to  be  affected 
by  the  right  of  domicile  had  suflSciently  made  known  his  intention  of 
fixing  himself  permanently  in  the  foreign  coimtry,  must  depend  upon^ 
all  the  circumstances  of  the  case.  If  he  had  made  no  express  decla- 
ration on  the  subject,  and  his  secret  intention  is  to  be  discovered,  his 
acts  must  be  attended  to,  as  affording  the  most  satisfactory  evidence 
of  his  intention.  On  this  ground  it  is,  that  the  courts  of  England 
have  decided,  that  a  person  who  removes  to  a  foreign  coimtry,  settles 
himself  there,  and  engages  in  the  trade  of  the  country,  furnishes,  by 
these  acts,  such  evidence  of  an  intention  permanently  to  reside  there, 
as  to  stamp  him  with  the  national  character  of  the  State  where  he 
resides.  In  questions  on  this  subject,  the  chief  point  to  be  considered, 
is  the  animus  vumendi;  and  courts  are  to  devise  such  reasonable  rules 
of  evidence  as  iLay  establish  the  fact  of  intention.  If  it  sufficiently 
appear  that  the  intention  of  removing  was  to  make  a  permanent 
setidement,  or  for  an  indefinite  time,  the  right  of  domicile  is  acquired 
by  a  residence  even  of  a  few  days.  This  is  one  of  the  rules  of  the 
British  courts,  and  it  appears  to  be  perfectly  reasonable.  Another  is, , 
that  a  neutral  or  subject,  found  residing  in  a  foreign  country  is  pre- 
sumed to  be  there  cmimo  manendi;  and  if  a  state  of  war  should  bring 
his  national  character  into  question,  it  lies  upon  him  to  explain  the 
circumstances  of  his  residence.  The  Bemon,  1  Rob.  86,  102.  As 
to  some  other  rules  of  the  prize  courts  of  England,  particularly 
those  which  fix  a  national  character  upon  a  person  on  the  ground  of 
constructive  residence,  or  the  peculiar  nature  of  his  trade,  the  court  is 
not  called  upon  to  give  an  opinion  at  this  time :  because,  in  this  case, 

it  is  admitted  that  the  claimants  had  acquired  a  right  of 
[  •  280  ]  domicile  in  Great  *  Britain,  at  the  time  of  the  breaking  out 

of  the  war  between  that  country  and  the  United  States. 
2.  The  next  question  is,  what  are  the  consequences  to  which  this 
acquired  domicile  may  legally  expose  the  person  entitled  to  it,  in  the 
event  of  a  war  taking  place  between  the  government  under  which  he 
resides  and  that  to  which  he  owes  a  permanent  allegiance  ?  A  neu- 
tral in  his  situation,  if  be  should  engage  in  open  hostilities  with  the 
other  belligerent,  would  be  considered  and  treated  as  an  enemy.  A 
citizen  of  the  other  belligerent  could  not  be  so  considered,  because 
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he  could  not,  by  any  act  of  hostility,  render  himself^  strictly  speaking, 
an  enemy,  contrary  to  his  permanent  allegiance.  But  although  he 
cannot  be  considered  an  enemy,  in  the  strict  sense  of  the  word,  yet 
he  is  deemed  such,  with  reference  to  the  seizure  of  so  much  of  his 
property  concerned  in  the  trade  of  the  enemy,  as  is  connected  with 
his  residence.  It  is  found  adhering  to  the  enemy.  He  is  himself 
adhering  to  the  enemy,  although  not  criminally  so,  unless  he  engages 
in  acts  of  hostihty  against  his  native  country,  or,  probably,  refuses, 
when  required  by  his  country,  to  return.  The  same  rule,  as  to  prop- 
erty engaged  in  the  commerce  of  the  enemy,  applies  to  neutrals, 
and  for  the  same  reason.  The  converse  of  this  rule  inevitably  appliea 
to  the  subject  of  a  belligerent  state  domiciled  in  a  neutral  country ', 
he  is  deemed  a  neutral  by  both  belligerents,  with  reference  to  the 
trade  which  he  carries  on  with  the  adverse  belligerent,  and  with  all 
the  rest  of  the  world. 

But  this  national  character  which  a  man  acquires  by  residence, 
may  be  thrown  off  at  pleasure,  by  a  return  to  his  native  country,  oi 
even  by  turning  his  back  on  the  country  in  which  he  has  resided,  on 
his  way  to  another.  To  use  the  language  of  Sir  W.  Scott,  it  is  an 
adventitious  character  gained  by  residence,  and  which  ceases  by  non- 
•  residence.  It  no  longer  adheres  to  the  party  from  the  moment  he 
puts  himself  in  motion,  bondfide^  to  quit  the  country  sine  cmimo  re- 
vertencHy  3  Rob.  17, 12.  The  Indian  Chie£  The  reasonableness  of 
this  rule  can  hardly  be  disputed.  Having  once  acquired  a  national 
chsuracter  by  residence  in  a  foreign  country,  he  ought  to  be  bound  by 
all  the  consequences  of  it,  until  he  has  thrown  it  off,  either 
by  an  actual  return  to  his  *  native  country,  or  to  that  where  [  *  281  ] 
he  was  naturalized,  or  by  commencing  his  removal,  b(md 
fidcy  and  without  an  intention  of  returning.  K  any  thing  short  of 
actual  removal  be  admitted  to  work  a  change  in  the  national  charac- 
ter acquired  by  residence,  it  seems  perfectly  reasonable  that  the  evi- 
dence of  a  bond  fide  intention  to  remove  should  be  such  as  to  leave 
no  doubt  of  its  sincerity.  Mere  declarations  of  such  an  intention 
oaght  never  to  be  relied  upon,  when  contradicted,  or  at  least  ren- 
dered doubtful,  by  a  continuance  of  that  residence  which  impressed 
the  character.  They  may  have  been  made  to  deceive ;  or,  if  sincerely 
made,  they  may  never  be  executed.  Even  the  party  himself  ought 
not  to  be  bound  by  them,  because  he  may  afterwards  find  reason  to 
change  his  determination,  and  ought  to  be  permitted  to  do  so.  But 
when  he  accompanies  those  declarations  by  acts  which  speak  a  lan- 
guage not  to  be  mistaken,  and  can  hardly  fail  to  be  consummated  by 
actual  removal,  the  strongest  evidence  is  afforded  which  the  nature 
of  such  a  case  can  furnish.    And  is  it  not  proper  that  the  courts  of  a 
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belligerent  nation  should  deny  to  any  person  the  right  to  use  a 
character  so  equivocal,  as  to  put  it  in  his  power  to  claim  whichever 
may  best  suit 'his  purpose,  when  it  is  called  in  question  ?  K  his  prop- 
erty be  taken  trading  with  the  enemy,  shall  he  be  allowed  to  shield 
it  from  confiscation,  by  alleging  that  he  had  intended  to  remove 
from  the  country  of  the  enemy  to  his  own,  then  neutral,  and,  there- 
fore, that,  as  a  neutral,  the  trade  was  lawful  ?  K  war  exist  between 
the  country  of  his  residence  and  his  native  country,  and  his  property 
be  seized  by  the  former,  or  by  the  latter,  shall  he  be  heard  to  say  in 
the  former  case,  that  he  was  a  domiciled  subject  of  the  country  of  the 
captor,  and  in  the  latter,  that  he  was  a  native  subject  of  the  country 
of  that  captor  also,  because  he  had  declared  an  intention  to  resume 
his  native  character ;  and  thus  to  parry  the  belligerent  rights  of  both? 
It  is  to  guard  against  such  inconsistencies,  and  against  the  frauds 
which  such  pretensions,  if  tolerated,  would  sanction,  that  the  rule 
above  mentioned  has  been  adopted.  Upon  what  sound  principle  can 
a  distinction  be  framed  between  the  case  of  a  neutral,  and  the  sub- 
ject of  one  belligerent  domiciled  in  the  country  of  the  other  at  the 
breaking  out  of  the  war  ?     The  property  of  each,  found  engaged  in 

the  commerce  of  their  adopted  country,  belonged  to  them, 
[  •  282  ]  •before  the  war,  in  their  character  of  subjects  of  that  coun-  , 

try,  so  long  as  they  continued  to  retain  their  domicile ;  and 
when  a  state  of  war  takes  place  between  that  country  and  an^uother, 
by  which  the  two  nations  and  all  their  subjects  become  enemies  to 
each  other,  it  follows  that  the  property,  which  was  once  the  property 
of  a  friend,  belongs  now,  in  r^erence  to  that  property,  to  an  enemy. 
This  doctrine  of  the  common  law  and  prize  courts  of  England  is 
founded,  like  that  mentioned  under  the  first  head,  upon  national  law ; 
and  it  is  believed  to  be  strongly  supported  by  reason  and  justice.  It 
is  laid  down  by  Grotius,  p.  563,  "  tiiat  all  the  subjects  of  the  enemy 
who  are  such  from  a  permstnent  cause,  that  is  to  say,  settied  in  the 
country,  are  liable  to  the  law  of  reprisals,  whether  they  be  natives  or 
foreigners ;  but  not  so  if  they  are  only  trading  or  sojourning  for  a 
littie  time."  And  why,  it  may  be  confidentiy  asked,  should  not  the 
property  of  such  subjects  be  exposed  to  the  law  of  reprisals  and  of 
war,  so  long  as  the  owner  retains  his  acquired  domicile,  or,  in  the 
words  of  Grotius,  continues  a  permanent  residence  in  the  country  of 
the  enemy  ?  They  were  before,  and  continue  after  the  war,  bound^ 
by  such  residence,  to  the  society  of  which  they  are  members,  subject 
to  the  laws  of  the  State,  and  owing  a  qualified  allegiance  thereto ; 
they  are  obliged  to  defend  it,  (with  an  exception  in  favqr  of  such  a 
subject  in  relation  to  his  native  country,)  in  return  for  the  protection 
it  affords  them,  and  the  privileges  which  the  laws  bestow  upon  them 
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as  subjects.  The  property  of  such  persons,  equally  with  that  of  the 
native  subjects  in  their  totality,  is  to  be  considered  as  the  goods  of 
the  nation,  in  regard  to  other  States.  It  belongs,  in  some  sort,  to  the 
State,  from  the  right  which  she  has  over  the  goods  of  its  citizens, 
which  make  a  part  of  the  sum  total  of  its  riches,  and  augment  its 
power.  Vatt  147,  and  also,  b.  1,  c  14,  s.  182.  In  reprisals,  con- 
tinues the  same  author,  we  seize  on  the  property  of  the  subject,  just 
as  we  would  that  of  the  sovereign ;  every  thing  that  belongs  to  the 
nation  is  subject  to  reprisals,  wherever  it  can  be  seized,  with  the  ex* 
caption  of  a  deposit  intrusted  to  the  public  faith.  B.  2,  c  18,  s.  344. 
Now  if  a  permanent  residence  constitutes  the  person  a  subject  of  the 
country  where  he  is  settled,  so  long  as  he  continues  to  reside  there, 
and  subjects  his  property  to  the  law  of  reprisals,  as  a  part 
of  the  property  of  the  *  nation,  it  would  seem  diflScult  to  [  *  283  ] 
maintain  that  the  same  consequences  would  not  follow  in 
the  case  of  an  open  and  public  war,  whether  between  the  adopted 
and  native  countries  of  persons  so  domiciled,  or  between  the  former 
and  any  other  nation.  If,  then,  nothing  but  an  actual  removal,  or  a 
bona  fide  beginning  to  remove,  can  change  a  national  character  ac- 
quired by  domicile,  and  if,  at  the  time  of  the  inception  of  the  voyage, 
as  well  as  at  the  time  of  capture,  the  property  belonged  to  such 
domiciled  person  in  his  character  of  a  subject,  what  is  there  that 
does,  or  ought  to  exempt  it  from  capture  by  the  privateers  of  his  na- 
tive country,  if,  at'  the  time  of  capture,  he  continues  to  reside  in  the 
country  of  the  adverse  belligerent  ?  It  is  contended  that  a  native  or 
naturalized  subject  of  one  country,  who  is  surprised  in  the  country 
where  he  was  domiciled  by  a  declaration  of  war,  ought  to  have  time 
to  make  his  election  to  continue  there,  or  to  remove  to  the  country  to 
which  he  owes  a  permanent  allegiance ;  and  that,  until  such  election 
is  made,  his  property  ought  to  be  protected  from  capture  by  the 
cruizers  of  the  latter.  This  doctrine  is  believed  to  be  as  unfounded 
in  reason  and  justice,  as  it  clearly  is  in  law.  In  the  first  [dace,  it  is 
founded  upon  a  presumption  that  the  person  will  certainly  remove, 
before  it  can  possibly  be  known  whether  he  may  elect  to  do  so  or  not. 
It  is  said  that  this  presumption  ought  to  be  made,  because,  upon 
receiving  information  of  the  war,  it  wiU  be  his  duty  to  return  home. 
This  position  is  denied.  It  is  his  duty  to  commit  no  acts  of  hostility 
against  his  native  country,  and  to  return  to  her  assistance  when  re- 
quired to  do  so ;  nor  will  any  just  nation,  regarding  the  mild  princi- 
ples of  the  law  of  nations,  require  him  to  take  arms  against  his 
native  country,  or  refuse  her  permission  to  him  to  withdraw  when- 
ever he  wishes  to  do  so,  unless  under  peculiar  circumstances,  which, 
by  such  removal  at  a  critical  period,  might  endanger  the  public  safe- 
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iy.  The  conventional  law  of  nations  is  in  conformity  with  these 
principles.  It  is  not  uncommon  to  stipulate  in  treaties  that  the  sub- 
jects of  each  shall  be  allowed  to  remove  with  their  property,  or  to 
remain  unmolested.  Such  a  stipulation  does  not  coerce  those  sub- 
jects either  to  remove  or  to  remain.     They  are  left  free  to  choose  for 

themselves ;  and  when  they  have  made  their  election,  they 
[  *  284  ]  claim  the  right  of  enjoying  *  it  under  the  treaty.    But  until  the 

election  is  made,  their  former  character  continues  unchangedw 
Until  this  election  is  made,  if  his  property  found  upon  the  high 
seas,  engaged  in  the  commerce  of  his  adopted  country,  should  be  per- 
mitted, by  the  cruizers  of  the  other  belligerent,  to  pass  free,  under  the 
notion  that  he  may  elect  to  remove,  upon  notice  of  the  war,  and 
should  arrive  safe,  what  is  to  be  done  in  case  the  owner  of  it  should 
afterwards  elect  to  remain  where  he  is  ?  or,  if  captured  and  brought 
immediately  to  adjudication,  it  must,  upon  this  doctrine,  be  acquitted 
until  the  election  to  remain  is  made  and  known.  In  short,  the  point 
contended  for  would  apply  the  doctrine  of  relation  to  cases  where 
the  party  claiming  the  benefit  of  it  may  gain  all,  and  can  lose  no- 
thing. K  he,  after  the  capture,  should  find  it  his  interest  to  remain 
where  he  is  domiciled,  his  property  embarked  before  his  election  was 
made,  is  safe ;  and  if  he  finds  it  best  to  return,  it  is  safe  of  course. 
It  is  safe  whether  he  goes  or  stays.  This  doctrine,  producing  such 
contradictory  consequences,  is  not  only  unsupported  by  any  author- 
ity, but  it  would  violate  principles  long  and  well  established  in  the 
prize  courts  of  England,  and  which  ought  not,  without  strong  reasons 
which  may  render  them  inapplicable  to  this  country,  to  be  disregard- 
ed by  this  court  The  rule  there,  is,  that  the  character  of  property, 
during  war,  cannot  be  changed  in  transitu^  by  any  act  of  the  party, 
eubjiequent  to  the  capture.  The  rule,  indeed,  goes  farther ;  as  to  the 
correctness  of  which,  in  its  greatest  extension,  no  opinion  need  now  be 
given ;  but  it  may  safely  be  ajffirmed  that  this  change  cannot  and 
ought  not  to  be  effected  by  an  election  of  the  owner  and  shipper  of  it 
made  subsequent  to  the  capture,  and,  more  especially,  aftei  a  know- 
ledge of  the  capture  is  obtained  by  the  owner.  Observe  the  conse- 
quences which  would  result  from  it..  The  capture  is  made  and 
knoun.  The  owner  is  allowed  to  deliberate  whether  it  is  his 
interest  to  remain  a  subject  of  his  adopted,  or  of  his  native  country. 
If  the  capture  be  made  by  the  former,  then  he  elects  to  be  a  subject 
of  that  country ;  if  by  the  latter,  then  a  subject  of  that.  Can  such  a 
privileged  situation  be  tolerated  by  either  belligerent  ?  Can  any  sys- 
tem of  law  be  correct,  which  places  an  individual  who  adheres  to 

one  belligerent,  and,  to  the  period  of  his  election  to  remove, 
[  •  285  ]  *  contributes  to  increase  her  wealth,  in  so  anomalous  a  situ- 
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ation  as  to  be  clothed  with  the  privileges  of  a  neutral,  as  to  both 
belligerents?  This  notion  about  a  temporary  state  of  neutrality 
impressed  upon  a  subject  of  one  of  the  belligerents,  and  the  con- 
sequent exemption  of  his  property  firom  capture  by  either,  until  he 
has  had  notice  of  the  war,  and  made  his  election,  is  altogether  a 
novel  theory,  and  seems,  from  the  course  of  the  argument,  to  owe  its 
origin  to  a  supposed  hardship  to  which  the  contrary  doctrine  exposes 
him.  But  if  the  reasoning  employed  on  this  subject  be  correct,  no 
such  hardship  can  exist  For  if,  before  the  election  is  made,  his  pro- 
perty on  the  ocean  is  liable  to  capture  by  the  cruizers  of  his  native 
and  deserted  country,  it  is  not  only  free  from  capture  by  those  of  his 
adopted  country,  but  is  under  its  protection.  The  privilege  is  sup- 
posed to  be  equal  to  the  disadvantage,  and  is  therefore  just.  The 
double  privilege  claimed  seems  too  unreasonable  to  be  granted. 

It  will  be  observed,  that  in  the  foregoing  opinion  respecting  the 
nature  and  consequences  of  domicile,  very  few  cases  have  been  re- 
ferred to.  It  was  thought  best  not  to  interrupt  the  chain  of  argu- 
ment, by  stopping  to  examine  cases;  but  faithfully  to  present  the 
essential  principles  to  be  extracted  from  those  which  were  cited  at 
the  bar,  or  which  have  otherwise  come  under  the  view  of  the  court, 
and  which  applied  to  the  subject  With  what  success  this  has  been 
executed,  is  not  for  me  to  decide.  But  there  are  two  or  three  cases 
which  seem  to  be  ^  applicable,  and  at  the  same  time  so  conclusive 
on  the  great  points  of  this  question,  that  it  may  not  be  improper 
briefly  to  notice  them.  In  support  of  the  general  principles,  that  the 
national  character  of  the  owner  at  the  time  of  capture,  -must  decide 
his  right  to  claim,  and  that  a  subject  is  condemned  by  it,  even  in  the 
6ourts  of  his  native  country,  without  time  being  allowed  to  lnim  to 
elect  to  remove,  the  following  cases  may  be  referred  to.  In  the 
Boedes  Lust,  5  Rob.  247,  it  was  decided  that  the  property  of  a  resi- 
dent of  Demarara,  shipped  before  hostilities  of  any  kind  had  occurred 
between  Holland  and  Great  Britain,  but  which  was  captured  under 
an  embargo  declared  by  England  upon  Dutch  property,  as  prepara- 
tory to-  war  which  ensued  soon  after  the  seizure,  was,  by  the  retroac- 
tive effect  of  the  wax  applied  to  property  so  seized,  to  be 
considered  *  as  the  property  of  an  enemy  taken  in  war.  In  [  *  286  ] 
this  case.  Sir  W.  Scott  lays  it  down,  that,  where  property 
is  taken  in  a  state  of  hostility,  the  universal  practice  has  ever  been 
to  hold  it  subject  to  condemnation,  although  the  claimants  may  have 
become  friends  and  subjects  prior  to  the  adjudication.  This  case  is 
somewhat  stronger  than  the  present,  in  the  circumstance  that,  in  that, 
the  state  of  hostility,  alleged  to  have  existed  at  the  time  of  capture, 
^ras  made  out,  by  consiilering  the  subsequent  declaration  of  war  as 
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relating  back  to  the  time  of  seizure  under  the  embargo,  by  which 
reference  it  was  decided  to  be  a  hostile  embargo,  and  of  course  tan- 
tamount to  an  actual  state  of  war.  But  this  case  also  proves,  not 
only  that  the  hostile  character  of  the  property  at  the  time  of  capture 
establishes  the  legality  of  it,  but  that  no  future  circumstance  chang- 
ing the  hostile  character  of  the  claimant  to  that  of  a  friend  or  sub- 
ject, can  entitle  him  to  restitution.  Whether  the  claimant,  in  this 
case,  wiie  a  neutral  or  a  British  subject,  does  not  appear.  But  if  the 
former,  it  will  not,  it  is  presumed,  be  contended  that  he  is,  upon  the 
principles  of  national  law,  less  to  be  favored  in  the  courts  of  the 
belUgc?rcnt,  than  a  subject  of  that  nation  domiciled  in  the  country  of 
the  adverse  belligerent.  Whitehill's  case,  however,  referred  to  fre- 
quently in  Bobs.  Reports,  comes  fully  up  to  the  present,  because  he 
was  a  British  subject,  who  had  settled  but  a  few  days  in  the  hostile 
country,  but  before  he  knew  or  could  have  known  of  the  declaration 
of  war ;  yet  as  he  went  there  with  an  intention  to  settle,  this,  con- 
nected with  his  residence,  short  as  it  was,  fixed  his  national  character, 
and  identified  him  with  the  enemy  of  the  country  he  had  so  recently 
quitted.  The  want  of  notice,  and  of  an  opportunity  to  extricate 
himself  from  a  situation  to  which  he  had  so  recently  and  so  inno- 
cently exposed  himself,  could  not  prevail  to  protect  his  property 
against  the  belligerent  rights  of  his  own  country,  and  to  save  it  from 
confiscation.  There  are  many  other  strong  cases  upon  these  points, 
which  I  forbear  to  notice  particularly,  from  an  unwillingness  to  swell 
this  opinion,  already  too  long. 

The  sentence  of  the  court  is  as  follows  :  — 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record, 
and  wxis  argued  by  counsel ;  on  consideration  whereof,  it  is 
[  *  287  ]  decreed  and  ordered  that  the  sentence  of  *  the  circuit  court 
of  Massachusetts  condemning  the  one  hundred  casks  of 
white  lead  claimed  by  Lenox  and  Maitland  be,  and  the  same  is 
hereby  affirmed,  with  costs.  And  that  the  sentence  of  the  said  circuit 
court,  as  to  the  claim  of  Magee  and  Jones  to* twenty-one  trunks  of 
merchandise  be,  and  the  same  is  hereby  reversed  and  annulled  ;  and 
that  the  said  twenty-one  trunks  of  merchandise  be  condemned  to  the 
capttirs ;  and  that  the  sentence  of  the  said  circuit  court,  as  to  the  ship 
Venusj  claimed  by  Lenox  and  Maitland  be,  and  the  same  is  hereby 
reversed  ;  and  that  the  said  ship  Venus  be  condemned,  the  one  half 
thereof  to  the  captors,  the  other  half  to  the  United  States,  under  the 
order  of  the  said  circuit'  court  That  the  sentence  of  the  said  circuit 
court,  as  to  William  Maitland,  to  one  half  of  one  hundred  and  fifty 
orates  of  earthenware,  thirty-five  cases  and  three  casks  of  copper, 
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nine  pieces  of  cotton  bagging,  and  twenty  and  four  twentieths  tons 
of  coal  be,  and  ihe  same  is  hereby  reversed,  and  that  the  same  be  con- 
demned to  the  captors ;  and  that  the  sentence  of  the  said  circnit  court, 
as  to  the  claim  of  Alexander  ATOregor  to  one  half  of  one  hundred 
and  ninety-eight  packages  of  merchandise  as  the  joint  property  of  him- 
self and  Lenox  and  Maitland,  and  of  the  claim  of  WUliam  Maitland 
for  one  fourth  of  the  same  goods,  and  of  the  claim  of  Alexander 
M'Gtegor  to  twenty-five  pieces  of  cotton  bagging  and  five  trunks  of 
merchandise  be,  and  the  same  is  hereby  reversed  and  annulled,  and 
that  the  same  be  condemned  to  the  captors ;  and  that  the  said  cause 
be  remanded  to  the  said  circuit  court  for  further  proceedings  to  be 
had  therein. 

Johnson,  J.,  declined  giving  an  opinion* 

Story,  J.  I  do  not  sit  in  this  cause ;  but  the  great  question  in- 
volved in  it,  respecting  the  effect  of  domicile  on  national  character, 
forms  the  leading  point  in  many  cases  before  the  court.  Those  cases 
have  been  ably  arid  fully  argued,  and  I  have  listened,  with  great  soli- 
citude and  attention,  to  the  discussion.  On  so  important  a  question, 
where  a  difference  of  opinion  has  been  expressed  on  the  bench,  I 
do  not  feel  at  liberty  to  withdraw  myself  from  the  responsibility 
which  the  law  imposes  on  me.  The  parties  in  the  other  cases  have 
a  right  to  my  opinion ;  and,  however  painful  it  is,  in  the 
embarrassing  *  situation  in  which  I  stand,  to  declare  it,  I  [  *  288  ] 
shall  not  shrink  from  what  I  deem  a  peremptory  duty.  The 
question  is  not  new  to  me.  It  has  been  repeatedly  before  me  in  the 
cucuit  court,  and  has  been  applied  sometimes  to  relieve  and  some- 
times to  condemn  the  claimant.  I  shall  not  pretend  to  go  over  the 
grounds  of  argument ;  but  content  myself  with  declaring  my  entire  con- 
currence in  the  opinion  expressed  by  Judge  Wcuihington,  on  this  point. 

Marshall,  C.  J.  I  entirely  concur  in  so  much  of  the  opinion 
delivered  in  this  case,  as  attaches  a  hostile  character  to  the  property 
of  an  American  citizen  continuing,  after  the  declaration  of  war,  to 
reside  and  trade  in  the  country  of  the  enemy ;  and  I  subscribe  im- 
plicitly to  the  reasoning  urged  in  its  support  But  from  so  much  of 
that  opinion  as  subjects  to  confiscation  the  property  of  a  citizen 
shipped  before  a  knowledge  of  the  war,  and  which  disallows  the 
defence  founded  on  an  intention  to  change  his  domicile  and  to  return 
to  the  United  States,  manifested  in  a  sufficient  manner,  and  within 
a  reasonable  time  after  knowledge  of  the  war,  although  it  be  subse- 
quent to  the  capture,  I  feel  myself  compelled  to  dissent. 
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The  question  is  nndoabtedly  complex  and  intricate.  It  is  difficult 
to  draw  a  line  of  discrimination  which  shall  be  at  the  same  time  pre- 
cise and  equitable.  But  the  difficulty  does  not  appear  to  me  to  be 
sufficient  to  deter  courts  from  making  the  attempt. 

A  merchant  residing  abroad  for  commercial  purposes  may  certainly 
intend  to  continue  in  the  foreign  country  so  long  as  peace  shall  exist, 
provided  his  commercial  objects  shall  detain  him  so  long,  bat  to 
leave  it  the  instant  war  shall  break  out  between  that  country  and 
his  own.  This  intention,  it  is  not  necessary  to  manifest  daring 
peace ;  and  when  war  shall  commence,  the  belligerent  cruizer  may 
find  his  property  on  the  ocean,  and  may  capture  it,  before  he  knows 
that  war  exists.  The  question  whether  this  be  enemy  property  cm 
not,  depends,  in  my  judgment  not  exclusively  on  the  residence  of 
the  owner  at  the  time,  but  on  his  residence  taken  in  connection  with 
his  national  character  as  a  citizen,  and  with  his  intention  to  continue 
or  to  discontinue  his  commercial  domicile  in  the  event  of  war. 
{  *  289  ]  •  The  evidence  of  this  intention  will  rarely,  if  ever,  be  given 
during  peace.  It  must,  therefore,  be  furnished,  if  at  all,  after 
the  war  shall  be  known  to  him ;  and  that  knowledge  may  be  preceded 
by  the  capture  of  his  goods.  It  appears  to  me,  then,  to  be  a  case  in 
which,  as  in  many  others,  justice  requires  that  subsequent  testimony 
shall  be  received  to  prove  a  preexisting  fact  Measures  taken  for 
removal  immediately  after  a  war,  may  prove  a  previous  intention  to 
remove  in  the  event  of  war,  and  may  prove  that  the  captured  pro- 
perty, although,  primd  facie^  belonging  to  an  enemy,  does,  in  fact, 
belong  to  a  friend.  In  such  case,  the  citizen,  in  my  opinion,  has  a 
right,  in  the  nature  of  the  jtispostliminii^  to  claim  restitution. 

As  this  question  is  not  only  decisive  of  many  claims  now  depend- 
ing  before  this  court,  but  is  also  of  vast  importance  to  our  merchants 
generally,  I  may  be  excused  for  stating,  at  some  length,  the  reasons 
on  which  my  opinion  is  founded. 

The  whole  system  of  decisions  applicable  to  this  subject,  rests  on 
the  law  of  nations  as  its  base.  It  is,  therefore,  of  some  importance 
to  inquire  how  far  the  writers  on  that  law  consider  the  subjects  of 
one  power  residing  within  the  territory  of  another,  as  retaining  their 
original  character,  or  partaking  of  the  character  of  the  nation  in 
which  they  reside. 

Vattel,  who,  though  not  very  fiill  to  this  point,  is  more  explicit  and 
more  satisfactory  on  it  than  any  other  whose  work  has  fallen  into 
my  hands,  says :  "  The  citizens  are  the  members  of  the  civil  society ; 
bound  to  this  society  by  certain  duties,  and  subject  to  its  authority, 
they  equally  participate  in  its  advantages.  The  natives,  or  indigenes, 
are  those  bom  in  the  country,  of  parents  who  are  citizens.     Society 
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not  being  able  to  subsist  and  to  perpetuate  itself  but  by  the  children 
of  the  citizens,  those  children  naturally  follow  the  condition  of  their 
fathers,  and  succeed  to  all  their  rights." 

**  The  inhabitants,  as  distinguished  from  citizens,  are  strangers  who 
are  permitted  to  settle  and  stay  in  the  country.  Bound  by  their  resi- 
dence to  the  society,  they  are  subject  to  the  laws  of  the  State,  while 
they  reside  there,  and  they  are  obliged  to  defend  it,  because 
it  grants  •them  protection,  though  they  do  not  participate  [  •290  ] 
in  aU  the  rights  of  citizens.  They  enjoy  only  the  advan-  * 
tages  which  tiie  laws,  or  custom  gives  them.  The  perpetual  inhabit- 
ants are  those  who  have  received  the  right  of  perpetual  residence. 
These  are  a  kind  of  citizens  of  an  inferior  order,  and  are  united  and 
subject  to  the  society,  without  participating  in  all  its  advantages." 

"  The  domicile  is  the  habitation  fixed  in  any  place,  with  an  inten- 
tion of  always  staying  there.  A  man  does  not,  then,  establish  his 
domicile  in  any  place,  unless  he  makes  sufficiently  known  his  inten- 
tion of  fixing  there,  either  tacitly  or  by  an  express  declaration. 
However,  this  declaration  is  no  reason  why,  if  he  idterwards  changes 
his  mind,  he  may  not  remove  his  domicile  elsewhere.  In  this  sense, 
he  who  stops,  even  for  a  long  time,  in  a  place,  for  the  management 
of  his  afiairs,  has  only  a  simple  habitation  there,  but  has  no  domicile." 

A  domicile,  then,  in  the  sense  in  which  this  term  is  used  by  Vattel, 
requires  not  only  actual  residence  in  a  foreign  coimtry,  but  "  an  in- 
tention of  always  staying  there."  Actual  residence,  without  this 
intention,  amounts  to  no  more  than  "  simple  habitation." 

Although  this  intention  may  be  implied  without  being  expressed, 
it  ought  not,  I  think,  to  be  implied,  to  the  injury  of  the  individual, 
firom  acts  entirely  equivocal  If  the  stranger  has  not  the  power  of 
making  his  residence  perpetual ;  if  circumstances,  after  his  arrival  in 
a  country,  so  change,  as  to  make  his  continuance  there  disadvan- 
tageous to  himself,  and  his  power  to  continue,  doubtful ;  "  an  inten- 
tion always  to  stay  there  "  ought  not,  I  think,  to  be  fixed  upon  him, 
in  consequence  of  an  unexplained  residence  previous  to  that  change 
of  circumstances.  MerQ  residence,  under  particular  cbrcumstances, 
would  seem  to  me,  at  most,  to  prove  only  an  intention  to  remain  so 
long  as  those  circumstances  continue  the  same,  or  equally  advanta- 
geous. This  does  not  give  a  domicile.  The  intention  which  gives  a 
domicile  is  an  unconditional  intention  "  to  stay  always." 

The  right  of  the  citizens  or  subjects  of  one  country  to 
remain  in  another,  depends  on  the  will  of  the  sovereign  •of  [  •  291  ] 
that  other ;  and  if  that  will  be  not  expressed  otherwise  than 
by  that  general  hospitality  which  receives  and  affords  security  to 
stxangers,  it  is  supposed  to  terminate  with  the  relations  of  peace 
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between  the  two  countries.  When  war  breaks  out,  the  subjects  of 
one  belligerent  in  the  country  of  the  other  are  considered  as  enemies, 
and  have  no  right  to  remain  there. 

Vattel  says :  "  Enemies  continue  such  wherever  they  happen  to  be. 
The  place  of  abode  is  of  no  account  here.  It  is  the  political  ties 
which  determine  the  quality.  While  a  man  remains  a  citizen  of 
his  own  country,  he  remains  the  enemy  of  all  those  with  whom  his 
nation  is  at  war." 

It  would  seem  to  me  to  require  very  strong  evidence  of  an  inten- 
tion to  become  the  permanent  inhabitant  of  a  foreign  country,  to 
justify  a  court  in  presuming  such  intention  to  continue,  when  that 
residence  must  expose  the  person  to  the  inconvenience  of  being  con- 
sidered and  treated  as  an  enemy.  The  intention  to  be  inferred  solely 
from  the  fact  of  residence  during  peace,  for  commercial  purposes,  is 
in  my  judgment,  necessarily  conditional,  and  dependent  on  the  con- 
tinuance of  the  relations  of  peace  between  the  two  countries. 

So  far  is  the  law  of  nations  from  considering  residence  in  a  foreign 
country  in  time  of  peace,  as  evidence  of  an  intention  "  always  to 
stay  there,"  even  in  time  of  war,  that  the  very  contrary  is  expressed. 
Vattel  says :  "  The  sovereign  declaring  war  can  neither  detain  those 
subjects  of  the  enemy  who  are  within  his  dominions  at  the  time  of 
the  declaration,  nor  their  effects.  They  came  into  his  country  on  the 
public  faith.  By  permitting  them  to  enter  his  territory  and  to  con- 
tinue there,  he  tacitly  promised  them  liberty  and  security  for  their 
return.  He  is,  therefore,  to  allow  them  a  reasonable  time  for  with- 
drawing with  their  effects;  and  if  they  stay  beyond  the  time  pre- 
scribed, he  has  a  right  to  treat  them  as  enemies,  though  as  enemies 
disarmed." 

The  stranger  merely  residing  in  a  country  during  peace,  however 
long  his  stay,  and  whatever  his  employment,  provided  it  be  such  as 
strangers  may  engage  in,  cannot,  on  the  principles  of  na- 
[  •  292  ]  tional  law,  be  considered  *  as  incorporated  into  that  society, 
so  as,  inmiediately  on  a  declaration  of  war,  to  become  the 
enemy  of  his  own.  "  His  property,"  says  Vattel,  "  is  still  a  part  of 
the  totality  of  the  wealth  of  his  nation."  "  The  citizen  or  subject 
of  a  State,  who  absents  himself  for  a  time,  without  any  intention 
to  abandon  the  society  of  which  he  is  a  member,  does  not  lose  his 
privilege  by  his  absence ;  he  preserves  his  rights,  and  remains  bound 
by  the  same  obligations.  Being  received  in  a  foreign  country,  in 
virtue  of  the  natural  society,  the  communication  and  commerce, 
which  nations  are  obliged  to  cultivate  with  each  other,  he  ought  to 
be  considered  there  as  a  member  of  his  own  nation,  and  treated  as 
such." 
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The  subject  of  one  power  inhabiting  the  country  of  another,  ought 
Dot  to  be  considered  as  a  member  of  the  nation  in  which  he  resides, 
even  by  foreigners;  nor  ought  he,  on  the  first  commencement  of 
hostilities,  to  be  treated  as  an  enemy  by  the  enemies  of  that  nation. 

Burlamaqui  says :  <<  As  to  strangers,  those  who  settle  in  the  enemy's 
country  after  a  war  is  begun,  of  which  they  had  previous  notice,  may 
justly  be  looked  upon  as  enemies  and  treated  as  such.  But  in  regard 
to  such  as  went  thither  before  the  war,  justice  and  humanity  requirp 
that  we  should  give  them  a  reasonable  time  to  retire ;  and  if  they 
neglect  that  opportunity,  they  are  accounted  enemies." 

If  this  rule  be  obligatory  on  foreign  nations,  much  more  ought  it 
to  bind  that  of  which  the  individual  is  a  member. 

I  think  I  cannot  be  mistaken  when  I  say  that,  in  all  the  views 
taken  of  this  subject  by  the  most  approved  writers  on  the  law  of 
nations,  the  citizen  of  one  country  residing  in  another,  is  not  con- 
sidered  as  incorporated  in  that  other,  but  is  still  considered  as  belong- 
ing to  that  society  of  which  he  was  originally  a  member.  And  if 
war  break  out  between  the  two  nations,  he  is  to  be  permitted,  and  is 
^pected,  to  return  to  his  own.  I  do  not  perceive  in  those  writers 
any  exception  with  regard  to  merchants. 

It  must,  however,  be  acknowledged  that  the  great  exten- 
non  *of  commerce  has  had  considerable  influence  on  na-  [  *293  ] 
tional  law.  Rules  have  been  adopted,  perhaps  by  general 
consent,  principles  have  been  engrafted  on  the  original  stalk  of  public 
kw,  by  which  merchants,  while  belonging  politically  to  one  society, 
are  considered  commercially  as  the  members  of  another.  For  com* 
mercial  purposes,  the  merchant  is  considered  as  a  member  of  that 
society  in  which  he  has  his  domicile ;  and  less  conclusive  evidence 
than  would  seem  to  be  required  in  general  cases,  by  the  law  of  na* 
tions,  has  be^i  allowed  to  fix  the  domicile  for  commercial  purposes. 
But  I  cannot  admit  that  the  original  meaning  of  the  term  is  to  be 
entirely  disregarded,  or  the  true  nature  of  this  domicile  to  be  over- 
looked. The  effects  of  the  rule  ought  to  be  regulated  by  the  motives 
which  are  presumed  to  have  induced  its  establishment,  and  by  the 
convenience  it  was  intended  to  promote. 

The  policy  of  commercial  nations  receives  foreign  merdiants  into 
their  bosom ;  and  permits  their  own  citizens  to  reside  abroad  for  the 
purposes  of  trade  without  injury  to  their  rights  or  character  as  citi- 
zens. This  firee  intercommunication  must  certainly  be  believed,  by 
the  nations  who  allow  it,  to  ibe  promotive  of  their  interests.  Nor  is  this 
opinion  ill  founded.  Nothing  can  be  more  obvious  than  that  the 
a&irs  of  a  commercial  company  will  be  transacted  to  most  advan- 
tage by  being  conducted,  as  it  respects  both  purchase  and  sale,  under 
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the  eye  of  a  person  interested  in  the  result  The  nation  which  takes 
an  interest  in  the  prosperity  of  its  commerce,  can  feel  no  inclination 
to  restrain  its  citizens  from  residence  abroad  for  the  purposes  of  com- 
merce ;  nor  will  it  hastily  construe  such  residence  into  a  change  of 
national  character,  to  the  injury  of  the  individual.  It  is  not  the  policy 
of  such  a  nation,  nor  can  it  be  its  wish,  to  restrain  its  citizens  from 
pursuing  abroad  a  business  which  tends  to  enrich  itself.  It  ought 
not,  then,  to  consider  them  as  enemies  in  consequence  of  their  hav- 
ing engaged  in  such  pursuit  in  the  country  of  a  friend,  who,  before 
their  removal,  becomes  an  enemy. 

If,  indeed,  it  be  the  real  intention  of  the  citizen  permanently  to 
change  his  national  character,  if  it  be  his  choice  to  remain 
[  •  294  ]  in  the  country  of  the  enemy  during  'war,  there  can  be  no 
harshness  —  no  injustice  in  treating  him  as  an  enemy.  But 
if,  while  prosecuting  his  business  in  a  foreign  country,  he  contem- 
plates a  return  to  his  own ;  if,  in  the  prosecution  of  that  business,  he 
is  promoting  rather  than  counteracting  the  interests  €md  policy  of  the 
country  of  which  he  is  a  member,  it  would  seem,  to  me  to  be  pressing 
the  principle  too  far,  and  to  be  drawing  conclusions  which  the  prem- 
ises will  not  warrant,  to  infer,  conclusively,  an  intention  to  continue 
in  a  country  which  has  become  hostile,  from  a  residence  and  trading 
in  that  country  while  it  was  friendly;  and  to  punish  him  by  the  con- 
fiscation of  his  goods,  as  if  he  was  fully  convicted  of  that  intention. 

It  is  admitted  to  be  a  general  rule,  that,  while  the  state  of  things 
remains  unaltered,  while  the  motives  which  carried  the  citizen  abroad 
continue,  while  he  still  prosecutes  a  business  of  uncertain  duration, 
his  capacity  to  prosecute  which  is  not  impaired,  his  mercantile  charac- 
ter is  confounded  with  that  of  the  country  in  which  he  resides,  and 
his  trade  is  considered  as  the  trade  of  that  country. 

It  will  require  but  a  slight  examination  of  the  subject  to  perceive 
the  reason  of  this  rule ;  and  that,  to  a  certain  extent,  it  is  convenient 
without  being  unjust 

In  times  of  universal  peace,  the  question  of  national  character  can 
arise  only  when  some  privilege  or  some  disability  is  attached  to  it, 
or  in  cases  of  insurance.  A  particular  trade  may  be  allowed  or  be 
prohibited  to  the  merchants  of  a  particular  nation,  or  property  may 
be  warranted  to  be  of  a  particular  nation.  K,  in  such  cases,  the 
residence  of  the  individual  be  received  as  evidence  of  his  national 
mercantile  character,  the  subjects  of  inquiry  are  simplified,  the  ques- 
tions are  reduced  to  a  plain  one,  €md  the  various  complex  inquiries, 
which  might  otherwise  arise,  are  avoided.  There  is,  therefore,  much 
convenience  in  adopting  this  principle  in  such  a  state  of  things ;  and 
it  is  not  perceived  that  any  injustice  can  grow  out  of  it ;  since  the 


Digitized  by  VjOOQIC 


FEBEUAEY  TERM,  1814.  185 

The  Yenns.    8  C. 

individnal  to  whom  the  rale  is  applied  is  not  surprised  by  any  new 
or  nnlooked  for  event 

So  if  war  exists  between  two  nations.  Each  •belligerent  [  *  295  ] 
having  a  right  to  capture  the  property  of  the  other  found  on 
the  ocean,  each  being  intent  on  destroying  the  commerce  of  the  other, 
and  on  depriving  it  of  every  cover  under  which  it  may  seek  to  shelter 
itself,  will  certainly  not  allow  the  advantages  of  neutrality  to  a  mer- 
chant residing  in  the  country  of  his  enemy.  Were  this  permitted, 
the  whole  trade  of  the  enemy  could  assume,  and  would  assume,  a 
neutral  garb. 

There  is,  in  general,  no  reason  for  supposing  that  a  merchant  re- 
siding in  a  foreign  country,  and  carrying  on  trade,  means  to  with- 
draw fipom  it,  on  its  engaging  in  war  with  any  other  country  to 
which  he  is  bound  by  no  obligation.  By  continuing,  during  war,  the 
domicile  acquired  in  peace,  he  violates  no  duty,  offends  against  no 
generally  acknowledged  principle,  and  retains  dl  his  rights  of  resi- 
dence and  commerce.  The  war,  then,  furnishes  no  motive  for  pre- 
suming that  he  is  about  to  change  his  situation,  and  to  resume  his 
original  national  character. 

These  reasons  appear  to  me  to  require  the  rule  as  a  general  one, 
and  to  justify  its  application  to  general  cases.  But  they  do  not,  in 
my  opinion,  justify  its  application  to  the  case  of  a  merchant  whom 
war  finds  engaged  in  trade  in  a  country  which  becomes  the  enemy 
of  his  own.  His  country  ought  not,  I  think,  to  bind  him  by  his  resi- 
dence during  peace ;  nor  to  consider  him  as  precluded  by  it  from 
showing  an  intention  that  it  should  terminate  with  the  relations  of 
peace. 

When  it  is  considered  that  his  right  to  remain  and  prosecute  that 
trade  in  which  he  had  been  engaged  during  peace,  is  forfeited ;  that 
his  duty,  and  most  probably  his  inclinations,  call  him  home ;  that  he 
has  become  the  enemy  of  the  country  in  which  he  resides ;  that  his 
continuance  in  it  exposes  him  to  many  and  serious  inconveniences ; 
that  his  person  and  property  are  in  danger ;  it  is  not,  I  think,  going 
too  far  to  say  that  this  change  in  his  situation  may  be  considered  as 
changing  his  intention  on  the  subject  of  residence,  and  as  affording 
a  presumption  of  intending  to  return. 

Let  it  be  remembered  that,  according  to  the  law  of  nations, 
domicile  depends  on  the  intention  to  reside  *  permanently  in  [  *  296  ] 
the  country  to  which  the  individual  has  removed ;  and  that 
a  change  of  this  intention  is,  at  any  time,  allowable.  If,  upon  grounds 
of  general  policy  and  general  convenience,  while  the  circumstances 
under  which  the  residence  commenced,  continue  the  same,  residence 
and  employment  in  permanent  trade  be  considered  as  evidence  of  an 
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intention  to  continue  permanently  in  the  country,  and  as  giving  a 
commercial  national  character,  may  not  be  a  total  change  in  circum- 
stances —  a  loss  of  the  capacity  to  carry  on  the  trade,  be  received,  in 
the  absence  of  all  conflicting  proof,  as  presumptive  evidence  of  an 
intention  to  leave  the  country,  and  as  extricating  the  trade,  carried 
on  in  the  time  of  supposed  peace,  from  the  national  character,  so  fax 
as  to  protect  it  from  the  perils  of  war  ?  At  any  rate,  do  not  reason 
and  justice  require  that  this  change  of  circumstanees  should  leave 
the  question  open  to  be  decided  on  such  other  evidence  as  the  wax 
must  produce  ? 

The  great  object  for  which  an  American  merchant  fixes  himself  in 
a  foreign  country,  is,  most  generally,  to  carry  on  trade  between  that 
country  and  his  own.  In  almost  every  case  of  this  description  before 
the  court,  the  claimant  is  a  member  of  a  house  established  in  the 
United  States;  and  his  business  abroad  is  subservient  to  the  businesB 
at  home.     This  trade  is  annihilated  by  the  war. 

If,  while  peace  subsists  between  the  United  States  and  Ghreat  Bri- 
tain, while  the  American  merchant  possesses  there  all  the  conunercial 
rights  allowed  to  the  citizens  of  a  friendly  nation,  and  may  carry  on 
uninterruptedly  his  trade  to  hb  own  country,  he  is  presumed,  his 
intentions  being  unexplained,  to  intend  remcdning  there  always,  and 
may,  for  general  convenience,  be  clothed  with  the  commercisd  charac- 
ter of  the  nation  ip  which  he  resides,  ought  this  presumption  to  be 
extended,  by  his  own  government,  beyond  the  facts  out  of  which  it 
grows,  if  the  interest  of  the  individual  be  materially  affected  by  that 
extension  ?  Do  not  reason  and  justice  require  that  we  should  con- 
sider his  original  intention  as  being  only  coextensive  with  the  causes 
which  carried  him  to  and  detained  him  in  the  country,  as  being,  in 
its  nature,  conditional,  and  dependent  on  the  continuance  of  those 

causes  ? 
[  *  297  ]  •  If  such  a  person  were  required,  on  his  arrival  in  a  foreign 
country,  to  declare  his  real  intentions  on  the  subject  of  resi- 
dence, he  would^  most  probably,  say,  if  he  spoke  honestly,  ^<  I  come 
for  the  purpose  of  trade ;  I  shall  remain  while  the  situation  of  the 
two  countries  permits  me  to  carry  on  my  trade  lawfully,  securely,  and 
advantageously ;  when  that  situation  so  changes  as  to  deprive  me  of 
these  rights,  I  shall  return."  His  intention,  then,  to  reside  in  the 
country,  his  domicile  in  it,  and,  consequently,  his  commercial  charac- 
ter, unless  he  continued  his  trade  after  war,  would  be  clearly  limited 
by  the  duration  of  peace.  It  would  not,  I  think,  be  unreasonable  to 
say  that  the  intention,  to  be  implied  from  his  conduct,  ought  to  have 
the  same  limitation. 

To  me  it  seems  that  a  mere  commercial  domicile  acquired  in  time 
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of  peace,  necessarily  expires  at  the  commencement  of  hostilities. 
Domicile  supposes  rights  incompatible  with  a  state  of  war.  K  the 
foreign  merchant  be  not  compelled  to  abandon  the  country,  it  is  not 
because  his  commercial  character  confers  on  him  a  legal  right  to  stay, 
but  because  he  is  specially  permitted  to  stay.  K  in  this  I  am  cor- 
rect, it  would  seem  to  follow,  that,  if  all  the  legal  consequences  of  a 
residence  in  time  of  peace  do  not  absolutely  terminate  with  the  peace, 
yet  the  national*  commercial  character  which  that  residence  has  at- 
tached to  the  individual,  is  not  so  conclusively  fixed  upon  him.  as  to 
dL^ualify  him  from  showing  that,  within  a  reasonable  time  after  the 
cK>mmencement  of  hostilities,  he  made  arrangements  for  returning  to 
his  own  country.  If  a  residence  and  trading  after  the  war  be  not 
indispensably  necessary  to  give  the  citizen  merchant  or  his  property 
a  hostile  character,  yet  removal,  or  measures  showing  a  determina- 
tion to  remove,  within  a  reasonable  time  after  the  war,  may  retroact 
upon  property  shipped  before  a  knowledge  of  the  war,  and  rescue 
that  property  from  the  hostile  character  attached  to  the  property  of 
the  nation  in  which  the  individual  resided. 

The  law  of  nations  is  a  law  founded  on  the  great  aiui  immutable 
principles  of  equity  and  natural  justice.  To  draw  an  inference 
against  all  probability,  whereby  a  citizen,  for  the  purpose  of  confiscat- 
ing his  goods,  is  clothed,  against  his  inclination,  with  the  character 
of  an  enemy,  in  consequence  of  an  act  which,  when  com- 
mitted, •was  innocent  in  itself,  was  entirely  compatible  with  [  *  298  ] 
his  political  character  as  a  citizen,  and  with  the  political 
views  of  his  government,  would  seem  to  me  to  subvert  those  princi- 
ples. The  rule  which  for  obvious  reasons,  applies  to  the  merchant 
in  time  of  peace  or  in  time  of  war,  the  national  commercial  charac^ 
ter  of  the  country  in  which  he  resides,  cannot,  in  my  opinion,  with- 
out subverting  those  principles,  apply  a  hostile  character  to  his  trade 
carried  on  during  peace,  so  conclusively  as  to  prevent  his  protecting 
it  by  changing  that  charact^  within  a  reasonable  time  after  the  know- 
ledge of  the  war. 

My  opinion,  then,  is,  that  a  mere  commercied  domicile  acquired  by 
an  -ALmerican  citizen  in  time  of  peace,  especially  if  he  be  a  member 
of  an  American  house,  and  is  carrying  on  trade  auxiliary  to  his  trade 
with  his  own  country,  ought  not  to  be  considered  positively  as  con- 
tinuing longer  than  the  state  of  peace.  The  declaration  of  war  is  a 
fact  which  removes  the  causes  that  induced  his  residence  in  the  for- 
eign country.  They  no  longer  operate  upon  him.  When  they  cease, 
their  effects  ought  to  cease.  An  intention  which  they  produced,  ought 
not  to  be  supposed  to  continue.  The  character  of  hb  property  shipped 
befc»re  a  knowledge  of  the  war,  ought  not  to  be  decided  absolutely 

12* 

Digitized  by  VjOOQIC 


138  SUPREME   COURT  OF  THE  UNITED   STATES. 

The  Venus.    8  C. 

by  his  residence  at  the  time  of  shipment  or  capture,  but  ought  to 
depend  on  his  continuing  to  reside  and  trade  in  the  enemy  country, 
or  on  his  taking  prompt  measures  for  returning  to  his  own. 

This  is  the  conclusion  to  which  my  mind  would  certainly  be  con- 
ducted, might  I  permit  it  to  be  guided  by  the  lights  of  reason  and  the 
principles  of  natural  justice.  But  it  is  said  that  a  course  of  adjudi- 
cations has  settled  the  law  to  be  otherwise  —  that  we  cannot,  without 
overturning  a  magnificent  system  bottomed  on  the  broad  base  of  na- 
tional law,  and  of  which  the  parts  are  admirably  adjusted  to  each 
other,  yield  to  the  dictates  of  humanity  on  this  •  particular  question. 
Sir  William  Scott,  it  is  argued  at  the  bar,  has,  by  a  series  of  decisions, 
developed  the  principles  of  national  law  on  this  subject,  with  a 
perspicuity  and  precision  which  mark  plainly  the  path  we  ought  to 

tread. 
[  •SOO  ]  *  I  respect  Sir  William  Scott,  as  I  do  every  truly  great 
man ;  and  I  respect  his  decisions,  nor  should  I  depart  from 
them  on  light  grounds,  but  it  is  impossible  to  consider  them  atten- 
tively, without  perceiving  that  his  mind  leans  strongly  in  favor  of  the 
captors.  Residence,  for  example,  in  a  belligerent  country,  will  con- 
demn the  share  of  a  neutral  in  a  house,  trading  in  a  neutral 'country ; 
but  residence  in  a  neutral  country  will  not  protect  the  share  of  a  bel- 
ligerent or  neutral  in  a  commercial  house  established  in  a  belligerent 
country.  In  a  great  maritime  country,  depending  on  its  navy  for  its 
glory  and  its  safety,  the  national  bias  is  perhaps  so  entirely  in  this 
direction,  that  the  judge,  without  being  conscious  of  the  fact,  must 
feel  its  influence.  However  this  may  be,  it  is  a  fact  of  which  I  am 
fully  convinced ;  and  on  this  account,  it  appears  to  me  to  be  the  more 
prgper  to  investigate  rigidly  the  principles  on  which  his  decisions  have 
been  made,  and  not  to  extend  them  where  such  extension  may  pro- 
duce injustice. 

While  I  make  this  observation,  it  would  betray  a  want  of  candor 
not  to  accompany  it  with  the  acknowledgment  that  I  perceive  in  the 
opinions  of  this  eminent  judge,  no  disposition  to  press  this  principle 
with  peculiar  severity  against  neutrals.  He  has  certainly  not  miti- 
gated it  when  appyling  it  to  British  subjects. 

With  this  impression  respecting  the  general  character  of  British 
admiralty  decisions,  I  proceed  to  examine  them  so  far  as  they  bear 
on  the  question  of  domicile. 

The  case  of  The  Vigilantia,  1  Rob.  1,  does  not  itself  involve  the 
point  But  in  delivering  his  opinion,  the  judge  cited  two  cases  of 
capture  which  have  been  quoted  and  relied  on  at  bar.  In  each  of 
these,  the  share  of  the  partner  residing  in  the  neutral  country,  was 
restored,  and  that  of  the  partn^  residing  in  the  belligerent  country 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,  1814.  139 

The  Yenos.    8  C. 

was  condemned.    Bat  these  decisions  applied  to  a  trade  continued 
to  be  carried  on  during  war. 

In  a  subsequent  case,  the  share  of  the  partner  residing  in  the  neu- 
tral country  also  was  condemned;  and  the  lords  commissioners  said 
that  the  principle  on  which  restitution  was  decreed  in  each  of  the 
first-mentioned  cases,  was,  "that  they  were  merely  at  the 
•  commencement  of  a  war."  They  said  that  **  a  person  car-  [  *  300  ] 
rying  on  trade  habitually  in  the  country  of  the  enemy,  though 
not  resident  there,  should  have  time  to  withdraw  himself  from  that 
commerce ;  that  it  would  press  too  heavily  on  neutrals  to  say  that, 
immediately,  on  the  first  breaking  out  of  a  war,  their  goods  would 
become  subject  to  confiscation." 

On  these  cases  it  is  to  be  observed,  that,  although  the  first  two  hap- 
pened at  the  commencement  of  the  war,  yet  they  happened  during  a 
war ;  and  the  partners  whose  interest  was  condemned,  do  not  appear 
to  have  discontinued  their  residence  and  trading  in  the  counlry  of 
&e  enemy,  after  war  had  taken  place.  The  declaration  "that  it 
would  press  too  heavily  on  neutrals  to  say  that,  immediately  on  the 
first  breaking  out  of  a  war,  their  goods  would  become  subject  to  con- 
fiscation," though  applied  to  a  neutral  not  residing  in  the  belligerent 
country,  clearly  discriminates,  in  a  case  of  capture,  between  the  rights 
of  the  parties  at  the  commencement  of  a  war,  and  at  a  subsequent 
period.  But  it  is  sufficient  to  say  that  neither  the  case  itself,  nor  the 
cases  and  opinions  cited  in  it,  apply  directly  to  the  question  before 
this  court. 

In  the  case  of  The  Harmony,  2  Bob.  322,  the  property  of  Mr. 
Murray,  an  American  citizen  residing  in  France,  was  condemned  on 
account  of  that  residence.  But  Mr.  Murray  had  removed  to  France 
during  the  war,  and  had  continued  there  for  four  years. 

The  scope  of  the  argument  of  Sir  William  Scott  goes  to  show  that 
ihe  single  circumstance  of  residence  in  the  enemy  country,  if  not  in- 
tended to  be  permanent,  will  not  give  the  enemy  character  to  the  prop- 
&ty  of  such  resident  captured  in  a  trade  between  his  own  country 
and  that  of  the  enemy.  It  is  material  that  the  conduct  of  Mr.  Mur- 
ray, subsequent  to  the  capture,  had  great  influence  in  determining  the 
fate  of  his  property.  Had  he  returned  to  the  United  States  immedi- 
ately after  that  event,  I  do  not  hazard  much  in  saying  that  restitu- 
tion would  have  been  decreed. 

In  the  case  of  The   Indian   Chief,  3   Rob.  12,  Mr.  Johnson,  an 
American  citizen  domiciliated  in  England,  had  engaged 
*in  a  mercantile  enterprise  to  the  British  East  Indies  —  a  [  *301  ] 
trade  allowed  to  an  American  citizen,  but  prohibited  to  a 
British  subject.    On  its  return,  the  vessel  came  into  Cowes,  and  waa 
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seized  for  being  coacerned  in  illicit  trade.  Mr.  Johnson  had  then  left 
England  for  the  United  States.  He  was  considered  as  not  being  a 
British  subject  at  the  time  of  captore,  and  restitution  was  decreed. 

In  delivering  his  opinion  in  this  case,  Sir  William  Scott  said : 
<^  Taking  it  to  be  clear  that  the  national  character  of  Mr.  Johnson,  as 
a  British  merchant,  was  founded  i^  residence  only,  that  it  was  ac- 
quired by  residence,  and  rested  on  that  circumstance  alone,  it  must 
be  held,  that,  £rom  the  moment  he  turns  bis  back  on  the  country 
where  he  has  resided,  on  his  way  to  his  own  country,  he  was  in  the 
act  of  resuming  his  original  character,  and  is  to  be  considered  as  an 
American.  The  character  that  is  gained  by  residence,  ceases  by 
non-residence.  It  is  an  adventitious  character  that  no  longer  adheres 
to  him  from  the  moment  that  he  puts  himself  in  motion,  bondfide^  to 
quit  the  country  sine  ammo  revertendV^ 

This  case  undoubtedly  proves,  affirmatively,  that  the  national  char- 
acter gained  by  residence  ceases  with  that  residence;  but  I  cannot 
admit  it  to  prove,  negatively,  that  this  national  character  can  be  laid 
down  by  no  other  means.  I  cannot,  for  instance,  admit  that  an 
American  citizen,  who  had  gained  a  domicile  in  EJigland  during 
peace,  and  was  desirous  of  returning  home  on  the  breaking  out  of 
war,  but,  was  detained  by  force,  could,  under  the  authority  of  this 
opinion,  be  treated  as  a  British  trader,  with  respect  to  his  property 
embarked  before  a  knowledge  of  the  war. 

In  the  case  of  La  Virginie,  5  Bob.  98,  the  property  of  a  Mr.  La- 
pierre,  who  was  probably  naturalized  in  the  United  States,  but  who 
heul  returned  to  St.  Domingo,  and  had  shipped  the  produce  of  that 
island  to  France,  was  condemned.  But  he  was  considered  as  a 
Frenchman,  was  residing  at  the  time  in  a  French  colony,  and  was 
ci%^^  i^  ^  trade  between  that  colony  and  the  mother  country. 
The  case,  the  judge  observed,  might  have  been  otherwise  decided, 

heul  the  shipment  been  made  to  the  United  States. 
[  •302  ]  •  In  the  case  of  The  Jonge  Klassina,  6  Bob.  297,  Mr.  Ravie 
heul  a  license  to  make  certain  importations  as  a  British  sub- 
ject He  had  a  house  in  Amsterdam,  went  there  in  person  during 
the  war,  and  made  the  shipment  under  his  own  inspection  and  con- 
trol It  was  determined  that,  in  tiiis  transaction,  he  acted  in  his 
character  as  a  Dutch  merchant,  and  was  not  protected  by  his  license. 
This  was  a  trading  during  war. 

In  the  case  of  The  Citto,  3  Rob.  38,  the  property  of  Mr.  Bowden,  a 
British  subject,  residing  in  Holland,  was  condenmed.  It  appeared 
that  he  had  settled  in  Amsterdam,  where  he  had  resided,  carrying  on 
trade,  for  six  years.  In  1795,  when  the  French  troops  took  posses- 
sion of  that  country,  he  left  it  and  settled  in  Guernsey.    The  Citto 
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was  a  Danish  teasel  captured  in  April,  1796,  on  a  voyage  from  a 
Spanish  port  to  Ghiernsey,  where  Mr.  Bowden  then  resided.  In 
Jnne,  1796,  after  the  capture  of  The  Citto,  he  returned  to  HoUand. 
In  argument,  it  was  contended,  that  it  appeared  that  British  subjects 
might  reside  in  Holland,  without  forfeiting  their  British  character, 
firom  the  proclamation  of  the  3d  of  September,  1796,  which  directs 
the  landing  of  goods,  imported  under  that  order  into -the  United 
Provinces,  to  be  certified  by  British  merchants  resident  there. 

The  judge  was  desirous  of  knowing  the  nature  of  Mr.  Bowden's 
residence  in  Holland  —  whether  he  had  confined  himself  to  the  object 
of  withdrawing  his  property,  or  had  been  engaged  in  the  general  traf- 
fic of  the  place.  H  the  former,  **  he  may,"  said  the  judge,  "  be 
entitled  to  restitution ;  more  especially  adverting  to  the  order  in 
council,  which  is  certainly  so  worded  as  not  to'  be  very  easy  to  be 
applied'' 

The  cause  stood  for  further  proof. 

It  is  plain  that,  in  this  opinion,  the  residence  of  the  claimant  at 
the  time  of  capture  was  not  considered  as  conclusive.  Had  it  been 
so,  restitution  must  have  been  decreed,  because  Mr.  Bowden  was  a 
British  subject,  and,  at  that  time,  resided  in  Guernsey.  It  is  equally 
apparent,  that,  had  his  subsequent  residence  in  the  enemy  country 
been  for  the  sole  purpose  of  withdrawing  his  property,  the  law 
was  not  understood  to  forbid  restitution.  *  The  language  of  [  *303  ] 
Sir  William  Scott  certainly  ascribes  considerable  influence 
to  the  proclamation,  but  does  not  rest  the  right  of  the  claimant  alto- 
gether on  that  fact 

On  the  17th  of  March,  1800,  an  aflidavit  of  Mr.  Bowden,  made  the 
6th  of  August,  1799,  was  produced,  in  which  he  stated  his  residence 
in  Holland  previous  to  the  invasion  by  the  French.  That  he  quitted 
Holland  and  landed  in  England,  the  20th  of  January,  1795,  whence 
he  proceeded  to  Guernsey,  where  he  resided  with  his  family.  That, 
in  the  month  of  June,  1796,  he  was  under  the  absolute  necessity  of 
returning  to  Holland,  for  the  purpose  of  recovering  debts  due  and 
effects  belonging  to  the  partnership,  his  partner  remaining  in  Guern- 
sey. 

The  affidavit  then  proceeded  to  state  many  instances  of  his  attach- 
ment to  his  ovm  government,  and  concluded  with  averring  that  he 
was  still  under  the  necessity  of  remaining  in  Holland,  for  the  pur- 
pose of  recovering  part  of  the  said  debts  and  effects,  which  would  be 
impossible  were  he  to  leave  the  country ;  but  that  it  was  his  inten- 
tion to  return  to  his  native  country,  so  soon  as  his  affairs  would 
permit,  where  his  mother  and  his  relations  reside. 

The  court  observed  that  it  appeared,  from  the  affidavit,  that  Mr. 
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Bowden  was,  at  that  time,  in  Holland;  and  added,.  ^4t  woold  be  a 
strange  act  of  injustice,  if  while  we  are  condemning  the  goods  of 
persons  of  all  nations  resident  in  Holland,  we  were  to  restore  the 
goods  of  native  British  subjects  resident  there.  An  Englishman 
residing  and  trading  in  Holland,  is  just  as  much  a  Dutch  merchant 
as  a  Swede  or  a  Dane  would  be." 

This  cas§  was  decided  in  X800.  Mr.  Bowden  had  returned  to 
HoUand  in  1796,  during  the  war,  and  had  continued  in  the  coun^ 
of  the  enemy.  It  is  not  denied  that  he  continued  his  trade,  and  the 
fact  that  he  did  continue  it,  is  fairly  to  be  inferred,  not  only  froih  his 
omitting  to  aver  the  contrary,  but  from  the  language  of  Sir  William 
Scott  <<  An  Englishman  residing  and  trading  in  Holland,"  says  that 
judge,  '<  is  just  as  much  a  Dutch  merchant  as  a  Swede  or  a  Dane 
would  be."  The  case  of  Mr.  Bowden,  then,  is  the  case  of  a  British 
subject  who  continued  to  reside  and  trade  in  the  enemy  country 
four  years  after  the  commencement  of  hostilities.  His 
[  •  304  ]  •  property  must  have  been  condemned  on  one  of  two  prin- 
ciples. Either  the  judge  must  have  considered  his  residence 
in  Guernsey,  from  January,  1795  to  June,  1796,  as  a  temporary  in- 
terruption of  his  permanent  residence  in  Holland,  and  not  as  a  change 
of  domicile,  since  he  returned  to  that  country,  and  continued  in  it,  as 
a  trader,  to  the  rendition  of  the  final  sentence ;  or  he  must  have  de- 
cided that,  although  Mr.  Bowden  remained  and  intended  to  remain 
in  fact  a  British  subject,  yet  the  permanent  national  commercial  char- 
acter which  he  acquired  after  this  capture,  retroacted  on  a  trade 
which,  at  the  time  of  capture,  was  entirely  British,  and  subjected  the 
property  to  confiscation.  On  whichsoever  of  these  principles  the  case 
was  decided,  it  is  dear  that  the  hostile  character  attached  to  the  pro- 
perty of  Mr.  Bowden  in  consequence  of  his  residing  and  trading  in 
the  country  of  the  enemy  during  the  war.  This  case  is,  I  think, 
materially  variant  from  one  in  which  the  residence  and  trading  took 
place  during  peace,  and  the  capture  was  made  before  a  change  of 
residence  could  be  convenientiy  effected. 

The  Diana,  5  Rob.  60,  is  also  a  case  of  considerable  interest, 
which  contains  doctrines  entitied  to  attentive  consideration. 

During  the  war  between  Great  Britain  and  Holland,  which  com- 
menced in  1795,  the  island  of  Demarara  surrendered  to  the  British 
arms.  By  the  treaty  of  Amiens,  it  was  restored  to  the  Dutch.  That 
treaty  contained  an  article  allowing  the  inhabitants,  of  whatever 
country  they  might  be,  a  term  of  three  years,  to  be  computed  from 
the  notification  of  the  treaty,  for  the  purpose  of  disposing  of  their 
property  acquired  and  possessed  before  or  during  the  war,  in  which 
term  they  may  have  the  full  exercise  of  their  religion  and  enjoyment 
of  their  property. 
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Prerions  i»  the  declaration  of  war,  against  Holland,  in  1803,  The 
Diana  and  several  other  vessels,  loaded  with  colonial  produce,  were 
captored  on  a  voyage  from  Demarara  to  Holland  Immediately  after 
the  declaration  of  war,  and  before  the  expiration  of  three  years  from 
the  notification  of  the  treaty  of  Amiens,  Demarara  again 
surrendered  to  Great  Britain.  Claims  to  liie  captured  *  prop-  [  *  305  ] 
erty  were  filed  by  original  British  subjects,  inhabitants  of 
Demarara,  some  of  whom  had  settled  in  the  colony  while  it  was  in 
possession  of  Great  Britain,  others  before  that  event.  The  trial 
caxae  on  after  the  island  had  again  become  a  British  colony. 

Sir  William  Scott  decreed  restitution  to  those  British  subjects  who 
had  settied  in  the  colony  while  in  British  possession,  but  condemned 
the  property  of  those  who  had  settied  there  before  that  time.  He 
held,  that  their  settling  in  Demarara  while  belonging  to  Great  Britain, 
afibrded  a  presumption  of  their  intending  to  return,  if  the  island  should 
be  transferred  to  a  foreign  power;  which  presumption,  recognized  in 
the  treaty,  relieved  tiiose  claimants  from  the  necessity  of  proving  such 
intention.  He  thought  it  highly  reasonable  that  they  should  be  ad- 
mitted  to  their  jus  postliminii^  and  be  held  entitied  to  the  protection 
of  British  subjects. 

But  the  property  of  those  claimants  who  had  settied  befoi^e  it  came 
to  tiie  possession  of  Great  Britain,  was  condemned.  ^^  Having  settied 
without  any  faith  in  British  possession,  it  cannot  be  supposed,"  he 
said,  ^  that  they  would  have  relinqilished  their  residence,  because  that 
possession  had  ceased.  They  had  passed  from  one  sovereignty  to 
another  with  indifference ;  and  if  they  may  be  supposed  to  have 
looked  again  to  a  connection  with  this  country,  they  must  have  viewed 
it  as  a  circumstance  that  was  in  no  degree  likely  to  affect  their  inten- 
tion of  continuing  there."  "  On  the  situation  of  persons  settied  there 
previous  to  the  time  of  British  possession,  I  feel  myself,"  said  the 
judge,  "  obliged  to  pronounce  that  they  must  be  considered  in  the 
same  light  as  persons  resident  in  Amsterdam.  It  must  be  under- 
stood, however,  that  if  there  were  among  these,  any  who  have  been 
actually  removing,  and  that  fact  is  properly  Giscertained,  their  goods 
may  be  capable  of  restitution.  All  that  I  mean  to  express  is,  that 
there  must  be  evidence  of  an  intention  to  remove,  on  the  part  of 
those  who  settled  prior  to  British  possession,  the  presumption  not 
being  in  their  favor." 

This  having  been  a  hostile  seizure,  though  made  before 
the  declaration  of  war,  the  property  is  held  equally  •liable  [  ^306  ] 
to  condemnation  as  if  captured  the  instant  of  that  declara- 
tion. 

So  much  of  the  case  as  relates  to  those  claimants  who  had  settied 
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duiing  British  posseseion,  proves  that  other  circumstances  than  an 
actual  getting  into  motion  {or  the  purpose  of  returning  to  his  own 
country,  may  oreate  a  presumption  of  intending  to  return ;  and  may 
put  off  that  hostile  commercial  character  which  a  British  subject 
residing  and  trading  in  the  country  of  an  enemy,  is  admitted  to 
acquire.  The  settlement  having  been  made  in  a  country  which,  at 
the  time,  was  in  possession  of  Ghreat  Britain,  though  held  only  by 
the  right  of  conquest,  a  tenure  known  to  be  extremely  precarious, 
and  rarely  to  continue  longer  than  the  war  in  which  the  acquisition 
is  made,-  is  sufficient  to  create  this  presumption ;  but  the  case  does 
not  declare  negatively  that  no  other  circumstances  would  be  sufficient 

I  am  aware  that  the  part  of  the  case  which  applies  to  claimants 
who  had  settled  previous  to  British  possession,  will,  at  first  view,  ap- 
pear to  have  a  strong  bearing  on  the  question  before  the  court  The 
shipment  was  in  time  of  peace,  and  the  seizure  was  made  before  the 
declaration  of  war.  The  trade  was  one  in  which  a  British  subject, 
in  time  of  peace,  might  lawfully  engage.  However  strong  his  inten- 
tion might  be  to  return  to  his  native  country  in  the  event  of  war,  he 
could  not  be  expected  to  manifest  that  intention  before  the  actual 
existence  of  war.  The  reconquest  of  the  island  followed  the  dedara- 
tion  of  war  so  speedily,  as  scarcely  to  leave  time  for  putting  in  exe- 
cution the  resolution  to  return,  had  one  been  formed.  Taking  these 
circumstances  into  view,  the  condemnation  would  seem  to  be  one  of 
extreme  severity.  Yet  even  this  case,  admitting  the  decision  to  be 
perfectly  correct,  does  not,  I  think,  when  accurately  examined,  go  so 
far  as  to  justify  a  condemnation  under  such  circumstances  as  belong 
to  sofne  of  the  cades  at  bar. 

The  island  having  surrendered  during  war,  such  of  its  inhabitants 
as  were  originally  British  subjects  were  not  allowed  to  derive,  from 
this  reannexation  to  the  dominions  of  Great  Britain,  the  advantages 
to  which  a  voluntary  return  to  their  own  country,  of  the 
[  *  307  ]  same  *  date,  would  have  entitled  them.  They  were  con- 
sidered as  if  they  had  been  "  residents  of  Amsterdam." 

But  Sir  William  Scott  observes,  that  "  if  there  are  among  these 
any  who  have  been  actually  removing,  and  that  fact  is  properly 
ascertained,  their  goods  may  be  capable  of  restitution."  "  Actually 
removing" — when  ?  Not,  surely,  before  the  seizure ;  for  that  was 
made  in  time  of  peace.  Not  before  the  declaration  of  war,  when  the 
original  seizure  was  converted  into  a  belligerent  capture ;  for  until 
that  declaration  was  known,  a  person  whose  intention  to  remain  or 
return  was  dependent  on  peace  or  war,  would  not  be  "  actually  re- 
moving." On  every  principle  of  equity,  then,  the  time  to  which  these 
expressions  refer,  must  be  the  surrender  to  Deraarara,  or  a  reasonable 
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time  after  the  declaration  of  war  was  known  there.  The  one  period 
<»  the  oti^er  would  be  subsequent  to  that  event  which  was  deemed 
equivalent  to  capture. 

It  is  not  unworthy  of  remark,  that  Sir  William  Scott  adds  expla- 
natory words  which  qualify  and  control  the  words  "  actually  remov- 
ing," and  show  the  sense  in  which  he  used  them.  "All,"  toys  the 
judge,  "  that  I  mean  to  express  is,  that  there  must  be  evidence  of  an 
intention  to  remove,  on  the  part  of  those  who  settled  prior  to  British 
possession,  the  presumption  not  being  in  their  favor." 

It  would,  then,  I  think,  be  rejecting  a  part,  and  a  material  part,  of 
the  opinion,  to  say  that  an  intention  to  remove  clearly  proved,  though 
not  accompanied  by  the  fact  of  removal,  would  have  been  deemed 
insufficient  to  support  the  claim  for  restitution. 

Were  there  no  other  circumstances  of  real  importance  in  this  case 
— did  it  rest  solely  on  the  sentiments  expressed  by  the  judge,  uncon- 
nected with  those  circumstances,  I  should  certainly  consider  it  as 
leaving  open  to  the  claimants  before  this  court,  the  right  of  proving 
an  intention  to  return  within  a  reasonable  time  after  the  declaration 
of  war,  by  other  overt-acts  than  an  actual  removal 

But  there  are  other  circumstances  which  I  cannot  •deem  [  •SOS  ] 
immaterial ;  and,  as  the  opinions  of  a  judge  are  always  to 
be  taken  with  reference  to  the  particular  case  in  which  they  are  de- 
livered, I  mast  consider  *these  expressions  in  connection  with  the 
whole  case. 

The  probability  is,  that  the  claimants  were  not  merely  British  mer- 
chants. Though  the  fact  is  not  expressly  stated,  there  is  some  rea^ 
son  to  believe  that  they  had  become  proprietors  of  the  soil,  and  were 
completely  incorporated  with  the  Dutch  colonists.  They  are  not  de- 
nominated merchants.  They  are  spoken  of,  through  the  case,  not  as 
residents,  but  as  settlers.  "They  hsA  passed,"  said  Sir  William 
Scott,  "  from  one  sovereignty  to  another  with  indifference."  This 
mode  of  expression  appears  to  me  to  indicate  a  more  permanent  in- 
terest in  the  country  —  a  more  intimate  connection  with  it  than  is  ac- 
quired by  a  merchant  removing  to  a  foreign  country,  and  residing 
ihete  in  time  of  peace,  for  the  sole  purpose  of  trade.  And  in  another 
of  the  same  class  of  cases,  it  is  said  that,  previous  to  the  last  war,  the 
principal  plantations  of  the  island  were  in  possession  of  British  plant- 
ers from  the  other  British  islands. 

The  voyage,  too,  in  making  which  The  Diana  was  captured,  was 
a  direct  voyage  between  the  colony  and  the  mother  country.  The 
trade  was  completely  Dutch;  and  the  property  of  any  neutral, 
-wherever  residing,  if  captured  in  such  a  voyage,  during  war,  would 
be  condemned. 

VOL.  III.  13 
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But  it  is  still  more  material  that  those  who  settled  in  Demarara 
before  British  possession,  must  have  settled  during  the  war  which 
was  terminated  by  the  treaty  of  Amiens ;  or,  if  they  settled  in  time 
of  peace,  must  have  continued  there  while  the  colony  was  Dutch,  and 
while  Holland  was  at  war  with  Great  Britain.  Whichever  the  fact 
might  be,  whether  they  had  settled  in  an  enemy  country  during  war, 
6r  had  continued,  through  the  war,  a  settlement  made  in  time  of 
peace,  they  had  demonstrated  that  war  made  no  change  in  their  re- 
sidence. In  their  case,  then,  it  might  be  correctly  said,  <^  that  war 
created  no  presumption  of  an  intention  to  return  " — "  that  they  passed 

from  one  sovereignty  to  another  with  indifference." 
[  *  309  ]  *  I  cannot  consider  claims  under  these  circumstances,  as 
being  in  the  same  equity  with  claims  made  by  persons 
who  had  removed  into  a  foreign  country,  in  time  of  peace,  for  the 
sole  purpose  of  trade,  and  whose  trade  would  be  annihilated  by 
war. 

The  case  of  The  Boedes  Lust,  5  Bob.  233,  differs  from  The  Diana 
only  in  this :  the  claimants  are  not  alleged  to  have  been  originally 
British  subjects.  Restitution  was  asked,  because  the  property  did 
not  belong  to  an  enemy  at  the  time  of  shipment,  nor  at  the  time  of 
seizure,  nor  at  the  time  of  adjudication.  These  grounds  were  all  de- 
clared  to  be  insufficient.  The  original  seizure  was  provisionally  hos- 
tile ;  and  the  declaration  of  war  consummated  the  right  to  condemn, 
and  vested  the  property  in  the  crown,  as  enemy  property.  The  sub- 
sequent change  in  the  character  of  the  claimants,  who  became  Bri- 
tish subjects  by  the  surrender  of  Demarara,  could  not  divest  it. 
"  Where  property  is  taken  in  a  state  of  hostility,"  said  Sir  William 
Scott,  "  the  universal  practice  has  ever  been  to  hold  it  subject  to  con- 
demnation, although  the  claimants  may  have  become  friends  and 
subjects  prior  to  adjudication."  "  With  as  little  effect,"  he  added, 
<^  can  it  be  contended  that  a  postliminium  can  be  attributed  to  these 
parties.  Here  is  no  return  to  the  original  character,  on  which  only  a 
jus  postliminii  can  be  raised.  The  original  character  at  the  time  of 
seizure,  and  immediately  prior  to  the  hostility  which  has  intervened, 
was  Dutch.  The  present  character,  which  the  events  of  war  have 
produced,  is  that  of  British  subjects ;  and,  although  the  British  sub- 
ject might,  under  circumstances,  acquire  the  jus  posUiminii^  upon 
the  resumption  of  his  native  character,  it  never  can  be  considered 
that  the  same  privilege  accrues  upon  the  acquisition  of  a  character 
totally  new  and  foreign." 

This  opinion  is  certainly  not  decisive ;  but  it  appears  to  me  rather 
to  favor  than  oppose  the  idea,  that  a*merchant  residing  abroad  and 
taking  measures  to  return  on  the  breaking  out  of  war,  may  entitie 
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himself  to  ihe  jus  postliminiij  with  respect  to  property  shipped  before 
a  knowledge  of  the  war. 

The  President  was  captured  on  a  voyage  from  the  *  Cape  [  *  310  ] 
of  Grood  Hope  to  Europe.  Mr.  Elmslie,  the  claimant,  was 
bom  a  British  subject,  but  claimed  as  a  citizen  of  the  United  States. 
He  had  removed  to  the  Cape  of  Good  Hope,  during  the  preceding 
war,  and  still  resided  there.  The  property  was  condemned.  In  deli- 
vering his  opinion.  Sir  William  Scott  observed :  "  It  is  said  the  claim- 
ant is  entitled  to  the  benefit  of  an  intention  of  removing  to  Philadel- 
phia, in  a  few  months.  A  mere  intention  to  remove,  has  never  been 
held  sufficient  without  some  overt  act,  being  merely  an  intention 
residing  secretly  and  undistinguishably  in  the  breast  of  the  party,  and 
liable  to  be  revoked  every  hour.  The  expressions  of  the  letter  in 
i^hich  this  intention  is  said  to  be  found,  are,  I  observe,  very  weak 
and  general,  of  an  intention  merely  infuturo.  Were  they  even  much 
stronger  than  they  are,  they  would  not  be  sufficient  Something 
more  than  mere  verbal  declaration,  some  solid  fact  showing  that 
fhe  party  is  in  the  act  of  withdrawing,  has  always  been  held  neces- 
sary in  such  cases." 

It  is  to  be  held  in  mind,  that  this  opinion  is  delivered  in  thje  case 
of  a  person  who  had  fixed  his  residence  in  an  enemy  country,  during 
'war,  and  that  he  claimed  to  be  the  subject  of  a  neutral  State.  For 
both  these  reasons,  the  war  afforded  no  presumption  of  his  intending 
to  return  either  to  his  native  or  adopted  country.  To  the  vague  ex- 
pression of  an  intention  to  return  at  some  future  indefinite  time,  no 
influence  can  be  ascribed.  When  the  judge  says  that "  something 
more  than  mere  verbal  declaration,  some  soUd  fact  showing  that  the 
party  is  in  the  act  of  withdrawing,  has  always  been  held  necessary 
in  such  cases,"  I  do  not  understand  him  to  say  that  the  person  must 
have  put  himself  in  personal  motion  to  return,  must  have  commenced 
his  voyage  homeward,  in  order  to  be  considered  as  in  "  the  act  of 
withdrawing."  Many  other  overt  acts,  as  selling  a  commercial  estab- 
lishment, stopping  business,  making  preparations  to  return,  accom- 
panied by  declarations  of  the  intent,  and  not  opposed  by  other  circum-* 
stances,  may,  in  my  opinion,  be  considered  as  acts  of  withdrawing. 

In  the  case  of  The  Ocean,  5  Rob.  90,  Sir  William  Scott  said 
"  this  claim  relates  to  the  situation  of  British  subjects  set- 
tied  •  in  a  foreign  State,  in  time  of  amity,  and  taking  early  [  *  311  ] 
measures  to  withdraw  themselves,  on  the  breaking  out  oi 
war.  The  affidavit  of  claim  states  that  this  gentleman  had  been  set- 
tied  as  a  partner  in  a  house  of  trade  in  Holland,  but  that  he  had 
made  arrangements  for  the  dissolution  of  the  partnership,  and  was 
only  prevented  from  removing  personally,  by  the  violent  detention  of 
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all  British  subjects  who  happened  to  be  within  the  territories  of  the 
enemy,  at  the  breaking  out  of  the  war.  It  would,  I  think,  under 
these  circumstances,  be  going  further  than  the  principle  of  law  re- 
quires, to  conclude  this  person  by  his  former  occupation,  and  by  his 
present  constrained  residence  in  France,  so  as  not  to  admit  him  to 
have  taken  himself  out  of  the  effect  of  supervening  hostilities,  by  ibe 
means  which  he  had  used  for  his  removal." 

If  other  means  for  the  removal  were  taken,  than  arrangements  for 
the  dissolution  of  the  partnership,  they  are  not  stated ;  and  it  is  fairly 
to  be  presumed  that  these  arrangements  were  the  most  prominent  of 
them,  since  that  fact  is  alone  selected  and  particularly  relied  upon. 
In  his  statement  of  ihe  case,  the  reporter  says  that  the  claimant  had 
actually  made  his  escape,  and  returned  to  England,  in  July,  1803 ; 
(the  trial  was  in  January,  1804,)  but  this  must  be  a  mistake,  or  is  a 
£act  not  adverted  to  by  the  judge,  since  he  says,  in  his  opinion,  that 
the  claimant  is,  at  the  time,  "  a  constrained  resident  of  France." 

I  shaU  notice  two  other  cases  which  are  frequently  cited,  though  I 
have  seen  no  full  report  of  either  of  them. 

The  first  is  the  case  of  Mr.  Curtissos.     This  gentleman,  who  was 
.  a  British  suligect.,  had  gone  to  Surinam,  in  1766,  and  firom  thence  to 
St  Eustatius,  where  he  remained  till  1776.    He  then  went  to  Holland 
to  settle  his  accounts,  and  with  an  intention,  "  as  was  said,"  of  re- 
turning afterwards  to  England,  to  taJ^e  up  his  final  residence.     In 
December,  1780,  orders  of  reprisal  were  issued  by  En^and  against 
Holland.     On  the  first  of  January,  1784,  The  Snelle  Zeylder  was  cap- 
tured, and,  on  the  5ih  of  March,  and  10th  of  April,  1781,  the  vessel 
and  cargo  were  condemned  as  Dutch  property.     On  the 
[•312  ]  •27th  of  April,  1784,  Mr.  Curtissos  returned  to  England; 
and,  on  an  appeal,  the  sentence  of  condemnation  was  re- 
versed by  the  lords  of  appeals,  and  restitution  decreed. 

Other  claims  of  Mr.  Curtissos  were  brought  before  the  Court  of 
Admiralty,  and  on  a  full  disclosure  of  these  circumstances,  restitution 
was  decreed,  before  the  decree  of  the  lords  in  the  case  of  The  Snelle 
Zeylder  was  pronounced. 

The  principle  of  this  decree  is  said  to  be,  that  Mr.  Curtissos  was 
in  Uinerey  and  had  put  himself  in  motion,  and  was  in  pursuit  of  Ms 
original  British  character. 

I  do  not  mean  to  find  fault  with  this  decL^ion  ;  but  certainly  it  pre- 
sents some  strong  points  more  unfavorable  to  the  claimant  than  will 
be  found  in  some  of  the  cases  now  before  this  court  Mr.  Curtissos 
had  obtained  a  commercial  domicile  in  the  country  of  the  enemy.  At 
the  time  of  the  sailing,  capture,  and  condemnation  of  The  SneUe 
Zeylder,  he  still  resided  in  the  country  of  the  enemy.    But  it  is  said 
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be  was  tn  itinere ;  he  was  in  motion  in  puisoit  of  his  original  British 
character.  What  was  this  journey  he  is  said  to  have  been  perform- 
ing in  pursuit  of  his  original  character?  He  had  passed  firom  one 
part  of  the  dominions  of  the  United  Provinces  to  another.  He  had 
moved  his  residence  firom  St  Eustatius  to  Holland,  where  he  remained 
firom  the  year  1776  till  1781  —  a  time  of  sufficient  duration  for  the 
acquisition  of  a  domicile,  had  he  not  previously  acquired  it  This 
change  of  residence,  to  make  the  most  of  it,  is  an  act  too  equivocal 
in  itself  to  afford  a  strong  presumption  that  it  was  made  for  the  pur- 
pose of  returning  to  England.  Had  his,  stay  in  Holland  even  been 
short,  a  colonial  merchant  trading  to  the  mother  country,  may  so  fire- 
quently  be  carried  there  on  the  business  of  his  trade,  that  the  fact  can 
afford  but  weak  evidence  of  an  intention  to  discontinue  that  trade ; 
but  an  interval  of  between  four  and  five  years  elapsed  between  his 
arrival  in  Holland  and  his  departure  firom  that  country,  during  which 
time  he  is  not  stated  to  have  suspended  his  commercial  pursuits,  or 
to  have  made  any  arrangements,  such  as  transferring  his  property  to 
Gngland,  or  making  an  establishment  there,  which  might 
indicate,  •by  overt  acts,  the  intention  of  returning  to  his  na-  [  *  313  ] 
live  country.  This  journey  to  Holland,  connected  with  this 
long  residence,  would  seem  to  me  to  be  made  as  a  Dutch  merchant 
for  the  purpose  of  establishing  himself  there,  rather  than  as  prepara^ 
tory  to  his  return  to  England.  But  it  was  said  that  he  intended  to 
return  to  England  How  was  this  intention  shown  ?  If  not  by  his 
journey  to  Holland,  and  his  long  residence  there,  it  was  only  shown 
by  his  being  employed  in  the  settlement  of  his  accounts  while  a  mer- 
chant  at  St  Eustatius,  a  business  in  which  he  would  of  course,  en- 
gage, whatever  his  future  objects  might  be.  This  equivocal  act 
does  not  appear  to  have  been  explained,  otherwise  than  by  his  own 
declarations ;  nor  does  it  appear  that  these  declarations  were  made 
previous  to  the  capture. 

But  could  I  even  admit  that  the  journey  firom  St  Eustatius  to 
Holland  was  made  with  a  view  of  passing  ultimately  firom  Hollemd 
to  England,  yet  the  intention  was  not  to  be  immediately  executed. 
The  time  of  ccurrying  it  into  effect,  was  remote  and  unc^i»in ;  sub- 
ject to  so  many  casualties  that,  had  not  the  war  supervened,  it  might 
never  have  been  carried  into  effect 

But  laying  aside  these  circumstances,  the  case  proves  only  that 
being  m  UinerSj  in  pursuit  of  the  native  character,  divests  the  enemy 
character  cu^uired  by  residence  and  trading ;  it  is  not  insinuated  that 
tiiis  character  can  be  divested  by  no  other  means. 

Mr.  Whitehill's  case,  though  one  of  great  severity,  does  not,  I  think 
overturn  the  principle  I  am  endeavoring  to  sustain.    He  went  to  St 

13* 

Digitized  by  VjOOQIC 


150  SUPREME  COURT  OF  THE  UNITED  STATES. 

The  Venua.    8  C. 

Eustatius  but  a  few  days  before  Admiral  Rodney  and  the  British 
forces  made  their  appearance  before  that  place.  But  it  was  proved 
that  he  went  for  the  purpose  of  making  a  permanent  settlement  there. 
No  intention  to  return  appears  to  have  been  alleged.  The  recency 
of  his  establishment  seems  to  have  been  the  point  on  which  his  claim 
rested. 

This  case,  in  principle,  bears  on  that  before  the  court,  so  far  only 
as  it  proves  that  war  does  not,  under  all  circumstances,  necessarily 
furnish  a  presumption,  that  the  foreigner  residing  in  the  enemy  coun- 
try, intends  to  return  to  his  own.  The  circumstances  of  this 
[  •  314  ]  •  case,  so  far  as  we  understand  them,  were  opposed  to  the 
presumption  that  war  could  affect  Mr.  Whitehill's  residence. 
War  actually  existed  at  the  time  of  his  removal ;  and  had  that  fact 
been  known  to  him,  there  would  have  been  no  hardship  in  his  case. 
He  would  have  voluntarily  taken  upon  himself  the  enemy  character 
at  the  same  time  that  he  took  upon  himself  the  Dutch  character. 
There  is  reason  to  believe  that  the  court  considered  him  in  equal  fault 
with  a  person  removing  to  a  country  known  to  be  hostile.  St.  Eus- 
tatius was  deeply  engaged  in  the  American  trade,  which,  from  the 
character  of  the  contest,  was,  at  that  time,  considered  by  England  as 
cause  of  war,  and  was  the  fact  which  drew  on  that  island  the  ven- 
geance of  Britain.  Mr.  Whitehill  could  have  fixed  himself  there 
only  for  the  purpose  of  prosecuting  that  trade.  "  He  went,"  says 
Sir  William  Scott,  "  to  a  place  which  had  rendered  itself  particularly 
obnoxious  by  its  conduct  in  that  war."  This  was  certainly  a  circum- 
stance which  could  not  be  disregarded,  in  deciding  on  the  probability 
of  his  intending  to  remain  in  the  country  in  the  event  of  war. 

These  are  the  cases  which  appear  to  me  to  apply  most  strongly  to 
the  question  before  this  court.  No  one  of  them  decides,  in  terms, 
that  the  property  of  a  British  subject  residing  abroad  in  time  of  amity, 
which  was  shipped  before  a  knowledge  of  war,  and  captured  by  a 
British  cruiser,  shall  depend,  conclusively,  on  the  residence  of  the 
claimant  at  the  time  of  capture,  or  on  his  having,  at  that  time,  put 
himself  in  motion  to  change  his  residence.  In  no  case  which  I  have 
had  an  opportunity  of  inspecting,  have  I  seen  a  dictum  to  this  effect 
The  cases  certainly  require  an  intention,  on  the  part  of  the  subject 
residing  and  trading  abroad,  to  return  to  his  own  counlary,  and  that 
this  intention  should  be  manifested  by  overt  acts ;  but  they  do  not, 
according  to  my  understanding  of  them,  prescribe  any  particular  overt 
act,  as  being  exclusively  admissible ;  nor  do  they  render  it  indispens- 
able that  the  overt  act  should,  in  all  cases,  precede  the  capture;  If  a 
British  subject  residing  abroad  for  commercial  purposes,  takes  decided 
measures,  on  the  breaUngout  of  war,  for  returning  to  his  native  coun- 
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try,  and  especially  if  he  should  actually  return,  his  claim  for 
the  restitution  of  property  shipped  before  his  knowledge  of  *  [  *  316  ] 
the  war,  would,  I  think,  be  favorably  received  in  a  British 
court  of  admiralty,  although  his  actual  return,  or  the  measures  prov- 
ing his  intention  to  return,  were  subsequent  to  the  capture.  Thus 
understanding  the  English  authorities,  I  do  not  consider  them  as 
opposing  the  principle  I  have  laid  down. 

An  American  citizen  having  merely  a  commercial  domicile  in  a  for- 
eign country,  is  not,  I  think,  under  the  British  authorities,  concluded, 
by  his  residence 'and  trading  in  time  of  peace,  firom  averring  and  prov- 
ing an  intention  to  change  his  domicile  on  the  breaking  out  of  war, 
or  firom  availing  himself  of  that  proof 'in  a  court  of  admiralty.  The 
intrinsic  evidence  arising  from  the  change  in  his  situation,  produced 
by  war,  renders  it  extremely  probable  that  in  this  new  state  of  things 
he  must  intend  to  return  home,  and  will  aid  in  the  construction  of 
any  overt  act  by  which  such  intention  is  manifested.  Dissolution  of 
partnership,  discontinuance  of  trade  in  the  enemy  country,  a  settle- 
ment of  accounts,  and  other  arrangements  obviously  preparatory  to 
a  change  of  residence,  are,  in  my  opinion,  such  overt  acts  as  may, 
under  circumstances  showing  them  to  be  made  in  good  faith,  entitle 
the  claimant  to  restitution. 

I  do  not  perceive  the  mischief  or  inconvenience  that  can  result  firom 
the  establishment  of  this  principle.     Its  operation  is  confined  to  pro- 
perty shipped  before  a  knowledge  of  the  war.     For  if  shipped  after- 
wards, it  is  clearly  liable  to  condemnation,  unless  it  be  protected  by 
the  principle  that  it  is  merely  a  withdrawing  of  funds.     Being  con- 
fined to  shipments  made  before  a  knowledge  of  the  war,  the  evidence 
of  an  intention  to  change  or  continue  a  residence  in  the  country  of 
the  enemy,  must  be  speedily  given.     A  continuance  of  trade  after 
the  war,  unless,  perhaps,  under  very  special  circumstances,  and  for 
the  mere  purpose  of  closing  transactions  already  commenced,  would 
fix  the  national  character  and  the  domicile  previously  acquired.     An 
immediate  discontinuance  of  trade,  and  arrangements  for  removing, 
followed  by  actual  removal  within  a  reasonable  time,  unless  detained 
by  causes  which  might  suflSciently  account  for  not  removing,  would 
fix  the  intention  to  change  the  domicile,  and  show  that  intention  to 
return  had  never  been  abandoned;  that  the  intention  to 
remain  always  had  never  •  been  formed.     It  is  a  case  in  [  *  316  ] 
which,  if  in  any  that  can  be  imagined,  justice  requires 
that  the  citizen,  having  entirely  recovered  hb  national  character 
by  his  own  act,  and  by  an  act  which  shows  that  he  never  intend- 
ed to  part  with  it  finally,  should,  by  a  species  of  the  jus  postliminii^ 
be  allowed  to  aver  the  existence  of  that  character  at  the  instant  of 
captnre.    In  the  establishment  of  such  a  principle,  I  repeat,  I  can 
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perceive  no  danger.  In  its  rejection,  I  think  I  perceive  much  injus- 
tice. An  individual  whose  residence  abroad  is  certainly  innocent  and 
lawful,  perhaps  advantageous  to  bis  country,  who  never  intended  that 
residence  to  be  permanent,  or  to  continue  in  time  of  war,  finds  himself, 
against  his  will,  clothed  with  the  character  of  an  enemy,  so  conclu- 
sively that  not  even  a  return  to  his  native  country  can  rescue  bora  that 
character  and  from  confiscation,  property  shipped  in  the  time  of  real 
or  supposed  peace.   My  sense  of  justice  revolts  from  such  a  principle. 

In  applying  this  opinion  to  the  claimants  before  the  court,  I  should 
be  regulated  by  their  conduct  after  a  knowledge  of  the  war.  If  they 
continued  their  residence  and  trade  after  that  knowledge,  at  any  rate 
after  knowing  that  the  repeal  of  the  orders  in  council  was  not  imme- 
diatel}  followed  by  peace,  their  claim  to  restitution  would  be  clearly 
unsustainable.  If  they  took  immediate  measures  for  returning  to 
this  country,  and  have  since  actually  returned,  or  have  assigned  suffi- 
cient reasons  for  not  returning,  their  property  I  think  may  be  capable 
of  restitution.  Some  of  the  claimants  would  come  within  one 
description,  some  within  the  other.  It  would,  under  the  opinion  given 
by  the  court,  be  equally  tedious  and  useless  to  go  through  their  cases. 

My  reasoning  has  been  applied  entirely  to  the  case  of  native  Ame- 
ricans. This  course  has  been  pursued  for  two  reasons.  It  presents 
ihe  argument  in  what  I  think  its  true  light ;  and  the  sentence  of  con- 
demnation makes  no  discrimination  between  native  and  other  citizens. 

The  claimants  are  natives  of  that  country  with  which  we  are  at 
war,  who  have  been  naturalized  in  the  United  States.  It  is  impossi- 
ble to  deny  that  many  of  the  strongest  arguments  urged  to  prove  the 
probability  that  war  must  determine  the  native  American 
[  *  317  ]  citizen  to  abandon  *  the  country  of  the  enemy  and  return 
home,  are  inapplicable,  or  apply  but  feebly,  to  citizens  of 
this  description.  Yet  I  think  it  is  not  for  the  United  States,  in  such 
a  case  as  this,  to  discriminate  between  them. 

I  will  not  pretend  to  say  what  distinctions  may  or  may  not  exist 
between  these  two  clases  of  citizens,  in  a  contest  of  a  different  de- 
scription. But  in  a  contest  between  the  United  States  and  the 
naturalized  citizen,  in  a  clsiim  set  up  by  the  United  States  to  confis- 
cate his  property,  he  may,  I  think,  protect  himself  by  any  defence 
which  would  protect  a  native  American.  In  the  prosecution  of  such 
a  claim,  the  United  States  are,  I  think,  if  I  may  be  excused  for  bor- 
rowing from  the  common  law  a  term  peculiarly  appropriate,  estopped 
firom  saying  that  they  have  not  placed  this  adopted  son  on  a  level 
with  those  born  in  their  family. 

LiviNosTON,  J.,  concurred  in  the  opinion  with  the  chief  justice* 
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Goods  purchased  bj  Bridsh  merchants,  before  the  war,  between  the  Vn'itei  States  and  Great 
Britain^  in  pnrsoance  of  orders  from  American  citizens,  shipped  to  the  agent  of  the  Britbh 
merchants  in  the  United  States,  also  an  American  citizen,  "on  account  and  risk  of  an 
American  citizen/'  and  no  circumstances  of  fraud  or  unfairness  appearing  in  the  transac- 
tion, were  vested  in  the  American  citizens  at  the  time  of  the  shipment,  and  are  not  liable 
to  condemnation,  although  the  vessel  sailed  from  England  after  the  declaration  of  war  was 
known  there. 

But  if  goods  be  purchased  as  above,  though  the  accompanying  invoices,  bills  of  lading,  and 
letters  be  addressed  by  the  British  consignors  to  the  American  citizens  for  whom  the  pur- 
chase was  made,  and  all  concur  to  show  the  property  to  be  in  them,  yet  if  these  documents 
are  inclosed  in  a  letter  from  the  consignors  to  their  agent  in  the  United  States,  though  an 
American  citizen,  directing  him  not  to  deliver  the  goods  in  case  of  the  existence  of  certain 
circumstances,  nor  until  he  should  have  received  payment  from  the  consignees,  in  cash,  the 
property  in  the  said  goods  continued  in  the  British  consignors  at  the  time  of  capture. 

Goods  by  the  same  ship,  purchased  as  above,  and  consigned  to  the  agent  of  the  consignors, 
being  an  American  citizen,  in  whose  name  also  the  bill  of  lading  is  made  out,  but  the  bill 
of  parcels  and  invoice  in  the  name  of  the  American  merchants  for  whom  the  purchase  was 
made ;  the  shipment  also  being  expressed  to  be  on  their  account,  though  the  goods  are 
qmken  of  in  the  letter  of  the  consignors  as  British  property  \  vested  in  the  American 
merchants  at  the  time  of  shipment 

The  circumstance  that  the  goods  continue,  during  the  whole  voyage,  at  the  risk  of  the  ship- 
pers, is  not  of  itself  decisive  to  show  that  the  property  had  not  vested  in  the  consignee. 

This  was  an  appeal  firom  the  decree  of  the  circuit  court  for  the 
district  of  Maryland. 

The  following  are  the  material  facts  of  the  case :  — 

The  ship  Merrimack,  owned  by  the  citizens  of  the  United  States, 
sailed  fix)m  Liverpool  for  Baltimore,  a  few  days  after  the  declaration 
of  war,  by  the  United  States  against  Great  Britain,  was  known  in 
that  coimtry,  having  on  board  a  cargo  of  goods  shipped  by  British 
Bubjects,  and  consigned  to  citizens  of  the  United  States.  On  the 
25th  of  October,  1812,  she  was  captured,  in  the  Chesapeake  Bay,  be- 
tween Annapolis  and  Baltimore,  by  the  private  armed  vessel  Rossie, 
Joshua  Barney,  commander. 

The  goods,  being  libelled  as  a  prize  in  the  district  •court  [  *  318  ] 
of  Maryland,  were  severally  claimed  by  sundry  citizens  of 
the  United  States. 

These  several  claims,  and  the  circumstances  connected  with  them 
respectively,  were  thus  stated  by  Marshall,  C.  J.,  in  delivering  the 
opinion  of  the  court :  — 

1.  William  and  Joseph  Wilkins,  merchants  of  Baltimore,  claimed 
tbe  goods  contained  in  eleven  cases  and  one  bale  marked  W.  J.  W. 
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These  goods  were  made  up  for  them,  in  pursuance  of  their  orders, 
before  the  war  was  known  in  Great  Britain,  by  a  manufacturing  com- 
pany, one  member  of  which,  Thomas  Leich,  resided  in  Leicester,  in 
Great  Britain,  and  the  other,  Edward  Harris,  was  an  American  citi- 
zen residing  in  the  United  States. 

The  bill  of  parcels  was  in  the  name  of  Messrs.  William  and  Joseph 
Wilkins.  This  paper  also  served  for  an  invoice,  and  there  was  no 
other  on  board  for  these  goods. 

The  biU  of  lading  was  in  the  name  of  Edward  Harris,  who  was 
the  consignee. 

The  goods  were  accompanied  by  a  letter  from  Thomas  Leich  to 
Edward  Harris,  dated  Leicester  the  29th  of  July,  1812,  in  which  he 
says :  "  With  this  you  will  receive  bill  of  lading  of  11  cases  of  worst- 
ed and  cotton  hosiery  for  Messrs.  W.  and  J.  Wilkins,  Baltimore,  and 
with  insurance  to  892Z.  55.  It  is  a  large  sum,  but,  from  what  I  can 
learn,  they  are  very  respectable.  Indeed,  Mr.  Brown  of  the  house  of 
Chancellor  &  Co.  came  with  him,  and  seemed  almost  offended  that 
did  not  send  the  cotton  hose  he  ordered  before,  and  said  he  would 
guarantee  the  amount  of  the  worsted  goods,  therefore  must  have 
offended  him  if  did  not  comply.  Have  not  sent  but  about  half  the 
cotton  goods  they  ordered,"  &c.,  "  informed  them  that  we  thought  it 
necessary  to  secure  our  property  to  fehip  all  to  you,  as  you  could 
prove  that  they  were  American  property  by  making  affidavit  they 
are  bond  fide  your  property.  As  our  orders  in  council  are  repealed, 
hope  your  government  will  be  amicably  inclined  as  well, 
[  *  319  ]  and  •  that  trade  will  be  on  regular  footing  again,  but  for 
fear  there  should  be  some  other  points  in  dispute,  I  shall 
send  you,  and  our  friends  through  your  hands,  all  the  goods  prepared 
for  your  market  which  you'll  perceive  is  very  large.  Hope  you  will 
approve  of  my  sending  all,  and  as  there  may  have  been  some  altera- 
tions in  some  of  your  friends,  shipping  them  to  you  gives  the  power 
of  keeping  back  to  you." 

There  was  also  on  board,  a  letter  dated  Leicester,  22d  July,  1812, 
signed  Harris,  Leich  &  Co.,  and  addressed  to  Messrs.  William  and 
Joseph  Wilkins,  merchants  of  Baltimore,  in  which  they  say :  «  The 
repeal  of  the  orders  in  council  having  been  agreed  on  by  our  govern- 
ment, we  have  availed  ourselves  of  the  opportunity  of  sending  the 
greater  part  of  your  spring  and  fall  orders,"  &c.  "As  we  are  not 
certain  that  your  government  will  protect  British  property,  we  have 
thought  it  right  to  ship  all  ours  under  cover  to  Mr.  Harris,  who  can 
claim  as  his  own  bond  fide  property,  and  he,  being  a  citizen  of  the 
United  States,  thought  proper  to  use  every  precaution,  having  re- 
ceived some  unpleasant  accounts  about  your  government  having 
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agreed  on  war  with  this  country,  which  we  hope  will  not  be  the 
case.** 

2.  JNTKean  and  Woodland,  citizens  of  the  United  States,  claim 
sandry  parcels  of  goods,  part  of  the  same  cargo,  as  their  property. 

These  goods  were  purchased  by  Baily,  Eaton,  and  Brown,  mer- 
chants of  Sheffield,  in  pursuance  of  orders  from  the  claimants.  They 
were  shipped  to  Robert  Holladay,  also  an  American  citizen.  The 
bill  of  lading  was  to  Robert  HoUaday,  "  on  account  and  risk  of  an 
Ajnerican  citizen."  The  invoice  was  also  headed  to  Robert  Holla- 
day. 

A  letter  from  Baily,  Eaton,  and  Brown  to  Samuel  IVFEean,  dated 
11th  July,  1812,  says:  "A  few  days  ago  we  received  a  letter  from  Mr. 
Bogerson,  of  New  York,  informing  us  that  the  partnership  of  Messrs. 
ATKean  and  Woodland  was  dissolved,  but  he  does  not  say  whether 
you  or  Mr.  Woodland  continue  the  business,  or  whether  both  of  you 
decline  it.  We  have  purchased  about  3,000/.  sterling  of 
goods  by  order  of  •the  late  firm,  and  on  their  account,  most  [  *  320  ] 
of  which  have  been  purchased  and  paid  for  by  us,  from 
fifteen  to  eighteen  months  ago,  and  have  been  on  our  hands  waiting 
for  shipment.  We  have  this  day  given  orders  to  our  shipper  at  Liv- 
erpool, to  put  them  on  board  a  good  American  vessel  sailing  for  your 
port,  with  a  British  license  ;  but  from  the  uncertainty  we  are  in  re- 
specting the  particulars  of  your  dissolution  of  partnership,  and,  in 
fiact,  not  knowing  whether  to  consign  them  to  you  or  Mr.  Woodland, 
we  have  finally  concluded  to  consign  them  to  Mr.  Holladay,  with 
whom  you  will  be  pleased  to  make  the  necessary  arrangements  re- 
specting them."  "  We  have  addressed  the  invoice  to  Mr.  Holladay  to 
your  care  ;  and  directly  on  receiving  it,  if  he  should  not  be  in  Balti- 
more, you  will  please  advise  him  of  its  arrivaL" 

The  residue  of  the  letter  contains  their  reasons  for  hoping  that  Mr. 
M'Kean  will  not  insist  on  the  usual  credit,  but  will  remit  immediately 
on  receiving  the  goods.  This  request  is  founded  on  their  having  been 
so  long  in  advance  for  the  purchase  of  them. 

Messrs.  Baily,  Eaton,  and  Brown  addressed  a  letter  to  Mr.  Holla- 
day, dated  the  10th  of  July,  1812,  in  which  they  say:  "  Inclosed  you 
will  receive  invoices  of  sundry  goods  for  Messrs.  M'Kean  and  Wood- 
land, which  complete  their  orders."  Thpy  then  assign  the  same  reason 
for  shipping  the  goods  to  Mr.  Holladay,  that  is  given  in  their  letter  to 
Mr.  M'Kean  ;  and,  after  directing  him  to  arrange  with  Mr.  M'Kean, 
add:  ^'  We  cannot  view  this  consignment  at  all  in  the  light  of  an  in- 
tercepted shipment  coming  within  the  meaning  of  the  articles  of 
agreement  between  you  and  us."  This  letter  also  contained  a  pro- 
poBition  for  immediate  remittance,  founded  on  the  time  which  had 
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elapsed  since  the  goods  were  purchased.  This  proposition,  they  say, 
is  made  to  all  their  firiends  in  the  United  States,  and  they  hope  none 
will  refuse  to  accede  to  it  "  But,"  they  add, "  in  thus  acting,  we 
have  left  the  matter  to  the  free  and  unbiased  will  of  our  friends,  and 
they  are  certainly  upon  honor." 

3.  Messrs.  Kimmel  and  Albert,  merchants,  of  Baltimore, 
[  *  321  ]  claimed  seven  packages  of  goods  on  board  The  *  Merrimack, 
which  were  purchased,  in  pursuance  of  their  orders,  by  Baily, 
Eaton,  and  Baily.  The  invoice,  bill  of  lading,  and  letters,  addressed 
(one  by  the  consignors  and  the  other  by  the  shipper,  who  was  their 
agent)  to  Messrs.  Kimmel  and  Albert,  concur  in  showing  property 
in  the  claimants.  But  all  these  documents  and  letters  are  inclosed  in 
a  letter  of  the  5th  of  August,  1812,  written  by  Baily,  Eaton,  and  Baily 
to  Samuel  M'Kean.  In  this  letter,  the  writers  refer  to  a  former  letter 
of  the  3d  of  July,  in  which  they  informed  Mr.  M'Kean  that  they 
should,  on  the  recommendation  of  their  general  agent,  Mr.  HoUa- 
day,  inclose  their  invoices  and  bills  of  lading  for  the  adjacent  country 
to  him,  and  requested  him  to  make  inquiries  into  the  circumstances 
of  their  correspondents,  and  be  regulated,  as  to  putting  l^e  letters, 
&c.,  into  the  post-office  so  as  to  reach  the  persons  to  whom  they 
might  be  addressed,  by  the  result  of  those  inquiries.  Messrs.  Baily, 
Eaton,  and  Baily  indulge  the  hope  that  the  repeal  of  the  British 
orders  in  council  will  restore  peace  between  the.  two  countries,  in 
which  event  M'Kean  is  still  to  be  governed  by  their  letter  of  the  3d 
of  July.  "  But,"  they  add,  "  if,  when  you  ireceive  our  invoices  and 
bills  of  lading,  a  state  of  war  should  really  continue,  it  will  be  pro- 
per not  to  deliver  these  goods  until  you  have  received  the  amount  of 
the  invoices  from  the  consignees,  in  cash." 

4.  John  H.  Browning  &  Co.  were  also  claimants  of  part  of  the 
cargo.  * 

This  claim  stood  on  precisely  the  same  principles  with  that  of 
Kimmel  and  Albert  The  documents  given  in  evidence  were,  in 
effect,  the  same,  and  were  inclosed  in  the  same  letter  from  Baily, 
Eaton,  and  Baily,  to  Samuel  M'Kean. 

It  was  contended  by  the  captors,  in  the  district  court,  that,  from 
the  papers  and  letters  on  board,  it  appeared  that  the  goods  were  not 
sold  and  delivered  in  England,  so  as  to  vest  the  property  in  the 
claimants,  but  were  sent  to  the  agents  of  the  shippers  in  the  United 
States,  to  be  delivered  or  not,  according  to  their  discretion ;  conse- 
quently, that  the  property  was  not  changed,  and  the  goods,  therefore, 

were  liable  to  capture  as  British  property. 
[  *  322  ]       *  Restitution  was  decreed  in  the  district  court,  and  the 
decree  was  affirmed  in  the  circuit  court     An  appeal  was 
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takoi  to  this  court,  where  the  captors  pray  oondemnation  on  the 
same  grounds  as  in  the  courts  below. 

Harper  J  for  the  appellants. 

Pinkneify  for  the  claimants. 

•  Marshall,  C.  J.,  after  stating  tiie  facts  relating  to  the  [  *  327  ] 
seyeial  claims  in  this  case,  delivered  the  following  opinion 
of  the  court,  as  to  the  claims  of  AFKean  and  Woodland,  Eimmel 
and  Albert,  and  John  H.  Browning  &  Co. :  —  • 

1.  As  to  ibe  claim  of  AFKean  and  Woodland. 

The  question  of  property,  in  this  case,  depends  on  certain  letters 
written  by  Baily,  Eaton,  and  Brown,  which  were  found  on  board  the 
captured  vessel  A  letter  of  the  11th  of  July,  1812,  addressed  to 
Samuel  ftTKean,  shows,  in  the  clecurest  manner,  that  the  property  in 
dispute  was  purchased  and  shipped  for  M'Kean  and  Woodland,  in 
porsuanoe  of  their  orders;  and  accounts  for  assigning  it  to  Mr. 
HoUaday. 

There  is  nothing  in  the  cause  which  can  throw  the  slightest  sus- 
picion on  the  fairness  of  this  transaction.  It  unquestionably  is,  what, 
o&  ttte  face  of  these  letters,  it  purports  to  be,  a  purchase  for  M'Kean 
and  Woodland,  made  in  pursuance  of  their  orders,  and  shipped  for 
them  to  Robert  Holladay,  because,  in  the  moment  of  shipment,  in- 
f(Hmation  was  received  that  their  partixership  was  dissolved,  and  the 
shipper  had  no  instructions  in  what  manner  to  direct  to  them.  In 
tfak  situation,  he  considered  himself  as  acting  most  certainly  for  their 
advantage,  by  addressing  the  goods  to  an  agent  residing  in  the  same 
town  vnth  M'Kean  and  Woodland,  who  should  receive  them  to  their 
use.  In  such  a  case,  the  court  is  of  opinion  that  the  property  was 
▼eeted  in  M'Kean  and  Woodland,  and  is,  consequently,  not  liable  to 
condenmation  as  enemy  property. 

The  sentence  is  affirmed. 

*2.  As  to  the  daim  of  Kimmel  and  Albert  [  * 328  ] 

From  their  letter  it  is  apparent  that,  in  the  event  of  war, 
Baily,  Eaton,  and  Baily,  reserved  to  themselves  that  power  which 
ownership  gives  over  goods,  and  instructed  their  agent,  M'Kean,  in 
what  manner  that  power  was  to  be  exercised.  There  being  no  letter 
addressed  to  Kinmiel  and  Albert,  but  under  cover  to  M'Kean,  it  is 
apparent  that  they  were  to  know  nothing  of  the  shipment,  unless,  in 
the  opinion  of  M'Kesm,  it  should  be  prudent  to  make  the  communi- 
cation ;  and  even  then,  the  property  was  to  become  theirs,  not  under 
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the  original  contract,  but  under  a  new  contract  to  be  made  with 
M'Kean.  The  delivery  on  board  the  ship  was  a  delivery  to  M?Keaii, 
not  absolutely  for  Kimmel  and  Albert,  but  for  them,  provided  they 
acceded  to  new  and  distinct  propositions  made  by  Baily,  Eaton,  and 
Baily.  In  such  a  case,  no  change  of  property  could  take  place  till 
Kimmel  and  Albert  should  accede  to  these  new  propositions ;  and 
the  capture  having  taken  place  before  the  contract  was  complete,  the 
goods  must  be  considered  as  enemy  property. 

The  sentence  is  reversed,  and  the  claim  dismissed. 

3.  The  claim  of  John  H.  Browning  &  Co. 

This  claim  stands  on  precisely  the  same  principles  with  that  of 
Kimmel  and  Albert.  The  documentary  evidence  is  in  eflFect  the 
same,  and  was  inclosed  in  the  same  letter  from  Baily,  Eaton,  and 
Baily,  to  Samuel  AFKean.     The  claim,  therefore,  must  be  dismissed. 

The  sentence  is  reversed,  and  the  claim  dismissed. 

Johnson,  J.,  delivered  the  opinion  of  the  majority  of  the  court,  as 
to  the  claim  of  W.  and  J.  Wilkins,  as  follows :  — 

The  points  of  distinction  between  this  case  and  that  of  IVrKean 

and  Woodland,  unfavorable  to  these  claimants,  cure  the  following : — 

1.  That  Harris,  the  direct  consignee,  had  a  control  given 

[  •  329  ]  him  over  the  goods,  which  authorized  him,  had  *  he  thought 

proper,  to  refuse  to  deliver  them  over  to  the  Wilkins's. 

2.  That  Harris  had  also  a  power,  under  certain  circumstances,  to 
make  them  his  own. 

3.  That,  in  the  letters  both  to  the  Wilkins's  and  Harris,  the  con- 
signor alleges  as  his  reason  for  making  the  shipment  through  Harris, 
his  fears  that  this  government  would  not  protect  British  property ; 
thereby,  as  is  contended,  acknowledging  this  property  to  be  British. 

On  the  other  hand,  it  is  a  circumstance  favorable  to  this\5laim,  that 
the  original  bills  of  parcels  were  made  directly  to  the  claimants,  and 
were  sent  along  with  the  shipment,  as  a  substitute  for  an  invoice. 

It  is  assumed  as  a  postulate,  that  a  direct  consignment  on  ac- 
count of  the  consignee,  made  in  pursuance  of  his  orders,  is  not 
subject  to  condemnation  as  prize  of  war ;  and  that  it  is  immaterial 
whether  it  be  purchased  for  cash  or  credit;  or  insured  in  the  enemy's 
country,  or  elsewhere. 

It  will,  then,  be  enough  to  show  that  every  beneficial  interest 
which  such  a  shipment  would  vest  in  the  consignee,  was  vested  in 
the  claimants  in  this  case. 

The  first  difficulty  arises  from  the  circumstance  tliat  the  bill  ci 
lading  was  made  out  to  Harris,  and  not  to  the  Wilkins%  whereby 
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the  captain  of  the  ship  became  bound  to  deliver  them  to  Harris  or 
his  assigns. 

Upon  a  fair  view  of  the  whole  transaction,  this  distinction  will  be 
fonnd  rather  to  be  formal  than  real ;  and  that  it  produces  no  differ- 
ence in  the  state  of  right  between  these  parties. 

The  interest  vested  in  the  consignee  by  the  delivery  to  the  captain, 
is  not  absolute  to  all  purposes.  So  far  as  relates  to  the  right  of 
stoppage  in  transitu^  it  continues  subject  to  the  control  of  the  con- 
signor, and  may  be  reduced  by  him  into  possession,  before  actual 
delivery ;  or  the  authority  of  the  captain  to  deliver  them 
•according  to  the  original  bills  of  lading,  may  be  counter-  [  *  330  ] 
manded,  and  another  destination  given  them. 

Upon  comparing  all  the  circumstances  of  this  case,  it  will  be 
found  that  the  transaction  was  so  arranged  as  to  produce  no  other 
change  in  the  rights  of  the  parties,  than  to  put  it  in  Harris's  power 
to  exercise  this  right  of  stoppage  in  transUuy  in  case  of  the  insolvency 
of  the  Wilkins's. 

The  bill  of  leading  is  made  out  to  Harris,  which  gave  him  the  right 
to  demand  the  goods  of  the  captain. 

But  the  invoice,  which  has  the  additional  strength  of  a  bill  of 
parcels,  is  made  out  to  the  claimants,  which  gave  them  the  right  to 
demand  the  goods  of  Harris. 

Both  in  the  letter  to  Harris  and  to  the  Wilkins's,  the  shipment  is 
declared  to  be  on  account  of  the  latter ;  and,  in  the  letter  to  the 
fcNrmer,  the  shipper  goes  into  a  detail  of  his  reasons  for  giving  the 
claimants  so  Icurge  a  credit 

Thus  these  papers,  taken  together,  place  the  interest  of  the  claim- 
ants on  the  same  footing  as  if  the  bill  of  lading  had  been  made  out 
to  Harris  for  the  use  of  the  Wilkins's ;  and  in  that  case,  there  could 
have  been  little  doubt  that  the  claim  must  be  sustained. 

If  the  invoice,  although  made  out  to  th&  claimants,  had  been 
indosed  to  the  direct  consignee,  it  would  have  furnished  a  strong 
a^ment  in  favor  of  the  captor.  But  here,  the  evidence  of  right  is 
placed  in  the  claimants'  own  hands;  thereby  acknowledging  their 
right  in  the  goods  shipped,  and  furnishing  them  with  the  means  of 
assCTting  it.  Thus  the  shipper  could  never  have  denied  the  rights  of 
the  claimants  in  this  case ;  for  he  had  furnished  the  most  direct  and 
conclusive  evidence  against  himself. 

Bat  it  is  asserted  that  Harris  had  it  in  his  power  to  make  these 
goods  his  own,  in  defiance  of  the  will  of  the  claimants. 

If  this  were  the  fact,  it  would  only  show  that,  in  *  either  [  *  381  ] 
view  of  the  ^alternative,  it  was  a  shipment  on  American 
account,  and  that  the  shipper  had  parted  with  all  his  interest. 
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But  the  fact  is  not  so :  and  in  answering  this  argument,  we.  an- 
swer the  remaining  one  also. 

The  shipper  knew  what  he  was  about  War  was  already  probably 
declared,  and  he  was  aware  of  ihe  crash  of  mercantile  caredit  which 
generally  follows  on  such  an  event  He  also  knew  that,  in  case  of 
asserting  his  right  of  stoppage  in  transUu^  the  property  reverted  and 
became  British ;  in  which  case,  as  he  expresses  himself,  the  property 
might  be  subjected  to  seizure,  as  enemy's  property. 

With  these  considerations  on  his  mind,  he  makes  out  the  bill  of 
lading  to  Harris,  and  informs  him  that  his  object  is  to  enable  him  to 
keep  the  goods  back  in  case  of  an  alteration  in  the  circumstances  of 
the  claimants :  and  in  this  case  only  is  the  hint  given  him  that  he 
may  claim  them  as  his  own.  It  is  contended,  that  he  acknowledges, 
in  his  letter  to  the  claimants,  that  the  property  is  British.  But  this  is 
an  error  in  fswt  It  was  necessary  to  assign  some  reason  or  some 
excuse  for  not  having  the  bills  of  lading  made  out  to  the  claimants 
themselves.  And  for  this  reason,  he  urges  an  apprehension  that  our 
government  would  not  protect  British  property.  But  this  reason 
could  only  be  applicable  in  the  event  of  a  stoppage  in  transitu;  as  a 
direct  shipment  to  the  claimants  would  have  leffc  no  room  for  such  an 
apprehension.  In  the  letter,  also,  to  Harris,  it  is  said,  is  contained  an 
acknowledgment  that  the  property  is  British.  This,  also,  is  founded 
in  mistake ;  for  the  letter  to  Hanis  only  communicates  the  reason 
which  had  been  assigned  in  the  other*  letter,  for  having  the  bill  of 
lading  made  out  as  it  was.  But  suppose  the  passage  in  the  letter  to 
the  claimants,  on  this  subject,  had  been  full  and  explicit  to  the  decla- 
ration of  an  opinion  that  the  property  continued  British,  although 
shipped  on  American  account ;  yet  this  would  have  been  but  an  ex- 
pression of  an  erroneous  opinion,  and  certainly  ought  not,  as  far  as 
the  interests  of  the  claimants  are  concerned,  to  have  an  influence  on 
the  decision  of  this  court  But  it  is  asserted  that  the  goods 
[  *  332  ]  continued,  on  the  whole  voyage  at  the  risk  of  *  the  shippers. 
*  This  may  be  true,  and  yet  it  does  not  prove  enough.  Had 
the  shipment  been  direct  to  the  claimants,  and  insurance  omitted 
contrary  to  order  or  custom,  the  shippers  would  have  been  equally 
liable,  and  yet  the  property  would  not  have  been  subject  to  capture. 
It  is  enough  for  ti^e  purposes  of  the  claimants,  that  the  property  in 
the  goods  had  been  transferred  to  them,  independently  of  the  control 
of  the  shipper  or  his  agent,  except  so  far  as  the  right  to  stop  in  tranr 
situ  interfered.  And  such  was  the  situation  of  the  rights  of  the  par- 
ties in  this  case.  The  goods  ordered  by  the  claimants  were  shipped 
to  an  agent  for  then:  use,  subject  only  to  a  right  which  unquestionably, 
under  any  circumstances,  existed  in  the  shippers.    In  *their  letter  to 
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the  claimants,  they  inclose  a  bill  of  parcels,  by  way  of  invoice,  con- 
taining a  positive  acknowledgment  of  the  sale  to  them ;  and  the  letter 
itself,  as  well  as  that  to  Harris,  speaks  of  the  goods  expressly  as  their 
goods.  The  immediate  consignee  conld,  therefore,  only  be  considered 
as  the  bailee  of  the  claimants.  Nor  does  it  appear  that  a  tender  of 
the  money  would  have  been  necessary  to  entitle  them  to  receive  the 
goods  of  Harris,  as,  in  the  letter  to  Harris,  it  is  acknowledged  to  be 
a  sale  on  credit,  and  particular  discounts  offered  as  an  inducement 
for  an  early  payment. 

Indeed,  there  are  words  in  the  letter  to  the  direct  consignee,  which 
amoont  to  a  positive  declaration  that  the  shipments  were  not  on  his 
account  nor  on  that  of  the  shippers,  but  for  the  use  and  benefit  of  others. 
"I  shall  send  you,  and  our  firiends  through  your  hands,  all  the  goods 
prepared  for  your  market"  ^  By  connecting  these  words  with  the 
bills  of  lading,  the  result  is,  that,  although  the  direct  consignee  was 
entitled  to  demand  the  goods  of  the  captain,  yet  it  was  not  to  his 
own  use,  but  to  the  use  of  the  several  persons  on  whose  account  they 
were  shipped. 

Decree  affirmed. 

Stost,  X,  delivered  the  following  separate  opinion,  as  to  the  claim 
of  W.  and  J.  Wilkins. 

I  cannot  concur  in  the  opinion  of  the  court,  just  delivered,  as  to  the 
daim  of  the  Messrs.  Wilkins.  It  is  true  that  the  goods  were  purchased 
pursuant  to  the  orders  of  Messrs.  Wilkins ;  but  I  do  not  think 
that  the  •property,  by  the  mere  pxirchase,  became  vested  in  [  •SSS  ] 
them ;  and  the  usage  and  course  of  trade  is  generally  otherwise. 
The  purchase  was  made  with  the  money  of  the  shipper :  and,  until  a 
delivery,  actual  <xt  constructive,  to  the  Messrs.  Wilkins,  the  propriety 
thereof  remained  completely  in  the  shipper.  The  goods  were  also 
shipped  as  the  property  of  the  shipper,  consigned  to  the  agent  of  the 
shipper,  and  not  to  the  agent  of  the  Messrs.  Wilkins,  to  be  delivered 
only  in  case  of  the  consignee's  being  satisfied  of  their  perfect  solvency. 
It  is  true  that  the  bill  of  lading  purports  that  the  goods  are  shipped 
on  account  and  risk  of  the  consignee;  but  the  confidential  letters 
explain  the  transaction,  and  show  that  the  shipment  was  so  made  as 
a  cover  against  belligerent  risks;  and  that  the  property  was  not 
intended  to  be  changed  firom  the  British  shipper,  in  its  transit  The 
delivery,  then,  of  the  goods  on  board  of  a  general  ship,  was  no  delivery 
to  the  Mesnrs.  Wilkins.  It  was  not  even  a  delivery  which  vested  the 
property  of  the  goods  in  the  consignee.  The  legal  property  and 
.  possession  thereof  still  remained  in  the  shippers ;  and  if  the  goods 
had  actually  come  to  the  hands  of  Mr.  Harris,  his  possession  would 

14  • 
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have  been  but  a  continuation  of  the  possession  of.  the  shipper.  In 
contemplation  of  law,  the  goods  were  as  much  under  the  control  and 
possession  of  the  shipper,  as  if  he  had  been  on  board  the  vessel 
during  the  voyage,  or  had  shipped  them  in  his  own  name.  If  they 
had  been  lost  during  the  voyage,  the  loss  would  have  been  his.  He 
had  not  a  mere  right  of  stoppage  in  transitu  in  case  of  insolvency,  for 
that  can  be  exercised  only  where  the  property  by  the  shipment  is 
vested  in  the  consignee  for  his  own  use ;  but  he  had  a  perfect  right 
of  countermand  in  all  cases  whatever.  He  might  sell  the  property, 
give  it  a  new  direction,  control  its  delivery,  and,  indeed,  exercise  all 
the  rights  of  fiill  dominion  and  propriety.  It  seems  to  me,  that  if  the 
Messrs.  Wilkins  had  neither  ajus  ad  rem,  nor  vljus  in  re,  and  the  lat- 
ter only  is  recognized  in  prize  courts,  they  could  not,  by  subsequent 
acts,  ovferreach  the  legal  rights  of  the  captors.  At  the  time  of  the 
shipment  and  capture,  it  was,  in  my  view,  enemy  property  liable  to 
condemnation,  having  no  neutral  or  American  omu  attached  to  it. 
It  was  subject  to  the  legal  claims  of  the  creditors  of  the  shipper ;  and 
nothing  existed  in  the  Messrs.  Wilkins  but  a  mere  spes  occupandi,  or, 
as  the  common  law  phrases  it,  a  mere  possibility,  which  at- 
[  *  334  ]  tached  *  neither  to  the  substance  nor  the  form  of  the  thing. 
Upon  what  ground,  then,  if  I  am  right  as  to  the  ownership 
of  the  goods,  can  the  claim  be  maintained  ?  The  right  of  capture 
acts  upon  the  proprietary  interest  of  the  thing  captured,  at  the  time 
of  capture.  It  is  not  affected  by  the  secret  liens,  or  private  engage- 
ments of  the  parties.  It  repudiates  even  the  strong  claim  of  a  bot- 
tomry bond,  because  it  is  not  B.jus  in  re.  Can,  then,  a  mere  possibility 
be  of  more  consideration  in  a  court  of  prize  ?  The  absence  of  all 
authority  to  this  effect,  and  the  strong  and  emphatic  language  of  all 
the  cases  as  to  secret  liens,  speak  as  powerfully  as  the  most  direct 
and  pointed  decisions  against  it 

There  is  a  case  cited  by  the  court  in  The  Aurora,  4  Rob.  218,  where 
property  was  shipped  by  a  merchant  in  Holland  to  A.,  a  person  in 
America,  by  order  of  B.  and  per  account  of  B.,  but  with  directions  to 
A.  not  to  deliver  it  unless  satisfaction  should  be  given  for  the  pay- 
ment ;  and  it  was  held  as  good  prize  on  the  ground  that  the  property 
still  remained  in  the  enemy  shipper.  This  ca^e  I  think  strongly  in 
point;  and  the  manner  in  which  Lawrence  attempted  to  distinguish 
it  from  the  case  then  on  trial;  shows  a  full  concurrence  in  its  correct- 
ness. The  reasoning  of  the  court  in  The  Aurora  itself,  and  in  The 
Marianna,  6  Rob.  22,  are  also  illustrative  of  the  general  doctrine. 

On  the  whole,  I  consider  that,  by  the  doctrine  of  the  <x)mmon 
and  the  prize  law,  these  goods  were,  at  the  time  of  capture,  enemy  • 
property;  and  that  the  claim  of  the  Messrs.  \^lkins,  ought  to  be 
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rejected ;  and  in  this  opinion  I  have  the  ooncnuence  of  two  ^  of  my 
farethren. 

Harper  J  suggested  diminution  of  the  record  in  the  case  of  W.  and 
J.  Wilkins,  and  prayed  the  court  to  grant  a  writ  of  cerHorari  to  the 
court  below ;  but  the  court  refused,  the  case  having  been  ai^ed  and 
decided 

1  W.  SOS. 


*Thb  Franobs,  Boyer,  Mast^.   Thompson  et  oL  Claimants.  [  *335  ] 

S  C.  83S. 

A  natanliaed  cttixeD,  who,  in  time  of  peace,  returns  to  his  native  country  for  the  purpose 
of  trade,  bot  with  the  intention  of  returning  again  to  his  adopted  country,  continuing  in 
tiie  former  a  year  after  the  knowledge  of  Ae  existence  of  war  between  the  two  countries, 
for  the  purpose  of  winding  up  a  complicated  business,  and  engaging  in  no  n«w  commercial 
innsactioDa  whatOTer  with  the  enemy,  and  actually  returning  to  his  adopted  country  in  a 
little  more  than  a  year  after  his  first  knowledge  of  the  war,  is  to  be  considered  as  having 
gamed  a  domicile  in  his  native  country,  and  his  goods,  captured  after  the  war,  liable  to  con- 
demnation. 

Goods  appearing  by  the  ship's  papers  to  be  a  consignment  from  alien  enemies  to  American 
merchantSf  condemned  in  toto  as  prize,  although  further  proof  was  offered  that  American 
merchants  were  jointly  interested,  and  that  they  had  a  lien  upon  the  goods,  in  conse- 
quence of  advances  made  by  them. 

fvther  proof  on  these  points  refused. 

This  was  an  appeal  from  the  sentence  of  the  circuit  court  for  the 
district  of  Rhode  Island 

The  facts  were  as  follows : — 

War  was  declared  by  the  United  States  against  Great  Britain  on 
thelSthof  June,  1812. 

The  ship  Frances,  having  on  board  a  cargo  of  goods  of  British 
manufacture,  consigned  to  various  persons  in  the  United  States, 
sailed  from  Greenock,  in  Scotland,  on  the  19th  of  July,  in  the  same 
year,  for  New  York.  On  the  28th  day  of  August  following,  she  was 
captured  by  the  Yankee  privateer,  and  carried  into  the  district  of 
Bhode  Island,  where  the  cargo  was  libelled  as  enemy  property. 

fiobert  and  James  Thompson  and  William  Steele,  naturalized 
citizens  of  the  United  States,  claimed  a  considerable  part  of  this 

1  Judges  Washhioton  and  Todd. 
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cargo  as  their  own  property ;  and  also  claimed  130  packages,  another 
part  of  the  same  cargo,  as  being  owned  by  them  jointly  with  British 
subjects,  or  as  having  a  lien  upon  the  property  in  consequence  of 
advances  made  upon  the  consignment. 

These  goods  were  all  conrngned  by  James  Thompson,  a  naturalized 
citizen  of  Ae  United  States^  residing  in  Scotland,  to  Willicun  Sfcede, 
a  citizen  of  the  United  States,  carrying  on  the  business  of  the  con- 
cern in  New  York. 

All  the  goods  claimed,  except  the  130  packages,  were  incontestably 
the  property  of  the  claimants ;  and,  on  the  trial,  restoration  of  two 
thirds  was  decreed  to  Robert  Thompson  and  William  Steele,  resi- 
dents in  the  United  States ;  in  which  decree  the  captors  acquiesced. 
The  remaining  third,  which  belonged  to  James  Thompson,  who 
resided  in  Scotiand,  was  condemned ;  and  from  this  sentence  he  has 

appealed  to  this  court. 
[  *  336  ]  •  The  130  packages  were  also  condemned  as  enemy  pro- 
perty ;  and  from  this  sentence  the  claimants  have  appealed 
to  this  court ;  but,  having  received  more  full  information  than  they 
originally  possessed  respecting  the  ownership  of  these  goods,  they 
now  abandon  their  cjaim  as  to  this  property,  except  as  to  66  boxes, 
of  which  they  still  claim  to  hold  a  moiety ;  the  other  moiety  being 
acknowledged  to  be  the  property  of  Messrs.  Dalgleish  and  Frame, 
British  subjects. 

A  claim  to  all  the  above-mentioned  goods  was  also  interposed  by 
the  United  States,  for  a  violation  ^of  the  non-intercourse  laws ;  which 
claim  was  rejected  in  the  circuit  court,  and  an  appeal  taken  to  the 
supreme  court. 

James  Thompson,  as  appeared  from  the  evidence,  was  a  native  of 
Scotland,  and  came  to  the  United  States  in  the  year  1793,  where  he 
resided,  carrying  on  trade  and  commerce,  till  the  year  1801.  In 
1797,  he  was  naturalized.  In  the  year  1801,  he  went  to  France  on 
the  commercial  business  of  his  house,  and,  some  time  afterwards, 
passed  over  to  England,  where  he  was  employed  in  making  pur^ 
chases  for  and  shipments  to  his  house.  In  the  year  1803,  he  settled 
in  Glasgow,  where  he  continued  doing  that  part  of  the  business  of 
the  partnership  which  was  to  be  transacted  in  Great  Britain,  until 
the  declaration  of  war.  After  the  knowledge  of  that  event,  he  trans- 
acted no  commercial  business  whatever,  and  was  exclusively  era- 
ployed  in  arranging  his  affairs  in  such  manner  as  would  enable  him 
to  return  to  the  United  States.  This  being  accomplished,  he,  in 
August,  1813,  engaged  a  passage  on  board  the  cartel  ship  The  Robert 
Bums,  about  to  sail  from  Liverpool  to  New  York,  but  was  stopped 
by  the  orders  of  government.     He  then  passed  over  to  Ireland,  and 
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privately  embarked  for  the  United  States,  where  he  arrived  in 
November  last  Several  affidavits  were  taken  to  show  that  he  always 
considered  the  United  States  as  his  permanent  pierce  of  residence, 
and  that  he  uniformly  expressed  his  determination  to  return.  His 
letters  manifested  the  same  intention.  It  also  appeared  that  his 
business  was  complicated,  and  required  his  attention  after  he  ceased 
to  engage  in  new  adventures ;  but  it  did  not  appear  that  he 
had  performed  any  act  "which  could  be  consida*ed  as  *  com-  [  *  337  ] 
mencing  to  return,  until  August,  1813,  when  he  engaged  a 
passage  on  board  The  Robert  Burns. 

As  to  the  66  boxes  of  merchandise,  the  moiety  of  which  was  still 
claimed  by  Robert  and  James  Thompson  and  William  Steele,  they 
prayed,  on  bringing  up  the  cause  to  this  court,  to  be  allowed  to  make 
furfher  proof  of  their  property  in  the  said  goods;  and  offered,  as 
farther  proof,  the  affidavit  of  James  Thompson  that  they  were  the 
joint  property  of  the  house  of  Dalgleish  and  Frame  and  of  Messrs. 
Thompson  and  Steele,  under  a  contract  made  by  two  letters  which 
were  exhibited,  and  which  he  said  were  original  In  euldition  to  this, 
James  Thompson  swore  that  he  gave  his  bill  for  the  moiety  of  these 
goods,  which  bill  he  had  paid,  and  that  he  was  prevented  from  notify- 
ing this  contract  to  his  partners  in  his  letter  to  them,  by  the  hurry 
produced  by  the  shipment.  The  claimants  offered,  also,  the  affidavit 
of  William  Steele,  stating  that,  some  time  after  the  papers  of  the 
ship  Frances  were  opened,  he  received  the  invoice  and  letters  an- 
nexed to  his  affidavit  in  an  envelope,  with  some  other  papers.  That 
the  letters  were  in  the  handwriting  of  John  Frame  and  James 
Thompson.  That,  before  he  received  them,  he  was  convinced,  from 
the  marks,  that  the  goods  in  the  invoice  were,  in  some  respects,  the 
joint  property  of  his  house  and  of  Dalgleish  and  Frame ;  which  fact 
he  stated  to  the  agents  of  the  captors  as  well  as  the  judge  of  the  cir- 
cuit court,  at  the  trial  in  June,  1813 ;  and  that  James  Thompson  was 
in  the  habit  of  taking  goods  on  joint  account  from  houses  in  Scotland, 
and  sending  them  to  the  house  in  America,  without  specifying 
whether  they  were  on  joint  account  or  on  commission. 

The  letters  referred  to,  were,  one  from  Dalgleish  and  Frame,  dated 
Glasgow,  27th  June,  1812,  and  addressed  to  Mr.  James  Thompson, 
Glasgow,  in  which  they  say  the  goods  were  printed  in  consequence 
of  his  orders ;  and  express  a  hope  that  he  will  take  the  whole  con- 
tained in  the  invoice ;  or,  if  not,  that  he  will  allow  them  to  go  to  his 
house  on  joint  account  The  other  viras  a  letter  addressed  to  Messrs. 
Dalgleish  and  Frame,  signed  James  Thompson,  and  dated  Glas- 
gow, Ist  July,  1812,  in  which  he  acknowledges  the  receipt  of  their 
letter  of  the  27th  of  June,  1812,  and  says,  that  as  Uiere  are  a  great 
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[  *  338  ]  *  many  more  goods  in  the  invoice  than  he  had  ordered,  and 
as  he  did  not  wish  to  take  so  large  a  quantity,  he  would 
send'them  on  joint  account. 

The  invoice,  or  rather  bill  of  parcels,  is  dated  Glasgow,  27th  of 
June,  1812,  and  was  headed,  ^  Messrs.  R.  and  J.  Thompson  and  W. 
Steele  bought  of  Dalgleish  and  Frame." 

The  affidavit  of  John  Frame,  taken  in  Glasgow,  was  also  exhi- 
bited, in  which  he  swears  that  the  goods  are  the  joint  property  of 
Messrs.  R.  and  J.  Thompson  and  Wm.  Steele  and  of  Dalgleish  and 
Frame. 

Such  was  the  further  proof  offered. 

In  The  Frances  were  two  letters  from  James  Thompson  to  Wm. 
Steele.  The  first  was  dated  Glasgow,  July  13,  1812,  in  which  he 
says  "  I  annex  a  list  of  goods  consigned  by  The  Frances.  These 
consignments  are  the  safest  and  surest  trade  for  us,  and  it  was  from 
this  conviction  that  I  allowed  of  so  many  consignments."  In  the 
annexed  list  of  consignments,  referred  to  in  the  foregoing  letter,  were 
the  goods  shipped  by  Messrs.  Dalgleish  and  Frame.  In  this  letter, 
he  writes  on  the  business  of  the  house,  speaks  of  the  consignments 
generally,  recommends  that  the  goods  should  be  promptly  sold  at  the 
market  price,  and  accounts  of  sales  returned ;  but  makes  no  allusion 
to  any  interest  in  the  goods  of  Dalgleish  and  Frame. 

Jrving  and  Harper^  for  the  appellants. 

Dexter  and  Pinkneyj  for  the  appellees. 

'  [  *  347  ]  *  Marshall,  C.  J.,  after  stating  the  facts  of  the  case, 
delivered  the  opinion  of  the  court,  as  follows :  — 

The  rights  of  James  Thompson  depend  entirely  on  his  national 
commercial  character ;  which  is  decided  by  the  opinion  given  in  the 
case  of  The  Venus,  (8  C.  253.) 

The  sentence  of  condemnation  pronounced  in  the  circuit  court,  as 
to  James  Thompson's  claim,  is  affirmed. 

The  original  evidence  is  very  strong  to  prove  that  the  shipment 
made  by  Dalgleish  and  Frame  was  entirely  a  consignment  The 
whole  letter  of  the  13th  of  July  confirms  this  idea.  It  is  scarcely 
credible  that  the  property  of  Dalgleish  and  Frame  would  have  been 
placed  on  the  list  of  consignments  v^thout  a  note  upon  it,  had  it 
been  shipped  on  joint  account.  The  hurry  of  business  will  not 
excuse  or  account  for  this  ondssion.  The  proposition  of  Dalgleish 
and  Frame  is  stated  to  have  been  made  on  the  27th  of  June,  and  to 
have  been  accepted  on  the  1st  of  July*     The  letters  of  Thompson 
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to  Steele  are  written  on  the  13th  and  17th  of  July,  when  this  ship- 
ment is  treated  as  being  altogether  a  consignment.  The  hurry  could 
not  have  been  such  as  to  account  for  a  misstatement  of  the  fact. 
There  is,  too,  something  mysterious  in  the  manner  in  which  the 
papers,  offered  as  additional  proof,  reached  Mr.  Steele.  That  they 
should  not  have  been  accompanied  by  a  letter,  nor  bear  any  marks 
of  coming  from  abroad,  is  singular. 

,  *  Further  proof  is  not  admitted,  and  the  sentence  is  [  *  348  ] 
affirmed. 

Wednesday y  March  16.  —  Absent,  Mabshall,  C.  X 

Washington,  J.,  as  to  the  opinion  of  the  court  on  the  question  of 
lien,  referred  to  the  opinion  delivered  in  the  case  of  The  Frances, 
(Lrvin's  daim,  8  C.  418,)  which  he  said  was  precisely  within  the 
principle  of  the  present  case*  ^ 


The  Frances,  Boyer,  Master.     (Graham's  claim.) 

8  C.  348. 

Where  the  affidarits  produced  on  the  order  for  farther  proof  are  positive,  hut  their  credi- 
btlitj  impaired  hy  the  non-prodaction  of  letters  mentioned  in  the  affidavits,  a  second  order 
for  farther  proof  will  be  allowed  in  the  appellate  coart. 

This  case  like  the  preceding,  was  an  appeal  from  the  district  conrt 
of  Rhode  Island :  and  the  claim  of  John  Ghraham,  the  appellant,  was 
to  certain  other  goods  by  the  same  ship,  The  Frances,  captured  and 
carried  into  Rhode  Island,  as  stated  in  the  case  referred  to,  by  The 
Yankee,  privateer. 

Harper  J  for  claimant. 

Phkney  and  DexieTf  for  the  captors. 

The  material  facts  of  the  case  are  stated  in  the  following  opinion 
of  the  court:  — 

BIarshall,  C.  X  John  Graham,  a  merchant  of  New  York, 
daimed  sundry  parcels  of  goods  shipped  on  board  The  Frances,  aa 
his  sole  property. 


Digitized  by  VjOOQIC 


168         SUPREME   COURT  OF  THE  UNITED   STATES. 

The  FranoM.    8  C 

The  goods  were  shipped  by  William  Graham  and  brothers,  mer- 
chants, of  Glasgow,  on  accomit  and  risk  of  John  Ghraham, 
[  •  349  ]  merchant,  of  New  York.  There  are  *  two  bills  of  lading, 
each  filled  up  with  the  name  of  John  Ghraham.  There  are 
also  two  invoices,  each  headed  with  the  name  of  William  Ghraham 
and  brothers,  as  shippers,  and  stating  the  goods  to  be  shipped  on 
account  and  risk  of  John  Graham.  The  first  of  these  invoices  is 
marked  in  the  margin  thus,  W.  G.  ><  L  P.  and  the  other  thus,  [G.]« 
There  were  also  two  lists  of  goods.  The  first  headed,  "  List  of 
goods  shipped  by  The  Frances,  for  Messrs.  John  Ghraham  &  Co., 
New  York."  This  list  is  marked,  W.  G.  ML  P.  The  other  is 
headed,  "  List  of  goods  shipped  by  The  Frances,  for  Messrs.  Peter 
Graham  &  Co.,  Philadelphia."  These  goods  are  accompanied  by 
two  letters  dated  the  15th  and  16th  of  July,  signed  William  Ghraham 
and  brothers,  the  first  addressed  to  Messrs.  John  Graham  &  Co.,  and 
the  last  to  Messrs.  Peter  Graham  &  Co.  The  letter  to  John  Graham 
&  Co.  treats  of  their  trade  generally,  and  contains  only  the  following 
allusion  to  this  shipment :  "  You  have  herewith  the  ship  Fanny's 
accounts,  to  which  refer  —  also  invoice  of  sundry  goods,  per  Frances 
—  we  hope  they  may  go  to  a  good  market.  We  expect  you  will 
have  about  one  hundred  packages  of  English  goods.  There  will  be 
somewhat  more  to  Philadelphia." 

The  letter  to  Peter  Graham  &  Co.  is  also  a  general  letter  on  the 
subject  of  their  trade.  It  contains  the  following  passage  respecting 
the  shipments  by  The  Frances :  "  We  have  shipped,  by  Frances,  a 
few  goods  well  selected  —  we  could  not  get  almost  any  cluster  seeds." 
The  circuit  judge  directed  the  cause  to  stand  for  further  proof. 
It  appears  from  the  affidavit  of  John  Graham,  that  in  the  month 
of  January,  in  the  year  1809,  he  entered  into  a  limited  partnership 
with  his  brothers,  William  Graham  and  Peter  Ghraham,  who,  as  weU 
as  himself,  are  naturalized  citizens  of  the  United  States*  The  busi- 
ness was  to  be  conducted  at  New  York,  by  himself,  under  the  name 
of  John  Graham  &  Co.  —  at  Philadelphia,  by  Peter  Ghraham,  under 
the  name  of  Peter  Graham  &  Co.  —  and  at  Glasgow,  by  William 
Ghraham,  under  the  name  of  William  Graham  and  Brothers.  That, 
from  the  commencement  of  the  partnership,  he  has  been  in 
[  •  350  ]  the  constant  habit  of  carrying  on  extensive  •business,  with 
the  knowledge  of  his  partners,  on  his  private  account^  and 
also  in  connection  with  others.  That  the  investment  and  disposal 
of  the  funds  of  the  deponent,  together  with  the  management  of  the 
mercantile  concerns  of  the  fijrms  composed  as  aforesaid,  and  the 
oonmiission  business,  were  the  principal  if  not  the  sole  business  of 
William  Graham  and  Brothers  at  Glasgow.    That,  from  the  intimate 


Digitized  by  VjOOQ IC 


FEBRUARY  TERM,  1814  169 

The  Frances.    8  C 


knowledge  they  possessed  of  each  other's  affairs,  and  in  consequence 
of  their  connection  as  brothers,  the  distinction  between  his  firm  and 
his  private  character  was  not  always  preserved.  It  was  the  less 
attended  to,  because  the  affairs  of  the  company  and  his  individual 
concerns  were  frequently  the  subjects  of  the  same  letter,  and  it  became 
the  more  usual  to  address  him  by  the  style  of  the  firm,  because  there 
are  several  other  persons  of  the  same  name  in  New  York.  He  adds, 
that  in  making  shipments  on  the  sole  account  of  the  deponent,  Wil- 
liam Graham  has  been  in  the  habit  of  assorting  the  whole  into  in- 
voices of  small  quantities,  calculated  to  suit  the  generality  of  pur- 
chasers in  the  New  York  market,  and  also  that  the  goods  in  any  one 
of  the  said  invoices  might  be  sold  entire,  or  transshipped  to  Philadel- 
phia or  any  other  market,  with  the  original  invoice  accompanying  the 
same,  as  such  original  invoice  would  inspire  more  confidence  in  the 
buyers.  This  circumstance  occasioned  the  lists  of  property  shipped 
by  The  Frances,  and  one  of  them  to  be  addressed  to  Peter  Graham 
&  Co.  He  swears,  in  the  most  positive  and  precise  terms,  that  the 
property  is  entirely  his  own,  and  was  purchased  with  his  private 
funds  in  the  hands  of  William  Graham. 

William  Black  deposes,  that  he  has  been  long  and  intimately 
acquainted  with  John  Ghraham,  who  is  a  man  of  fortune  and  character, 
and  has  been  in  the  habit  of  transacting  much  of  his  own  business 
in  the  said  Graham's  counting-house.  That,  firom  his  knowledge  of 
the  affairs  of  the  said  Graham,  he  verily  believes  that  the  said  Gra- 
ham, both  before  and  since  the  war,  has  been  in  the  habit  of  doing 
business  on  his  private  account,  and  has  received  many  shipments  in 
which  neither  of  his  brothers  were  interested.  He  has  been  con- 
cerned with  the  deponent  as  part  owner  of  vessels  in  which  the 
deponent  believfes  that  neither  William  nor  Peter  Graham  held  any 
share. 

•  Isaac  Belt  and  David  Dunham,  merchants  of  New  York,  [  *  361  ] 
swear  to  facts  similar  to  those  stated  by  William  Black. 

Charles  Graham,  of  a  different  family  firom  the  claimant,  swears  that 
in  the  year  1811,  there  were,  according  to  the  dispensary,  six  persons 
of  the  name  of  John  Graham  in  New  York,  one  of  whom  was  the 
deponent's  father ;  and  that  mistakes  were  firequently  made  respect- 
ing each  other's  letters  which  came  through  the  post-office. 

William  Hill,  principal  clerk  of  William  Graham  and  brothers, 
deposes  to  the  different  concerns  and  to  the  nature  of  the  business 
transacted  by  William  Graham  and  brothers,  as  stated  in  the  affida- 
vit of  John  Graham.  That  they  had  under  their  care  ships  and  ves- 
sels in  which  John  Graham  alone  was  interested.  That  since  an 
early  period  in  the  year  1811,  the  concern  of  William  Graham  and 
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brothers  have  not  shipped  any  goods  whatever,  for  or  on  account  of 
the  said  copartnership,  to  either  of  their  said  establishments,  or  in  any 
other  manner  whatsoever.  That  vessels  continued  to  arrive,  particu- 
larly The  Trident,  The  Fanny,  and  The  Cuba,  to  the  charge  of  the  said 
William  Graham  and  brothers,  for  the  account  and  risk  of  John  Gra- 
ham, in  which  ships  and  cargoes  the  copartnership  or  the  said  Wil- 
liam Graham  had  no  share  or  interest  whatsoever.  The  deponent 
has  seen  sundry  letters  from  the  said  John  Graham  to  the  said  William 
Graham  and  brothers,  to  invest  the  moneys  arising  from  the  freight 
and  cargoes  of  those  ships,  in  goods,  in  behalf  of  him,  the  said  John 
Graham,  so  soon  as  the  British  orders  in  council  should  be  revoked  ; 
and,  until  then,  to  place  the  amount  to  his  private  credit  in  the  books 
of  William  Graham  and  brothers,  which  was  done  by  the  deponent 
as  derk.  That  this  money  was  invested  in  the  goods  shipped  by 
The  Frances,  and  other  vessels,  which  were  shipped  on  the  sole  account 
of  John  Graham,  and  were  so  entered  on  the  books,  by  the  instruc- 
tions of  William  Ghraham.  He  states  the  practice  of  dividing  ship- 
ments into  small  invoices,  as  is  stated  in  the  affidavit  of  John  Gra- 
ham. 

Peter  Graham  swears  that  he  has  not,  and  never  had,  any 
[  •  352  ]  interest  in  the  goods  shipped  by  The  Frances.     That  *  John 
Ghraham  has  been  in  the  habit  of  transacting  business  on 
his  own  account,  with  the  knowledge  of  his  partners,  and  has  fre- 
quently consigned  his  separate  goods  to  Peter  Graham  &  Co. 

William  N.  Steele,  derk  of  Peter  Graham,  deposes  to  the  same 
facts ;  and  founds  his  belief  that  Peter  Graham  had  no  interest  in  the 
goods  shipped  by  The  Frances,  on  his  knowledge  of  the  business  of 
the  house. 

William  Ghraham  states  in  detail,  with  great  explicitness,  the  cir- 
cumstances narrated  in  the  affidavits  of  John  Ghraham  and  of  William 
Hill,  his  principal  clerk,  and  avers  most  solemnly  that  the  goods 
shipped  by  The  Frances  were  the  sole  property  of  John  Graham. 

The  court  below  directed  restitution  of  two  thirds  of  the  cargo,  as 
being  the  property  of  John  and  Peter  Graham,  and  condemned  one 
third,  as  being  tiie  property  of  William  Graham.  From  this  sen- 
tence of  condemnation  John  Graham  has  appealed ;  and  from  so 
much  of  the  sentence  as  directe  a  restitution  of  one  third  as  the 
property  of  Peter  Graham,  the  captors  have  appealed. 

It  is  certainly  a  rUle  in  prize  courts,  dictated  by  good  sense,  and 
calculated  to  promote  the  purposes  of  justice,  that  letters  accompany- 
ing the  cargo,  written  in  good  faith,  in  the  prosecution  of  a  fair  and 
honest  business,  should  have  great  influence  in  ascertaining  the  real 
proprietors  of  it.     The  letters  on  board  The  Frances  are  of  this  de- 
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scciption.  They  are  such  as  wotdd  be  written  if  the  goods  were 
really  the  property  of  the  company;  but  such  as  could  scarcely  have 
been  written  if  the  goods  were  the  sole  property  of  John  Ghraham* 
Had  they  been  his  sole  property,  it  must  have  happened  that  some 
expression  would  have  been  found  in  the  letters  indicating  the  fact 
Men  who  write  carelessly  and  without  design,  may  not  be  very  ex- 
plicit; but  it  rarely  happens  that  they  entirely  conceal  the  truth. 
There  will  be  some  allusion  to  it. 

If  the  goods  were  the  sole  property  of  John  Graham,  why  address 
a  letter  to  Peter  Graham  &  Co.  ?  The  aflSdavits  account  rationally 
enough  for  making  up  separate  invoices  ;  but  addressing  a 
letter  to  Peter  Graham  *&  Co.  at  Philadelphia,  by  a  vessel  [  *  353  ] 
destined  for  New  York,  has  very  much  the  appearance  of  a 
shipment  destined  for  the  company  at  that  place,  and  not  for  John 
Grraham,  of  New  York.  The  expressions  of  that  letter  favor  the 
same  idea.  "  We  have  shipped  you,  by  Frances,  a  few  goods  well 
selected."  These  cannot  well  be  the  goods  of  John  Graham.  The 
language  is  surely  not  such  as  would  be  used  in  that  state  of  things. 
"  We  could  not  get  almost  any  cluster  seeds."  These  expressions 
have  a  necessary  reference  to  some  letter  of  orders  from  Peter  Gra- 
ham, mentioning  cluster  seeds  among  the  articles  directed  to  be 
shipped. 

The  affidavits  produced  on  the  order  for  further  proof,  are  too  posi- 
tive to  be  disregarded  without  considerable  reluctance  and  hesitation. 
There  are,  however,  certain  rules  of  evidence,  the  authority  of  which 
is  admitted  in  all  courts.  One  of  these  is,  that  if  a  written  paper  be 
referred  to,  which  paper  is  in  the  power  of  the  party,  it  ought  to  be 
produced.  The  affidavits  of  William  Grraham  and  of  William  Hill 
state  expressly  that  letters  had  been  received  from  John  Graham, 
directing  the  disposition  of  cargoes  shipped  from  America  on  his 
own  account,  and  ordering  the  proceeds  to  be  invested  in  British 
manufactures,  also  on  his  own  account,  so  soon  as  the  British  orders 
in  council  should  be  repealed.  Why  are  not  these  letters  produced  ? 
It  is  impossible  not  to  perceive  their  necessity.  Mr.  John  Graham 
ihust  have  copied  these  letters  into  his  letter-book.  Why  has  he 
not  furnished  some  evidence  of  this  fact.  His  letters  must  have 
been  answered  by  William  Graham  more  explicitly  than  in  that 
which  was  found  on  board  The  Frances.  Why  is  no  one  of  those 
letters  produced  ?  It  is  impossible  to  account  for  the  fact  that  no  one 
of  these  letters  is  an  exhibit  in  the  cause.  The  court  feels  itself 
bound,  judging  on  this  evidence  according  to  the  rules  of  law,  to 
consider  the  goods  as  the  property  of  the  company.  But  it  is  urged, 
on  the  part  of  the  claimant,  that  if  permitted  to  give  further  proof,  he 
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will  produce  the  correspondence  and  such  other  proof  as  will  be  eo- 
tirely  satisfactory  to  the  court.  Several  circumstances  exist  in  this 
cause  to  induce  the  court  to  allow  still  further  time  for  the  produc- 
tion of  such  further  evidence  as  may  place  the  transaction  beyond 
any  doubt.     The  cause  is  ordered  to  stand  for  further  proof. 


[  •  354  ]  The  Frances,  Boyer,  Master.    Dunham  and  Randolph's 

claim. 

8  C.  354. 

A  case  of  further  proof.  Goods,  shipped  bj  a  British  to  an  American  hoase,  (partly  in  con- 
formity with  orders,  and  partly  without  orders,)  who  had  an  option  to  accept  or  reject  the 
whole  invoice  in  a  limited  time,  remain  the  property  of  the  shippers  until  the  election  be 
made  to  accept  them. 

This  is  another  case  of  goods  by  The  Prances,  captured  by  The 
Yankee,  and  condemned  by  the  circuit  court  of  Rhode  Island,  brought 
up  to  this  court,  on  appeal. 

Messrs.  Dunham  and  Randolph,  merchants,  of  New  York,  claimed 
3  bales  and  19  boxes  of  goods  shipped  by  Alexander  Thompson,  of 
Glasgow,  a  British  subject,  and  consigned  to  Dunham  and  Ran- 
dolph. The  bill  of  lading  is  in  their  names,  and  the  invoice  purports 
to  be  on  their  account  and  risk.  A  letter  from  Thompson  to  Dun- 
ham and  Randolph,  dated  Glasgow,  11th  July,  1812,  after  describing 
the  goods,  and  the  labor  he  had  employed  in  the  business,  and  stating 
that  the  goods  were  sent  partly  in  The  Fanny  and  partly  in  The 
Frances,  says :  "  I  have  exceeded  in  some  articles,  and  have  sent  you 
others  not  ordered."  "  I  leave  it  with  yourselves  to  take  the  whole 
of  the  two  shipments,  or  none  at  all,  just  a^  you  please.  K  you  do 
.  not  wish  them,  I  will  thank  you  to  hand  the  invoices  and  letters  over 
to  Messrs.  Falconer  &  Co.  I  think  twenty-four  hours  will  allow 
you  ample  opportunity  for  you  to  make  up  your  minds  on  this  point; 
and  if  you  do  not  hand  them  over  within  that  time,  I  will  of  course 
consider  that  you  take  the  whole." 

On  the  15th  of  July,  Alexander  Thompson  again  wrote  to  Dun- 
ham and  Randolph  a  letter,  in  which  he  mentions  the  information 
that  a  bill  declaring  war  had  passed  the  House  of  Representatives. 
He  then  adds :  "  Considering  the  circumstances  of  the  times,  I  thought 
it  best  to  inform  Messrs.  Falconer,  Jackson,  &  Co.  fully  of  the  condi* 
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tioas  on  which  I  have  shipped  you  the  goods  by  The  Fanny  and 
Prances." 

In  a  letter  to  Messrs.  Falconer,  Jackson,  &  Ck).  of  the  same  date, 
he  explains,  in  faU,  the  proposition  he  had  made  to  Dunham  and 
Sandolph,  and  directs  how  those  gentlemen  are  to  act  for  him,  shoold 
Dunham  and  Randolph  reject  the  consignment 

•  This  property  was  condemned  in  the  courts  below,  and  [  *  355  ] 
from  the  sentence  of  condemnation  the  claimants  appealed 

to  this  court. 

Pinknep,  for  the  appellants. 

Hunter  and  Dexter^  for  the  appellees. 

*  Marshall,  C.  J.,  after  stating  the  facts  of  the  case,  [  *  357  ] 
delivered  the  opinion  of  the  court,  as  follows :  — 

It  has  been  argued  for  the  appellants,  that,  by  the  invoice  and  bill 
of  lading,  and  the  true  construction  of  the  letter  of  Alexander  Thomp- 
son, the  property  was  vested  in  Dunham  and  Randolph,  liable  to  be 
divested  by  their  rejecting  the  consignment  within  twenty-four  hours 
after  receiving  the  letters.  That  the  condition  annexed  to  the  trans- 
fer is  subsequent,  not  precedent 

The  court  cannot  concur  in  this  reasoning.  It  has  been  very  truly 
urged  for  the  captors,  that,  to  vest  this  property  in  Dunham  and  Ran- 
dolph, a  contract  is  necessary ;  and  that  to  form  a  contract  the  consent 
of  two  parties  is  indispensable.  In  this  case,  no  such  contract  ap- 
pears. Had  Thompson,  in  execution  of  the  orders  of  Dunham  and 
Randolph,  consigned  to  them,  unconditionally,  such  goods  as  they 
had  directed,  the  contract  would  have  been  complete,  and  the  goods 
would,  on  being  shipped,  have  become  the  property  of  Dunham  and 
Randolph.  But  Thompson  has  not  done  this.  With  the  goods 
which  were  ordered  he  h»»  consigned  other  goods,  expressly  stipulat- 
ing that  Dunham  and  Randolph  shall  not  take  the  goods  they  had 
ordered,  unless  they  consent  to  take  the  whole  quantity  put  on  board 
both  vessels.  This,  then,  is  a  new  proposition,  on  which 
Dunham  and  *  Randolph  are  at  liberty  to  exercise  their  dis-  [  *  358  ] 
cretion.  They  may  accept  or  reject  it;  and  until  they  do 
accept  it,  the  property  must  remain  in  Thompsop.  The  sentence  of 
condemnation,  therefore,  in  this  case,  was  warranted  by  the  evidence 
before  tiie  circuit  court 

But  the  claimants  pray  an  order  for  further  proof;  and  say  that, 
before  the  capture  of  The  Frances,  The  Fanny  had  arrived,  and  Dun- 
ham and  Bandolph  had  consented  to  take  both  cargoes.. 

15* 
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This  application  is  opposed  on  the  principle  that,  were  the  feet 
even  true,  as  alleged  by  the  claimants,  belligerent  property  cannot 
change  its  character  in  transitu. 

Reserving  any  opinion  on  the  law  of  the  case,  until  the  fects  al- 
leged shall  be  substantiated,  if  it  shall  be  in  the  power  of  the  claim- 
ants to  substantiate  them,  the  cause  is  ordered  to  stand  for  further 
proof. 


The  Frances,  Boyer,  Master.     Kennedy's  daiuL 

8  C.  358. 
Question  of  fact  as  to  property. 

This  was  likewise  a  case  of  goods  by  The  Frances,  condemned  in 
the  circuit  court  of  Rhode  Island.  They  were  claimed  by  Duncan 
Kennedy,  an  American  citizen,  who  appealed  to  this  court. 

The  case  was  submitted  to  the  court  without  argument. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows :  -^ 
Duncan  Kennedy,  surviving  partner  of  the  house  of  George  Stay- 
ley  &  CJo.,  merchants  of  New  York,  claims  eight  boxes  of  merchan- 
dise, part  of  the  cargo  of  the  shio  Frances,  as  his  property. 
[  •  359  ]      •  The  invoice  is  headed 

**  Gi«A800W»  8th  July,  1812. 

^  Messrs.  George  Statlbt  &  Co. 

**  Receive  from  James  Smith." 

A  letter  from  James  Smith  to  George  Stayley  &  Ck>.,  in  speaking 
of  the  goods,  terms  ^em  ^  our  goods,"  and  does  not,  in  any  manner, 
indicate  that  they  are  the  goods  of  Stayley  &  Co.  He  concludes  his 
letter  with  saying,  "As  it  is  to  be  hoped  the  trade  will  now  open,  I 
shall  expect  your  instructions  saying  what  goods  are  best  suited  for 
the  market." 

The  bill  of  lading  is  filled  up  with  the  name  of  George  Stayley  & 
t?o.,  "  on  account  and  risk  as  per  invoice." 

There  are  several  letters  from  Gteorge  Stayley,  in  Glasgow,  to  his 
father ;  but  none  of  them  indicate  an  opinion  that  the  property  of  the 
goods  was  in  George  Stayley  &  Co. 

The  sentence,  condemning  these  goods,  must  be  affirmed. 
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8  C.  359. 

An  intention  of  the  consignors  of  goods  to  vest  the  right  of  property  in  the  consignee,  is 
not  sufficient  to  effect  snch  a  change  of  property,  until  the  goods  are  received  by  the  con- 
si^ee,  or  some  evidence  is  given  of  his  agreement  to  take  them  on  his  own  account : 
until  that  time,  the  goods  are  at  the  risk  of  the  shippers ;  and  if  they  are  enemies,  the 
goods,  if  captured,  are  good  prixo ;  and  this,  though  the  consignee  were  the  agent  of  a  third 
person  who  had  directed  him  to  order  the  goods,  nnloss  it  appears  that  he  actually  did 
order  them. 

This,  like  the  former  cases  of  The  Frances,  was  an  appeal  from 
the  United  States  circuit  court  for  the  Rhode  Island  district. 

William  French,  the  appellant,  a  citizen  of  the  United  States, 
claimed  fourteen  boxes  of  merchandise  shipped  on  board  The  Frances, 
by  James  Auchincloss,  of  Paisley,  in  Scotland,  to  A.  &  J.  Auchin* 
closs,  of  New  York,  on  their  account  and  risk,  with  orders  to 
remit  the  proceeds  to  the  shipper  for  payment  The  *  claim-  [  *  360  ] 
ant  alleged  that  the  goods  had  been  previously  ordered  by 
him  through  A.  &  J.  Auchincloss,  to  be  imported  on  his  account  and 
risk. 

Further  proof  was  ordered  by  the  court  below,  to  consist  of  the 
original  order  for  the  merchandise,  and  all  the  letters  and  correspond- 
ence relating  to  it,  and  of  all  the  proofs  of  property  in  the  claimant. 

Under  this  order,  the  claimant  produced  a  letter,  dated  Baltimore, 
20th  February,  1812,  signed  by  himself,  and  addressed  to  A.  &  J. 
Auchincloss,  requesting  them  to  order  from  their  friends,  in  Scotland, 
goods  not  exceeding  in  value  1,000/1  sterling,  to  be  shipped  so  soon  as 
the  orders  in  council  should  be  revoked. 

On  the  20th  of  September,  1812,  A.  &  J.  Auchincloss  wrote  a  let- 
ter to  the  claimant,  advising  him  of  the  capture  of  The  Frances  with 
the  goods,  said  to  be  shipped  on  his  account,  to  their  address,  and 
desiring  him  to  take  the  necessary  steps  to  have  his  property  cleared. 

To  these  letters  were  added  affidavits  of  the  claimant,  tending  to 
prove  the  property  in  him,  together  with  an  affidavit  of  Darius  Hod- 
son,  that  he  forwarded  the  above  last-mentioned  letter  to  the  claim- 
ant, at  Providence,  by  his  request ;  and  that,  when  he  took  it  from 
the  file,  it  was  a  whole  sheet  directed  to  the  claimant  from  New  York, 
by  J.  Auchincloss,  jnn. ;  but  that,  in  order  to  save  postage,  he,  the 
deponent,  tore  off  the  outside  leaf,  not  thinking,  at  the  time,  of  its 
being  of  any  importance. 

Upon  this  proof,  the  daim  was  rejected  in  the  court  below,  and  the 
property  condemned  to'  the  captors. 
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Jones^  for  the  appellants. 

Dexter^  for  the  captors. 

Washington,  J.,  delivered  the  following  opinion  ot  tJie  court : 
[  *  361  ]       •  This  is  the  claim  of  William  French  to  a  part  of  the 

cargo  of  The  Frances,  shipped  by  James  Auchincloss,  of 
Paisley,  in  Great  Britain,  to  A.  and  J.  Auchincloss,  of  New  York, 
op  their  account  and  risk*  By  the  correspondence  between  the  con- 
signor and  consignees,  which  was  exhibited  to  the  court  below,  under 
an  order  for  further  proofi  it  is  somewhat  doubtful  whether  these  goods 
were  to  be  sold  as  the  property  of  the  consignor,  or  of  the  consignees. 
In  the  letter  from  the  former  to  A.  Auchincloss,  dated  the  17th  of 
July,  1812,  he  says :  "  You  will  lose  no  time  to  transmit  immediately, 
on  the  receipt  of  the  invoice  by  The  Fanny,  as  well  as  by  The  Fran- 
ces, to  the  full  amount  of  the  invoices ;  as  thereby,  and  no  other  way, 
is  your  credit  and  John's  to  be  restored  here.  Also  remit,  as  I  have 
often  told  you,  to  clear  off  your  old  debt ;  and,  for  God's  sake,  let  us 
have  no  more  failing  in  the  family.  You  will  observe  that  the  goods 
per  Fanny  and  Frances  are  principally  bought  upon  a  credit  of  3,  4, 
and  6  months  —  this  the  consequence  of  failing." 

In  another  letter  of  the  same  date,  from  the  same  to  the  same,  he 
says :  "  By  this  ship,  The  Frances,  I  have  shipped  you  14  boxes  of 
different  kinds  of  goods,  which  I  beg  you  will  lose  no  time  to  dis- 
pose, as  by  early  remittances  you  will  undpubtedly  strengthen  your 
credit"  In  another  part  of  this  letter  he  says  :  "  I  beg  you  will  lose 
no  time  to  remit  largely,  say  3  or  4,000/.  Remember  the  old  cash 
account  with  the  Paisley  Banking  Company."  These  letters,  so  far 
as  they  throw  light  upon  this  transaction,  intimate  very  strongly  that 
A.  and  J.  Auchincloss  were  to  dispose  of  these  goods  upon  their  own 
account,  and  as  the  purchasers  of  them.  But  to  produce  a  change 
of  property  from  the  shipper  to  the  consignee,  it  was  essentially  ne- 
cessary that  the  goods  should  have  been  sent  in  consequence  of  some 
contract  between  the.  parties,  by  which  the  one  agreed  to  sell,  and 
the  other  to  buy.  Had  the  language  of  these  letters  been  more  ex- 
plicit than  it  is  to  prove  that  the  intention  of  the  consignor  was  to 
vest  the  right  of  property  in  the  consignee,  it  would  not  have  been 
sufficient  to  effect  such  a  change,  until  the  goods  were  received,  or 
some  evidence  given  of  the  agreement  of  the  consignee  to  take  them 

on  his  own  account  No  order  from  A.  and  J.  Auchincloss 
[  •  362  ]  to  the  *  consignor  of  this  cargo,  authorizing  the  shipment  of 

it,  was  produced  or  offered  to  be  produced  in  the  court  be- 
low ;  and  this  court,  therefore,  is  warranted  in  believing  that  none 
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8Xith  was  ever  given.  Indeed,  no  interest  whatever  in  these  goods  is 
asserted  to  have  existed  in  A.  and  J.  Auchincloss,  but  the  same  is 
claimed  by  William  French,  a  citizen  of  the  United  States,  who, 
tinder  the  order  for  further  proof,  produced,  in  support  of  his  claim,  a 
letter  from  himself  to  A.  and  J.  Auchincloss,  dated  the  20th  February, 
1812,  in  which  he  requests  them  to  order  from  his  friends  in  Scotland, 
a  quantity  of  goods  enumerated  in  the  letter  not  to  exceed  1,000/. 
sterling,  to  be  shipped  as  soon  as  the  orders  in  council  should  be  re- 
voked, and  Guiding  that  he  should  consider  the  goods  at  his  risk  from 
the  time  they  should  be  shipped ;  also,  an  invoice  of  these  goods  sent 
by  A.  and  J.  Auchincloss  to  William  French,  together  with  a  letter 
from  them,  dated  the  20th  of  September,  1812,  advising  him  of  the 
capture  of  The  Frances,  with  the  goods  shipped  on  his  account,  and 
recommending  it  to  him  to  take  the  necessary  steps  to  vindicate  his 
right  to  the  property.  This  letter  made  its  appearance  in  the  court 
below,  with  the  outer  leaf,  on  which  the  postmark  would  have  been 
placed,  had  there  been  any^  torn  of£  To  do  away  the  suspicion 
which  this  circumstance  might  well  excite,  the  affidavit  of  Darius 
Hodson  was  produced,  in  which  he  states  that  he  forwarded  this  letter 
to  the  claimant,  at  Providence,  having  first  torn  off  the  outer  leaf  with 
a  view  to  lessen  the  rate  of  postage. 

The  affidavit  of  the  claimant  is  added,  which  is  fully  to  the  pur- 
pose of  supporting  his  interest  in  these  goods,  so  far  as  his  order  to 
A.  and  J.  Auchindoss  can  vest  such  an  interest  in  him.  But  passing 
over  those  observations  which  might  fairly  be  made  upon  the  muti- 
lated state  of  the  letter  from  A.  and  J.  Auchincloss  to  the  claimant, 
and  the  suspicious  manner  in  which  that  circumstance  is  attempted 
to  be  explained,  it  may  be  observed  that  the  claim  of  William  French 
is  in  no  respect  stronger  than  if  it  had  been  made  A.  and  J.  Auchin- 
closs. Admit  that  he  wrote  to  A.  and  J.  Auchincloss  the  letter  of 
the  20th  of  February,  1812,  cmd  received  from  them  that  of  the  20th 
of  September,  the  inquiry  still  remains  to  be  answered,  where 
is  the  order  for  this  •shipment  from  A.  and  J.  Auchincloss  [  *  363  ] 
as  the  agent  of  the  claimant  ? 

The  Ixuth  is,  that  in  whatever  light  this  question  is  viewed,  these 
goods  were  at  the  risk  of  the  shippers  until  they  should  be  received 
by  the  consignee;  and,  consequently,  were  by  the  capture  made 
good  prize,  as  property  belonging  to  the  enemy. 
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Tub  Frances,  Botbr,  Master,  Gillespie's  dainu 

8  C.  368. 

The  evidence  in  this  case  showed  that  the  daimant,  a  natnralized 
American  citizen,  was  domiciled  in  Great  Britain  when  war  was  de- 
dared,  and  continued  to  reside  there  until  July  2, 1813.  The  circuit 
court  of  the  United  States,  for  the  district  of  Rhode  Island,  having 
condemned  the  property,  the  daimant  appealed. 

Jones  and  Harper^  for  the  claimant 

Pmlmepi  for  the  captors. 

[  *  371  ]  *  Marshall,  C.  J.,  delivered  the  opini<m  of  the  courti  as 
follows :  — 

Colin  Gillespie,  a  naturalized  American  dtizen  residing  in  Glas- 
gow, claimed  sundry  goods,  shipped  on  his  own  account,  as  his 
property.  This  claim  depends  entirely  on  his  national  character^ 
and  is  dedded  in  ttie  case  of  The  Venus,  8  C.  253. 

The  sentence  of  the  circuit  court,  condemning  the  property  of  the 
daimant,  is  affirmed 


VowLEs  and  others  v.  Craig  and  others. 

8  C.  371. 

If  a  person,  who  has  obtained  a  sarrey  upon  a  military  land  warrant  onder  the  common- 
wealth of  Virginia  for  2,000  acres,  sell  and  transfer,  for  a  yalnable  consideration,  his  ri^t 
to  the  surrey,  and  assign  the  plat  and  certificate  to  the  purchaser,  ?^o  thereupon  obtains 
a  patent  for  the  land  in  his  own  name ;  and  if,  upon  a  resunrey,  it  appear  that  the  grant 
conyeys  2,700  acres,  the  vendor  cannot  in  equity  support  a  claim  for  the  surplus,  against 
the  vendee. 

This  case,  as  stated  by  Todd,  J.,  in  deliyering  the  opinion  of  the 
court,  was  as  follows :  — 

This  suit  was  instituted  on  the  chancery  side  of  the  circuit  court 
of  the  United  States  for  the  Kentucky  district,  by  the  com- 
[  *  372  ]  plainants,  now  appellants  as  the  heirs  'and  legal  represent- 
atives of  Mary  Vowles,  formerly  Mary  Frazer. 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,  1814  179 

Vowles  V.  Chraig.    8  O. 

4  The  bill  alleges  that  in  the  year  1774,  a  aurvey  was  made  for  Mary 
Prazer,  as  heir  at  law,  and  only  daughter  of  Greorge  Frazer,  deceased, 
by  virtue  of  the  governor's  warrant,  and  agreeable  to  the  royal  procla- 
mation of  1763,  for  2,000  acres  of  land  in  Fincastle  county,  on  Elk- 
horn  Creek,  the  waters  of  Ohio  River.  That  according  to  usual  and 
customary  allowance,  made  in  this  as  other  military  surveys  at  that 
time,  a  considerable  quantity  of  land  over  and  above  2j000  acres,  is 
contained  within  the  actual  boundaries.  That  in  the  year  1778, 
whilst  the  said  Mary  was  a  minor,  Michael  Robinson,  as  guardian 
of  the  said  Mary,  and  who  had  intermarried  with  her  mother,  made 
a  contract  with  the  defendants,  Lewis,  Joseph,  and  Benjamin  Craig's, 
for  the  sale  of  the  said  2,000  acres  of  land  surveyed  as  aforesaid  for 
the  said  Mary  at  the  price  of  30;.  per  acre,  amounting  to  3,0002^, 
which  was  paid  in  the  depreciated  paper  currency  of  Virginia,  and 
was  of  little  or  no  value*  That  the  said  Mary  was  induced  to  affix 
her  signature  to  an  assignment  of  the  said  plat  and  certificate  of  sur- 
vey, which  was  post-dated  so  as  to  bear  the  appearance  of  its  being 
executed  when  she  was  of  full  age ;  in  consequence  of  which  Lewis 
Craig  obtained  a  patent  for  the  said  land  in  his  own  name,  and  has 
since  conveyed  a  part  thereof  to  the  said  Joseph  and  Benjamin,  under 
whom  the  other  defendants  derive  their  titles.  The  prayer  of  the 
bill  is  to  vacate  the  contract  and  to  decree  a  reconveyance  of  the 
land,  and  for  general  relief. 

The  answers  of  the  defendants,  Lewis  and  Joseph  Craig's,  admit 
the  making  of  the  survey,  and  that  it  contains  a  considerable  quantity 
of  land  within  the  boundaries  more  than  2,000  acres. 

They  admit .  the  contract  with  Michael  Robinson  for  the  purchase 
of  the  said  survey ;  but  positively  deny  that  it  was  made  in  the  year 
1778,  and  aver  that  it  was  made  in  1779.  They  deny  that  the  con- 
tract was  for  2,000  acres  of  land  at  305.  per  acre,  but  was  for  the 
whole  survey  at  the  price  of  3ftOOL  They  also  positively 
deny  that  the  assignment  on  the  plat  and  certificate  of  •sur-  [  *  373  J 
vey  was  post-dated,  or  that  any  fraud,  or  misrepresentation 
was  practised  or  used  relative  to  the  transaction. 

The  answers  of  the  other  defendants  are  deemed  immaterial  to 
the  investigation  of  the  questions  arising  in  this  case. 

The  cause  was  heard  in  the  circuit  court  upon  the  bill,  answers, 
depositions,  and  other  proofs.  The  court  decreed  the  bill  to  be  dis- 
missed with  costs ;  from  which  decree  an  appeal  was  taken  to  this 
court. 

Toj^loTy  for  the  appellants.  ^ 

Bkdsoe^  for  the  appellees. 
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[  *  379  ]      •  Todd,  J.,  after  stating  the  case,  delivered  the  opinion  of  ♦ 

the  court,  as  follows :  — 
In  the  written  fiurguments  submitted  by  the  parties,  it  is  admitted 
by  the  counsel  for  the  appellants  that  the  evidence  exhibited,  does 
not  support  the  allegation  in  the  bill,  that  the  assignment  was  made 
during  the  minority  of  Mary  Frazer.  This  admission  renders  it  un- 
necessary for  the  court  to  go  into  a  minute  examination  of  the  evi- 
dence ;  it  will  be  sufficient  to  observe  that  the  testimony  is  clear  and 
satisfactory  on  this  point ;  and,  therefore,  there  is  no  pretence  for  set- 
ting aside  the  contract  and  decreeing  a  reconveyance  of  the  land. 

But  it  is  contended  that  the  complainants  are  entitled  to  re- 
[•380]  lief  •in  some  shape  for  the  surplus  land  contained  within 

the  survey ;  either  by  a  decree  for  the  reconveyance  of  the 
surplus  land;  by  a  pecuniary  compensation  for  it  according  to  its 
present  value ;  or  by  a  pecuniary  compensation  accoixling  to  the  price 
at  which  the  laud  was  sold,  on  which  interest  should  be  allowed. 

This  argument  assumes  for  its  basis,  that  there  existed  a  mistake 
as  to  the  thing  sold.  K  there  was  a  mistake,  how  did  it  originate, 
and  who  is  injured  thereby  ?  Was  there  a  mistake  ?  It  may  be  in- 
quired, to  what  quantity  of  land  was  Mary  Frazer  entitled  by  virtue 
of  the  governor's  warrant  issued  in  pursuance  of  the  royal  proclama- 
tion ?  To  two  thousand  acres.  How  much  did  she  seU  and  receive 
payment  for  ?  Two  thousand  acres.  It  would  appear  from  this  that 
she  had  sold  and  received  payment  for  as  much  land  as  she  was  En- 
titled to.  How  comes  it,  that  this  surplus  was  included  in  the  sur- 
vey? From  the  fraud,  design,  ignorance,  or  negligence  of  the 
surveyor.  Who  is  defrauded  or  injured  thereby?  The  common- 
wealth of  Virginia,  and  not  Mary  Frazer.  For  what  is  it  asked  that 
compensation  shall  be  made  ?  For  land  which,  by  the  fraud,  design, 
ignorance,  or  negligence  of  the  surveyor,  Mary  Frazer  might  by  pos- 
sibility have  been  entitled  to.  Was  the  sale  of  this  survey  of  a 
specific  quantity,  at  a  certain  price  per  acre?  or  was  it  a  sale  of  a 
specific  tract  ?  The  bill  alleges  it  was  of  the  first  description ;  the 
answers  deny  it,  and  say  it  was  of  the  latter.  There  is  no  proof  to 
support  the  allegation  in  the  bill,  unless  from  the  survey,  a  power  of 
attorney,  and  the  receipt  for  the  purchase-money,  it  should  be  infer- 
red that,  as  they  relate  to  2,000  acres  of  land,  only  that  quantity  was 
intended  to  be  included  in  the  sale.  But  this  proof  is  conceived  to 
furnish  a  very  opposite  conclusion,  the  description  and  designation 
of  the  tract  of  land  sold,  not  as  part  of  a  tract,  but  an  entire  tract. 
The  answers,  being  supported  by  the  assignment,  that  it  was  a  sale 
of  the  whole  survey,  and  being  also  responsive  to  an  allegation  as 
well  as  to  an  interrogatory  in  the  bill,  must  be  taken  ba  true  and  con- 
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elusive.  When  an  assignment  is  made  of  a  plat  and  certificate  of 
survey,  the  purchaser  takes  it  subject  to  the  risk  of  its  containing  a 
less  quantity  than  is  expressed  on  its  face,  and  should  it  • 
contain  more  he  is  entitled  to  it.  In  the  case  of  Young  *v.  [  •381  ] 
Craig,  decided  by  the  court  of  appeals  of  Kentucky,  (a 
copy  of  which  has  been  furnished  and  relied  on  by  each  party,)  the 
court  say,  "  there  was,  particularly  in  the  sales  made  at  an  early 
period  of  this  country,  great  liberality  of  admeasurement  frequently 
allowed  by  the  seller,  and  expected  by  the  purchaser.  Where  this 
was  the  case,  to  authorize  a  conclusion,  from  the  surplus  contained 
in  the  boundaries  of  a  tract,  that  there  was  a  mistake  of  quantity, 
the  surplus  ought  to  be  greater  than  was  usual  in  conveyances  made 
about  the  same  period."  Now  it  appears  from  a  statement  in  the  bill, 
as  weU  as  from  the  general  history  of  the  cotgjtry,  that  it  was  usual 
and  customary  to  make  considerable  allowance  in  military  surveys ; 
and  it  is  not  shown  that  the  surplus  in  this  is  greater  than  in  other 
surveys  made  about  the  same  time.  Again,  in  the  same  case,  the 
court  proceed,  "it  would  be  obviously  improper  and  unjust  to  lay 
down  any  general  rule  as  to  the  rate  of  surplus  that  would  justify  an 
inference  of  mistake  which  woi^d  deserve  correction ;  each  case  must 
depend  upon  its  own  particular  circumstances ;  whether  such  an  in- 
ference would  be  authorized  in  the  present  case,  were  the  sale  in 
question  per  acre  and  not  in  gross,  need  not  be  determined,  since  we 
are  of  opinion  it  is  of  the  latter  description."  K  this  reasoning  be 
coirect  as  to  conveyances,  it  will  apply  with  redoubled  force  to 
assignments,  of  plats  and  certificates  of  survey,  where  the  purchaser 
takes  it  subject  to  the  risk  of  its  containing  less  than  it  specifies. 

Mary  Frazer,  or  the  complainants,  can  be  considered  in  no  other 
view,  tiian  mere  volunteers  mala  fide^  and  of  course  not  entitled  to 
the  aid  of  a  court  of  equity. 

It  seems,  as  a  necessary  consequence,  if  the  complainants  are  not 
entitled  to  the  surplus  land,  they  are  not  to  compensation  in  either 
of  the  other  modes  contended  for.  Where  there  is  no  right,  there 
can  be  no  claim  to  compensation  sustained. 

Decree  affirmed^  taith  costs. 


VOL.   III.  16 
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[  •382^  •  The  Sally,  Porter,  Master. 

8  C.  889. 

Property  engaged  in  an  illicit  intercoorse  with  the  enemy,  to  be  condemned  to  the  captors, 
not  to  the  United  States.  A  nmnicipal  forfeiture  nnder  the  laws  of  the  United  States,  is 
absorbed  in  the  more  general  operation  of  the  law  of  war. 

The  Prize  Act  of  36th  Jane,  1812,  (2  Stats,  at  Large,  759,)  operates  as  a  grant  from  ^e 
United  Sutes  to  the  captors,  of  all  property  rightfully  captured  by  commissioned  pri- 
vateers, as  prize  of  war. 

This  was  an  appeal  from  the  decree  of  the  circuit  court  for  the 
district  of  Massachusetts. 

The  facts  of  the  case  were  as  follows :  — 

The  brig  Sally,  Porter,  master,  was  captured  July  7, 1812,  by  the 
privateer  Jefferson,  and  with  her  cargo,  consisting  of^  among  other 
things,  4,000  bushels  of  scdt,  condemned  as  prize.  The  evidence 
showed  that  the  salt  was  taken  on  board  at  St.  Andrew's,  in  the 
British  Province  of  New  Brunswick,  where,  also,  the  brig  discharged 
her  outward  cargo,  after  war  was  declared.  A  claim  was  interposed 
by  the  United  States,  for  s,  forfeiture  under  the  Non-Intercourse  A.ct. 

[  •  383  ]      •  Story,  J.,  delivered  the  opinion  of  the  court 

This  case  cannot  be  distinguished  from  that  of  The  Kapid, 
8  C.  155.    It  was  there  decided  that  property  engaged  in  an  illicit 

intercourse  with  the  enemy  is  liable  to  confiscation  as  prize 
£*384  }  *of  war,  and  the  only  remaining  question  now  before  us, 

is,  to  whom  it  shall  be  condemned — to  the  captors,  or  to 
the  United  States. 

By  the  general  law  of  prize,  property  engaged  in  an  illegal  intercourse 
with  the  enemy,  is  deemed  enemy  property.  It  is  of  no  consequence 
whether  it  belong  to  an  ally  or  to  a  citizen ;  the  illegal  traffic  stamps 
it  with  the  hostile  character,  and  attaches  to  it  cdl  the  penal  conse- 
quences of  enemy  ownership.  In  conformity  with  this  rule,  it  has 
been  solemnly  adjudged,  by  the  same  course  of  decisions  which  has 
established  the  illegality  of  the  intercourse,  that  the  property  enga^d 
therein  must  be  condemned  as  prize  to  the  captors,  and  not  to  the 
crown.  This  principle  has  been  fully  recognized  by  Sir  William 
Scott,  in  The  Nelly,  1  Rob.  219  *.  and,  indeed,  seems  never  to  have 
admitted  a  serious  doubt. 

But  a  claim  is  interposed  by  the  United  States,  claiming  a  priority 
of  right  to  the  property  in  question,  upon  the  ground  of  an  antece* 
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d^it  fcfffeitoie  to  the  United  States,  by  a  violation  of  the  Non- 
Int^rootirse  Act,  (ISOO,  March  1,  s.  5,)  the  goods  having  been  put 
on  board  at  a  British  port,  with  an  intent  to  import  the  same  into 
the  United  States. 

We  are  all  of  opinion  that  this  claim  ought  not  to  prevail  The 
mnnicipal  forfeiture  under  the  Non-Intercourse  Act,^  was  absorbed  in 
the  mcure  general  operation  of  the  law  of  war.  The  property  of  an 
enemy  seems  hardly  to  be  within  the  purview  of  mere  municipal 
regulations ;  but  is  confiscable  under  the  ju$  gentium. 

But  even  if  the  doctrine  were  otherwise,  which  we  do  not  admit, 
we  are  all  satisfied  that  the  Prize  Act  of  26th  June,  1812,  c  107, 
operates  as  a  grant  firom  the  United  States  of  all  property  rightfully 
captured  by  commissioned  privateers,  as  prize  of  war.  The  language 
of  the  4th,  6th,  and  14th  sections  is  decisive. 

The  decree  of  the  circuit  court,  condemning  the  vessel  and  cargo 
to  the  captors,  is  affirmed 

8  C.  155. 


•  The  Euphrates.  [  •  385  J 

8  C.  885. 
Further  proof,  by  the  chunumt,  incoiuuteiit  with  that  abreadj  in  the  case,  lefiised. 

This  wus  an  appeal  firom  the  sentence  of  the  circuit  court  for  the 
district  of  Rhode  Island. 

The  merchandise,  in  this  case,  was  libelled  in  the  district  court  of 
Rhode  Island,  as  belonging  to  subjects  of  Great  Britain.  The  cap- 
ture was  stated  in  the  libel  to  have  been  made  on  or  about  the  23d 
day  of  August,  1812.    No  libel  was  filed  against  the  vessel 

In  June  term,  1813,  a  claim  was  interposed  on  behalf  of  the  Uni- 
ted States,  on  the  ground  that  these  goods  were  imported  in  violation 
of  the  non*intercourse  laws,  (2  Stats,  at  Large,  528,  550.) 

In  May,  1813,  Matthias  Bruen  interposed  a  claim  to  certain  mer- 
diandise  on  board  of  The  Euphrates,  alleging  that  he  is  the  sole  legal 
owner  thereo£ 

The  papers  connected  with  this  shipment  were  as  follows:  — 

L  An  invoice,  dated  Mansfield,  30th  June,  1812,  purporting  the 
— . # . — — 

1  S  State,  at  Large,  528. 
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goods  therein  described  to  be  shipped  at  Liverpool,  under  insurance, 
consigned  to  Mr.  Henry  Watkinson,  New  York,  or,  in'  case  of  his  ab- 
sence, to  Mr.  John  French  Ellis,  of  that  place,  for  sale,  on  account  of 
the  manufacturers,  Siddons  and  Johnston,  who  were  British  subjects. 

2.  A  bill  of  lading,  by  which  it  appeared  that  the  goods  were 
shipped  at  Liverpool,  on  the  7th  July,  1812,  on  board  of  The  Euphra- 
tes, to  be  delivered  to  Henry  Watkinson,  he  paying  freight,  &c 

8.  A  letter  from  Siddons  ^nd  Johnston,  dated  Mansfield,  30th  June, 
1812,  in  which  they  say,  "  We  have  this  day  consigned  to  you,  for 
sale  on  our  account,  sixteen  trunks,"  &c.,  (which  are  the  goods 
claimed.)  "  We  hope  we  shall  hear  shortly  of  sales  being  made  by 
you,  to  advantage ;  we  hope  they  will  at  least  net  us  whs^ 
[  *  386  ]  they  are  invoiced  at,  covering  all  expenses."  *  "  We  shall 
leave  this  shipment  to  your  discretion,  to  make  the  best 
and  most  advantageous  returns  you  can." 

There  being  no  proof  whatever,  on  the  part  of  the  claimant,  and 
he  not  appearing  to  have  any  interest  whatever,  by  any  of  the  papers 
on  board,  the  goods  were  condemned  both  in  the  disMct  and  circuit 
courts,  and  the  claimants  adjudged  to  pay  costs  to  the  libellants. 

From  this  decree,  there  was  an  appeal,  on  the  part  of  Mr.  Bruen, 
to  this  court 

Harper^  for  the  captors. 

Stockton  and  Daggett^  for  the  claimant 

[  •  387  ]      •  Livingston,  J.,  delivered  the  opinion  of  the  court :  — 

The  court  does  not  understand  the  counsel  for  the  appel- 
lant, as  contending  that  there  was  any  error  in  the  sentence  of  the 
circuit  court,  or  that  any  other  than  sentence  of  condemnation  could 
have  been  pronounced  there.  It  was,  indeed,  a  very  clear  case,  on 
the  proceedings  before  that  court  But  it  is  supposed  that  Mr.  Bruen 
is  entitled  to  an  order  for  further  proof;  and  that  the  facts  which  he 
will  be  able  to  make  out,  if  an  opportunity  be  afforded  him,  will 
entitle  him  to  a  restitution  of  the  property. 

Without  rejecting  the  application  on  account  of  its  being  made  at 
so  late  a  period,  the  court  has  looked  into  the  proof  which  it  is  pro- 
posed to  bring  forward,  and,  on  comparing  it  with  the  proof  already 
in  the  cause,  we  are  of  opinion  that  it  is  totally  incompetent  to  make 
out  a  title  in  the  appellant  There  is  not  the  least  reason  to  believe 
that  these  goods  were  shipped  in  consequence  of  any  previous  orders 
given  to  Mr.  Watkinson  by  merchants  in  tljjis  country,  and  trans- 
mitted by  him  to  Messrs.  Siddons  and  Johnston.     On  the  contrary, 
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whatever  orders  may  have  been  sent  to  those  gentlemen  by  Mr. 
Watkinson,  it  is  most  manifest  that  they  did  not,  in  this  case,  act 
upon  them ;  for  the  invoice  and  letter  accompanying  the  shipment 
announce,  in  terms  not  to  be  misunderstood,  that  these  goods  were 
sent  to  the  United  States  for  the  exclusive  account  and  at  the  sole 
risk  of  the  British  manufacturers. 

It  has  not  escaped  the  notice  of  the  court,  that  not  one  of  the 
gentlemen  who  are  alleged  to  have  given  orders  for  these  goods  on 
Messrs.  Siddons  and  Johnston,  through  Mr.  Watkinson,  and  who  aU 
reside  in  the  United  States,  appears  as  a  claimant  for  any  part  of 
them.  Instead  of  this,  we  find  them,  or  several  of  them,  assigning 
their  interest  in  this  adventure,  whatever  it  may  be,  to  the  claimant ; 
but  for  what  value  does  not  appear ;  and  every  instrument  takes 
care  to  express  that  the  property  is  to  be  recovered  at  the  risk  and 
expense  of  Mr.  Bruen.  Thus  is  a  total  stranger  to  the  ship- 
ment, and  a  mere  volunteer,  who  may  not  have  paid  *  a  [  *  388  ] 
single  cent  for  his  title,  made  a  party  claimant ;  a  mode  of 
proceeding  novel  at  least,  and  well  calculated  to  awaken  suspicions 
not  at  all  favorable  to  his  pretensions.  Whether  a  title  to  goods 
obtained  in  this  way,  would,  under  any  circumstances,  be  sustained 
by  a  court  of  prize,  we  wiU  not  say ;  but  it  is,  in  our  opinion,  suflS- 
cient  reason,  of  itself,  to  refuse  the  party  any  opportunity  to  make 
further  proof.  Mr.  Bruen  not  only  does  not  pretend  that  he  owned 
any  part  of  these  goods  at  or  previous  to  the  time  of  capture,  but 
merely  that  he  was  the  legal  owner  at  the  time  of  filing  his  claim ; 
and  upon  the  affidavits  now  laid  before  the  court,  as  the  ground  of 
an  order  for  further  proof,  it  appears  that  this  legal  title  was  acquired 
in  the  way  ahready  mention^;  that  is,  by  a  number  of  persons 
assigning  to  him  a  chose  in  action^  which  they  must  have  considered 
of  no  value,  or,  at  any  rate,  not  worth  pursuing.  Such  conduct  can 
entitle  the  party  to  no  favor  or  indulgence  whatever.  Upon  the 
whole,  the  court  is  as  weU  satisfied  with  the  decree  of  the  circuit 
court,  as  it  is  with  the  total  insufficiency  of  the  evidence  in  reserve 
to  produce  any  alteration  in  it 

The  application,  therefore,  for  further  proof  is  rejected,  and  the 
Bentence  of  the  circuit  court  affirmed,  with  costs. 


16^ 
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The  Mary,  Stafford,  Master. 

8  C.  388. 
Further  proof  ordered. 

This  was  an  appeal  from  the  sentence  of  the  United  States 
circuit  court  for  the  district  of  Rhode  Island. 
The  following  is  a  statement  of  the  facts  connected  with  the  case :  — 
General  Garret  Visscher,  alias  Fisher,  a  native  of  the  State  of 
New  York,  entered  into  the  British  army  before  the  Revolution,  and 
having  obtained  the  rank  of  lieutenant-general,  died  in  England, 
rich,  intestate,  and  without  issue,  leaving  a  large  number  of  relatives, 
citizens  of  the  State  of  New  York,  residing  at  or  near  Al- 
[  •  389  ]  bany.  Mr.  *  Nanning  J.  Visscher,  one  of  the  number,  went 
to  England,  and  met  with  no  obstruction  in  obtaining  let- 
ters of  administration,  and  possessing  himself  of  the  estate  to  the 
amount  of  150,000^.  sterling.  In  August,  1813,  he  set  himself  in 
motion  to  return  to  the  United  States,  and  did  return,  leaving  Mr. 
Harman  Visger,  his  agent,  in  England,  to  transmit  the  property  to 
the  United  States,  for  the  use  of  those  concerned.  Harman  Visger, 
finding  that  he  could  not  remit  to  this  country  in  the  course  of 
exchange,  without  great  loss,  invested  a  large  sum  in  goods  of  the 
growth  and  manufacture  of  Great  Britain,  and  to  transmit  a  part  of 
them  to  the  United  States,  hired,  on  freight,  the  brig  Mary,  an 
American  registered  vessel,  belonging  to  J.  B.  Kennedy,  of  South 
Carolina.  The  brig,  being  at  the  port  of  London,  was  sent  to 
Bristol,  in  July,  1812,  to  take  on  board  this  cargo.  She  arrived  off 
that  place,  according  to  her  log-book,  on  the  23d  of  the  same  month. 
On  the  30th,  an  embargo  was  laid  in  England,  on  account  of  the 
war ;  and,  on  the  1st  of  August,  the  custom-house  mark  of  stop  was 
put  on  The  Mary.  Having  been  detained  some  time  by  the  em- 
bargo, she  sailed  from  Bristol,  with  the  cargo  on  board,  on  or  about 
the  15th  day  of  August,  1812,  bound  to  New  York.  Soon  after  she 
put  to  sea  she  sprung  a  leak,  and,  on  the  21st  day  of  August,  1812, 
put  into  Waterford,  in  Ireland,  to  repair.  Requiring  a  complete 
repair,  her  cargo  was  relanded  and  stored  in  the  King's  storehouses, 
and  she  was  repaired  by  the  freighter,  at  an  expense  of  l,700t  ster- 
ling; to  secure  which  he  took  from  the  captain  a  bottomry  bond. 
On  the  7th  of  April,  1813,  The  Mary  sailed  from  Waterford;  having 
deaied  out  for  Newport,  in  Rhode  Island,  in  order  to  avoid  the 
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blockade  which  was  supposed  to  exist  as  to  New  York.  Before 
sailing,  a  British  license  of  the  description  usually  denominated  a 
Sidmouth  license,  was  obtained  for  her  from  the  king's  privy  council, 
by  Mullet,  Evans,  &  Co.,  subjects  of  the  king  of  Great  Britain.  The 
license  ran  in  their  name,  and  purpcnrted  to  be  a  renewal  of  a  similar 
hcoise  granted  on  the  8th  of  July,  1813.  She  had  no  license  from 
the  American  government  On  ttie  23d  of  April,  1813,  she  was  cap- 
tured on  the  high  seas,  by  the  American  privateer  Paul  Jones,  and 
sent  into  Newport,  with  a  single  prue-master  on  board,  the  captain 
being  left  in  command  of  the  vessel,  and  in  possession  of  the  ship's 
papers.  On  her  arrival  at  Newport,  she  was  libelled  by 
*the  captors,  as  bdng  and  bearing  enemy  property,  and  [  *  390  ] 
also  by  the  United  States  for  a  breach  of  the  non-intercourse 
acts.  The  claimants  made  apjdication  to  the  secretary  of  the  treasury, 
and  he,  under  the  act  of  January  2^  1813,*  **  directing  the  secretary  of 
^  treasury  to  remit  fines,  forfeitures,  and  penalties,  in  certain  cases," 
remitted  the  forfeitures  and  penalties  accruing  to  the  United  States. 

The  brig's  papers  were  regular,  proving  her  to  be  an  American 
registered  vesseL 

The  invoices  and  bill  of  lading  stated  her  cargo  to  be  shipped  by 
Harman  Visger,  on  account  of  the  heirs  of  Oeneral  Fisher,  citizens 
of  the  United  States,  and  consigned  to  Peter  Bemsen  &  Co.,  New 
York,  to  account  with  Nanning  J«  Visseher,  administrator,  or  with 
Barent  Bleecker,  Esq.,  of  Albany,  agent  for  the  heirs.  The  invoices 
were  all  dated  13th  August,  1812.  The  bill  of  lading  had  no  date ; 
but  by  its  reference  to  the  invoioes,  the  shippers  have  given  it  the 
semblance  of  the  same  date. 

War  was  declared  by  the  United  States  against  Great  Britain,  on 
the  18th  of  June^  1812^  and  the  fact  was  known  in  London  on  the 
26th  of  July,  following ;  the  news  was  stated  on  that  day  in  the 
pablic  Gkusette,  in  London,  to  have  been  received  in  Liverpool  on 
the  18th  of  the  same  month. 

The  claimant  was  in  England  when  The  Mary  sailed,  and  for 
some  time  after,  and  made  no  attempt  to  countermand  the  voyage. 
Insurance  was  obtained  in  England,  freight  paid,  as  weU  as  license 
and  brokerage  money,  and  the  exportation  duties,  before  The  Mary 
sailed. 

The  brig  and  cargo  were  acquitted  in  tiie  district  court,  but  con- 
demned in  the  cromt  court ;  and  from  the  decree  of  the  latter  the 
claimants  appealed. 


S  Stats,  at  Large,  789. 
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Stockton^  and  Pinkneyj  for  the  claimants, 

J.  Woodwardy  for  the  captors. 

[  •  397  ]      •  The  court  made  the  following  order:  — 
[  *  398  ]      *  It  is  ordered  that  the  claimant  have  leave  to  make  far- 
ther proof^  by  affidavits,  as  to  the  following  points :  — 

1.  As  to  his  own  citizenship. 

2.  As  to  the  names  of  the  heirs  of  (General  Fisher  who  are  inter- 
ested in  the  property,  the  places  of  their  residence,  and  their  national 
character. 

3.  As  to  the  time  when  Mr.  Nanning  J.  Visscher  went  to  England ; 
the  objects  which  he  had  in  view  in  going  tiiither;  how  long  he 
resided  there ;  when  the  cargo  claimed  by  him  wets  purchased ;  and 
when  he  returned  to  the  United  States.     And, 

4.  As  to  the  instructions  which  The  Paul  Jones  had  on  board  at 
the  time  of  the  capture  of  The  Mary;  and  particularly,  whether  the 
instructions  of  the  President  of  the  28th  August,  1812,  had  been  de- 
livered to  the  captain,  or  had  come  to  the  knowledge  of  the  captain 
at  the  time  of  tiie  capture;  or  whether  The  Paul  Jones  had  been  in. 
port  after  the  28th  of  August,  1812,  and  before  the  capture. 

It  is  further  ordered,  that  the  captors  be  also  at  liberty  to  make 
further  proof  8is  to  these  several  matters. 


The  United  States  v.  1960  Bags  of  Coffee. 

8  C.898. 

The  forfeiture  of  goods,  for  yiolation  of  the  Non-IntercoiirM  Act  of  March  1, 1809,  (9  Stats, 
at  Large,  528,)  takes  place  upon  the  commission  of  the  offence,  and  ayoids  snbseqoent 
sale  to  an  innocent  purchaser,  although  there  may  have  heen  a  regular  permit  for  landing 
the  goods,  and  although  the  duties  may  lunre  been  paid. 

This  was  an  appeal  from  the  sentence  of  the  circuit  court  for  the 
district  of  Maryland,  which  restored  a  quantity  of  coffee  which  had 
been  seized  and  libelled  for  violating  the  Non-Intercourse  Act  of 
March  1, 1809,  (2  Stats,  at  Large,  528.) 

The  claimants  in  the  court  below  alleged,  by  way  of  plea, 

[  *  399  ]  that  the  coffee  was  regularly  entered  and  the  duties  *  secured 

according  to  law,  after  which,  they  became  the  purchasers 
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for  valuable  consideration.     They  also  denied  that  it  was  imported 
contrary  to  law. 

The  United  States  demurred  to  that  part  of  the  plea  which  states 
the  purchase,  &c.,  and  took  issue  upon  that  part  of  the  plea  which 
denies  the  illegal  importation.  By  the  sentence  of  the  district  court 
the  demurrer  was  overruled,  and  the  coffee  restored ;  which  sentence 
was  affirmed  in  the  circuit  court,  and  the  United  States  appealed  to 
this  court 

Pinkneyj  for  the  United  States. 

Boyd  and  Harper^  contra. 

•Johnson,  J.,  delivered  the  opinion  of  the  court,  as  [  *404  ] 
foflows :  — 

This  case  has  been  argued  very  elaborately,  and  has  been  a  long 
time  under  consideration.  But  from  the  decision  which  the  court  has 
at  length  come  to,  its  merits  are  brought  within  a  very  limited 
compass. 

We  are  of  opinion  that  the  question  rests  altogether  on  the 
wording  of  the  act  of  congress :  by  which  it  is  *  expressly  [  *  405  ] 
declared  that  the  forfeiture  shall  take  place  upon  the  com- 
mission of  the  offence.  H  the  phraseology  were  such  as,  in  the  opin- 
ion of  the  majority  of  the  court,  to  admit  of  doubt,  it  would  then  be 
proper  to  resort  to  analogy,  and  the  doctrine  of  forfeiture  at  common 
law,  to  assist  the  mind  in  coming  to  a  conclusion.  But  from  the 
view  in  which  the  subject  appears  to  a  majority  of  the  court,  all 
assistance  derivable  from  that  quarter  becomes  unnecessary. 

It  is  true  that  cases  of  hardship  and  even  absurdity  may  be  sup- 
posed to  grow  out  of  this  decision;  but  on  the  other  hand,  if  by  a  sale 
it  is  put  in  the  power  of  an  offender  to  purge  a  forfeiture,  a  state  of 
things  not  less  absurd  will  certainly  result  from  it. 

When  hardships  shall  arise,  provision  is  made  by  law  for  affording 
relief,  under  authority  much  more  competent  to  decide  on  such  cases, 
than  this  court  ever  can  be. 

In  the  eternal  struggle  that  exists  between  the  avarice,  enterprise, 
and  combinations  of  individuals  on  the  one  hand,  and  the  power 
charged  with  the  administration  of  the  laws  on  the  other,  severe  laws 
are  rendered  necessary  to  enable  the  executive  to  carry  into  effect  the 
measures  of  policy  adopted  by  the  legislature.  To  them  belongs  the 
right  to  decide  on  what  event  a  divesture  of  right  shall  take  place, 
whether  on  the  commission  of  the  offence,  the  seizure,  or  the  con- 
demnation.   In  this  instance,  we  are  of  opinion  that  the  commission 
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of  the  offence  marks   the    point  of  time  on  which  the  statntary 
transfer  of  right  takes  place. 

The  decree  of  the  circnit  court  of  Maryland  <Hi  the  demurrer,  is 
therefore  reversed,  and  the  cause  remanded,  that  the  issue  in  fact  may 
be  tried* 

Story,  J.  The  decree  which  has  just  been  pronounced  by  a  major- 
ity of  the  court  is  decisive  of  the  case  of  The  Mars,  which  is  now 
pending  in  this  court,  and  my  decision  therein  must  be  reversed. 
The  opinion  which  I  there  held,  and  the  reasons  which  support  it,  are 
disclosed  on  the  record ;  and  though  the  discussion  in  this  court  has 
not  increased  my  confidence  in  that  opinion,  nevertheless, 
[  •  406  ]  as  I  am  not  yet  satisfied  of  its  incorrectness,  and  two  *  of 
my  brethren  concur  in  it,  I  shall  make  no  apology  for  intro- 
ducing it  in  this  place. 

It  is  as  follows :  — 

The  present  information  proceeds  for  a  forfeiture  of  the  brig  Mars, 
upon  the  allegation  that  the  brig  departed  fix>m  the  United  States  bound 
to  a  permitted  port  without  giving  bond  pursuant  to  the  act  of  the  Ist 
of  March,  1809,  c.  34,  §  16.^  There  are  other  counts  in  ihe  informal 
tion  which  I  need  not  now  consider,  because  it  is  admitted  there  was 
a  forfeiture  under  the  first  count,  and  the  answer  of  the  present  claim- 
ant sets  up,  as  a  justification  of  his  title,  that  he  is  a  bond  fide  pur- 
chaser for  a  valuable  consideration  and  without  notice  of  the  offence; 
and  it  is  admitted  that  this  justification  is  true  in  point  of  fact ;  and 
that  there  have  been  no  laches  either  as  to  the  United  States,  or  as 
to  the  purcheiser. 

The  question  presented  to  the  court  is,  whether  property,  which 
has  become  forfeited  to  the  United  States,  and  afterwards,  and  before 
seizure,  while  remaining  in  the  possession  of  the  vendor,  is  sold  to  a 
bond  fide  purchaser  for  a  valuable  consideration  without  notice, 
is  protected  against  the  claim  of  the  United  States. 

This  question  is  peculiariy  delicate  and  interesting  in  whatever 
way  it  is  considered.  On  the  one  hand,  it  strikes  at  the  root  of  almost 
all  the  forfeitures  in  rem  which  the  legislature  has  provided  to  guard 
the  revenue  laws  from  abuse ;  and  if  the  decision  be  against  tiie 
United  States,  it  may  open  a  wide  field  for  fraud  and  colorable  trans- 
fers, to  the  encoiuragement  of  offenders.  On  the  other  hand,  if 
the  secret  taint  of  forfeiture  be  indissolubly  attached  to  the  property, 
so  that  at  any  time  and  under  any  circumstances  within  the  limita- 
tions of  law,  the  United  States  may  enforce  their  rights  against 

*  2  Stats,  at  Large,  582. 
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innocent  parcbasers,  it  is  easy  to  finresee  that  great  embanrassments 
will  arise  to  tbe  commercial  interests  of  tbe  coontry ;  and  no  man, 
whatever  may  be  his  caution  or  diligence,  can  guard  himself  froni 
injmy,  and  perhaps  rain.  Considerations  of  this  nature  have  pressed 
heavily  upon  my  mind,  and  I  have  therefore  been  solicitous  to  avoid 
a  discussion  involving  so  much  public  as  well  as  private 
importance.  I  could  have  wished  to  have  *  reserved  this  [  *  407  ] 
question  for  the  consideration  of  all  the  judges  in  the  highest 
tribunal,  that,  in  forming  my  opinion,  I  might  have  had  the  light 
reflected  from  their  minds,  and  the  benefit  of  their  acknowledged 
learning.  The  parties  have,  however,  seen  fit  to  pursue  another 
course,  and  I  shall  meet  the  question  as  my  duty  requires,  without 
asking  for  shelter  under  any  authority ;  though  not  without  extreme 
diffidence. 

Before  I  proceed  to  the  principal  question,  it  will  be  necessary  to 
dear  the  way  by  adverting  to  some  considerations  which  have  grown 
oat  of  the  argument  on  each  side.  It  should  be  remembered  that 
thb  is  not  a  case,  where  the  vendor  was  out  of  possession,  and  of 
coarse  where  the  law  might  infer  a  want  of  due  diligence  in  the  pur- 
diaser.  To  such  a  case  the  maxim  caveat  emptor  would  certainly 
apply.  Nor  is  the  present  a  case  where  the  sale  was  made  at  the  first 
moment  when  the  property  came  within  the  jurisdiction  or  grasp  of 
the  United  States  —  for  I  should  have  little  doubt  that  such  a  hurried 
sale  could  hardly  be  the  foundation  of  a  soUd  title.  It  is  not  a  case 
of  voluntary  gift  or  coUusive  transfer  which  would  probably  share  the 
iSeLte  of  aU  bounties  in  fraud  or  exclusion  of  public  rights.  Jones  v. 
Ashurst,  Skin.  357. 

It  is  admitted  that  the  sale  is  bond  Jidej  for  a  valuable  considera^ 
tion,  and  without  any  express  or  implied  notice.  Further,  the  statute, 
on  which  the  information  is  founded,  has  declared  that  the  property 
diaU  be  Wholly  forfeited,  if  the  offence  be  committed ;  but  it  has  not 
declared  at  what  time  it  shall  take  effect,  to  what  time  it  shaU  relate, 
nor  whether  it  shall  be  incapable  of  being  purged  by  subsequent 
events.  The  forfeitures  under  the  statute  are  to  be  distributed  in  the 
same  manner  as  forfeitures  under  the  Collection  Act  of  2d  March, 
1799,  §  91,^  by  which  informers  and  officers  of  the  customs,  as  well 
as  the  government,  may  acquire  vested  interests;  smd  it  follows, 
therefore,  that  these  interests,  as  to  informers  and  officers  of  the  cus- 
toms, cannot  vest  until  their  rights  are  ascertained  by  seizure  or 
condemnation. 

It  haB  been  urged  on  the  part  of  the  United  States,  that  the  for* 

1 1  StatB.  at  Large,  697. 
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feiture  is,  by  the  statute,  made  absolute  on  the  commission  of  the 

offence;  and  as  it  was  competent  for  the  legislature  to  enact 
[  *  408  ]  such  a  law,  the  title  cannot  be  *  divested  by  any  subsequent 

event  That  the  cases  of  forfeiture  at  the  common  law  are 
not  applicable  because  they  depend  upon  the  qualification,  annexed 
to  them  by  the  common  law,  which  makes  them  conditional  only, 
and  not  absolute  forfeitures,  whereas  the  present  statute  has  annexed 
no  qualification.  And  in  support  of  this  distinction,  the  opinion  of 
the  chief  justice  in  the  case  of  the  United  States  v.  Gtrundy,  et  oL, 
3  Cranch,  337,  has  been  quoted,  where  he  says  (p.  350) :  ^'  It  has  been 
proved  that  in  all  forfeitures  accruing  at  common  law,  nothing  vests 
in  the  government  until  some  legal  step  shall  be  taken  for  the  asser- 
tion of  its  right;  after  which,  for  many  purposes,  the  doctrine  of 
relation  carries  back  the  title  to  the  commission  of  the  ofience,  but 
the  distinction,  taken  by  the  counsel  for  the  United  States,  between 
forfeitures  at  common  law  and  those  accruing  under  a  statute,  is  cer- 
tainly a  sound  one.  Where  a  forfeiture  is  given  by  a  statute,  the 
rules  of  the  common  law  may  be  dispensed  with,  and  the  thing  for- 
feited may  either  vest  immediately  or  on  the  performance  of  some 
particular  act,  as  shall  be  the  will  of  the  legislature.  This  must 
depend  upon  the  construction  of  the  statute." 

I  entirely  subscribe  to  the  doctrine  here  stated  by  the  chief  justice. 
There  can  be  no  doubt  that  the  legislature  may  provide  that  its  for- 
feitures shall  take  eflFect  differently  firom  the  course  prescribed  by  the 
common  law ;  but  the  question  will  always  be :  Have  the  legislature 
so  done  ?  If  they  have  not,  shall  the  rules  of  the  common  law  govern 
in  the  absence  of  any  positive  declaration  ?  It  should  be  remembered 
also,  that  the  chief  justice  is  here  speaking  in  a  case  where  the  main 
question  before  him  rested,  in  a  considerable  degree,  upon  the  point 
whether  the  legislature  had  not  given  an  election  of  remedy,  and  sus- 
pended the  vesting  of  any  interest  until  the  determinatidh  of  that 
election.  But  I  apprehend  that  the  words  of  the  chief  justice  by  no 
means  imply  that  when  a  forfeiture  in  rem  is  attached  to  a  statute 
offence,  the, rules  of  the  common  law  are  of  course  excluded.  They 
do  not  in  my  judgment  import  more  than  the  opinion  which  I  have 
already  expressed.  Now,  in  the  case  at  bar,  I  cannot  perceive  in  the 
language  of  the  legislature  any  systematic  exclusion  of  the  common 

law  as  to  forfeitures.  They  have  declared  no  more  than 
[  *  409  ]  that  the  *  commission  of  an  act  shall  induce  a  forfeitane, 

and  so  has  the  eommon  law ;  but  the  question  as  to  the  na- 
ture and  ext«t  Cff  the  operation  of  this  forfeiture  is  nowhere,  that  I 
can  perceive,  touched.  This  view  of  the  subject  leads  me  to  deny 
another  position  assumed  by  the  counsel  for  the  United   States, 
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namely,  that  the  doctrine  or  relation  has  nothing  to«do  with  the  pre- 
sent controversy.  In  the  progress  of  this  examination,  I  think,  if  not 
already  shown,  it  will  sufficiently  appear  that  the  doctrine  of  relation 
has  a  very  powerful  influence  in  every  essential  view  of  the  subject 

I  will  now  consider  the  main  question,  which  perhaps  may  be 
divided  into  two  branches. 

1.  What  is  the  interest  or  right  which  attaches  to  the  gover^iment 
in  forfeitures  of  property  before  any  act  done  to  vindicate  its  claims  ? 

2.  What  is  the  operation  of  such  act  done  to  vindicate  its  claims, 
as  to  the  offenders,  and  as  to  strangers  ? 

1.  As  to  the  first  point.  In  all  cases  at  common  law,  where  lands 
are  forfeited  for  the  personal  offence  of  the  party,  I  take  the  rule  to 
be  universally  true,  that  until  the  offence  is  ascertcdned,  by  convic- 
tion and  attainder,  no  title  vests  in  the  sovereign. 

Before  that  time  the  party  is  entitled  to  the  possession  and  profits 
of  his  lands,  and  the  government  have  no  vested  right  in  them,  either 
to,  enter  or  dispose  of  the  estate ;  2  Inst.  48 ;  Staund.  P.  Q.  192. 
Nay,  even  after  attainder  until  office  found,  the  sovereign  is  consid- 
ered as  having  but  a  possession  in  law,  and  an  office  is  necessary  to 
complete  a  title;  Staund.  P.  C.  198.  The  offender,  therefore,  has 
until  conviction  full  power  and  authority  to  alien  his  lands,  and  to 
convey  to  the  purchaser  a  complete  and  legal,  though  defeasible 
seizin ;  and  unless  such  conviction  follow  the  offence,  the  edienation 
is  good  against  all  the  world*  For,  as  Bracton  says,  (Lib.  2,  c 
13,  p.  30,)  "  ea  vero^  qtue  post  feloniam  facta  simt^  semper  valent  et 
tenent  nisi  fuerit  corideinnatio  svbsecuta^  et  si  fuerit  subsecuta^  rum 
valenL^ 

If  this  be  true,  and  there  seems  no  reason  to  doubt  it,  *it  [  *  410  ] 
follows  that  the  estate  of  the  offender  is  rightful,  that  he  has 
both  jus  ad  rem^  and  jus  in  re,  and  consequently  that  the  crown  hath 
but  a  mere  possibility,  which  in  nowise  restrains  the  exercise  of  own- 
ership over  the  property.     See  4  BL  Com.  382. 

The  same  doctrine  is  also,  in  general,  true  as  to  like  forfeitures  of 
goods  and  chattels ;  Bract.  Ldb.  2,  c  13 ;  Co.  Lit  391,  a ;  Staund.  P. 
C.  193 ;  lb.  52 ;  2  Inst  48 ;  2  Hawk.  P.  C.  c.  49.  Nor  do  the  cases 
of  deodand  and  suicide  form  any  exceptions,  for  the  authorities  all 
concur  that  the  forfeiture  does  not  vest  a  property  until  the  fact  is 
found  of  record;  Foxley's  case,  5  Co.  109;  Hales  v.  Petit,  Plowd. 
260, 262.  It  has  been  supposed  that  goods  waived  vested  ipso  facto 
in  the  crown  upon  waiver ;  but  on  a  careful  examination  of  the  au- 
tiiorities,  it  will  be  found  that  the  owner  retains  his  full  property  until 
an  absolute  seizure  by  the  crown ;  Staund.  prerog.  lib.  3,  c  25,  p.  186 ; 
Fitz.  Ab.  Estray,  2 ;  21  Edw.  4, 16.  For  all  purposes  of  alienation 
VOL.  ni.  17 
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and  sale,  therefore,  the  property  in  goods  and  chattels  remams  in 
the  owner,  notwithstanding  the  commission  of  an  offence  sabjectmg 
it  to  forfeiture ;  and  consequently  he  may  convey  a  good  title  against 
every  person  but  the  crown,  and  against  the  crown,  also,  unless  in 
cases  where  the  anterior  relation  applies ;  Jones  v.  Ashurst,  Skinn, 
357.  I  think,  therefore,  it  may  be  assumed  as  a  settled  principle, 
that  in  forfeitures  for  personal  offences,  before  seizure  or  prosecution, 
the  sovereign  has  no  vested  title. 

Can  the  case  be  distinguished  where  the  forfeiture  is  made  to 
attach  to  the  instrument  itself  by  means  whereof  the  offence  is 
committed  ? 

It  seems  to  me  that  the  most  favorable  cases  for  the  United  States, 
namely,  deodands  and  waifs,  condiusively  show  that  no  such  distinc- 
tion anciently  prevailed ;  for,  whatever  may  be  the  effect  of  relation,  it 
is  certain  that  no  property  vested  in  the  crown  until  seizure  or  inqui- 
sition. I  infer,  therefore,  that  no  absolute  property  vested  in  the  Uni- 
ted States  in  the  case  at  bar,  until  actual  seizure  was  made,  and  the 
decision  in  the  king's  bench  in  Lockyer  v.  Offley,  1  T.  B.  252,  seems 
to  me  fully  to  support  the  inference.  It  has,  indeed,  been  supposed 
by  the  counsel  for  the  United  States,  that  Roberts  v.  With- 
[  •411  ]  erell,  1  •  Salk.  223 ;  12  Mod.  92 ;  and  Wilkins  v.  Despard,  5 
T.  R.  112,  support  a  contrary  doctrine.  But  on  examination 
they  appear  to  me  to  confirm  it.  In  the  first,  the  action  was  detinue 
for  property  forfeited  under  the  Navigation  Act  of  Chfiurles  IL,  and 
the  court  held  that  the  action  will  lay,  because  the  bringing  action 
amounted  to  a  seizure.  In  the  latter  case  there  had  been  an  actual 
seizure  made  for  the  forfeiture,  and  the  sole  question  was  if  condem- 
nation were  not  necessary  to  divest  the  property  of  the  owner. 

K  I  am  right  in  the  view  which  I  have  already  taken  of  the  sub- 
ject, there  can  be  little  doubt  that  the  title  of  the  United  States,  so 
far  as  affects  third  persons,  rests  mainly  on  the  doctrine  of  relation  ; 
and  that  the  coimsel  for  the  United  States  must  call  in  the  aid  of  the 
common  law  to  enforce  the  present  claim.  For  if  no  title  vests  until 
seizure,  there  must  at  the  time  of  seizure  be  a  title  in  the  offending 
party  capable  of  being  divested  and  of  vesting  in  the  United  States. 
But  at  the  time  of  the  present  seizure  that  title  had  been  transferred 
to  the  present  claimant,  and  nothing  was  left  in  the  vendor  capable 
of  transfer. 

2.  This  leads  me  to  the  examination  of  the  second  point,  namely: 
What  is  the  operation  of  the  acts  done  by  the  sovereign  to  vindicate 
his  title  by  forifeiture  ? 

At  common  law,  in  case  of  attainder  for  treason  or  felony,  the  for- 
feiture of  lands  relates  back  to  the  time  of  the  offence  committed,  so 
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as  to  avoid  all  intermediate  changes  and  conveyances ;  4  Bl.  Com. 
381,  387 ;  Co.  Lit.  390,  b ;  Staund.  P.  C.  192 ;  but  in  general,  in  like 
cases  the  forfeiture  of  goods  and  chattels  relates  back  only  to  the 
time  of  conviction,  so  that  all  previous  changes  and  alienations,  and 
even  bond  fide  gifts,  are  protected  ;  4  Bl.  Com.  387 ;  Co.  Lit  391 ; 
Staund.  P.  C.  193 ;  Perk.  §  29 ;  Skinn.  357.  There  are  some  cases 
in  which  the  relation  is  carried  back  to  the  time  of  the  inquisition 
made ;  but,  unless  that  of  suicide  form  an  exception,  there  is  no  case 
where  the  relation  is  pressed  beyond  the  time  of  the  prosecution. 
According  to  the  decision  in  Plowden,  260,  B,felo  de  se  forfeits  all  his 
goods  and  chattels,  from  the  time  of  committing  the  act  which  occap 
sions  the  death,  and  the  doctrine  seems  to  be  supported  by  Rex  v. 
Ward,  1  Lev.  8.  The  general  ground  assigned  for  it  is,  that 
•otherwise  the  offender  would  go  unpunished,  and  it  is  com-  [  ^412  ] 
pared  to  the  case  of  flight  after  felony.  Now  admitting  that 
thfe  is  a  solid  reason,  and  a  suflicient  foundation  for  a  legal  adjudica- 
tion, it  may  well  be  doubted  if  the  doctrine,  or  the  decision,  in  Plow- 
den, required  the  forfeiture  to  relate  back  further  than  the  death  of 
the  party. 

The  case  was  that  Sir  James  Hales,  the  offender,  was  joint-tenant 
%ith  his  wife  of  a  term  of  years,  and  the  question  made  was  whether 
after  inquisition  the  forfeiture  should  relate  back  so  as  to  overreach 
the  right  of  survivorship  which  accrued  to  the  wife. 

Now  one  of  the  judges  (Weston)  held  that  the  forfeiture  should  only 
have  relation  to  the  death,  at  which  time  the  title  of  the  wife  accrued ; 
yet  in  this  concourse  of  titles,  the  king's  title  by  prerogative  should  be 
preferred ;  Plowd.  264 ;  and  I  find  that  Lord  Hale  (1  Hale,  P.  C.  414) 
expresses  great  doubt  whether,  for  all  purposes,  the  relation  could  be 
carried  back  to  the  stroke  which  occasioned  the  death.  Be  this  case 
as  it  may,  it  is  the  only  exception  to  the  general  doctrine ;  and  inter 
apices  juris,  a  case  so  unjust  as  that  which  robbed  an  unfortunate 
woman  not  only  of  the  moiety  which  vested  in  her  by  her  survivor- 
ship from  her  husband,  but  of  the  other  moiety  absolutely  vested  in 
her  by  grants,  I  am  glad  to  find  is  a  judicial  anomaly. 

I  have  said  that  the  case  of  a  felo  de  se  forms  the  only  exception 
to  the  general  mle.  There  are  authorities  to  show  that  in  case  of 
flight  for  felony,  the  forfeiture,  aft»  it  is  found  by  inquisition,  verdict, 
or  indictment,  relates  back  to  the  time  of  the  flight  so  as  to  avoid  all 
mesne  acts ;  Rex  v.  Wendman,  Cro.  Jac.  82.  But  I  think  the  better 
opinion,  notwithstanding,  is  that  it  relates  only  to  the  time  of  finding 
the  flight;  Co.  Lit.  390;  Staund.  P.  C.  192,  5  Co.  109,  b;  Bro.  For- 
feiture des  terres,  119;  lb.  Relation,  31.  But  it  has  been  argued  that 
admitting  the  rule  that  the  forfeiture  of  goods  and  chattels  in  general 
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relates  back  to  the  time  of  conviction,  yet  it  is  inapplicable  to  a  case 
where  a  specific  thing  is  declared  forfeited  by  law ;  for  in  such  case 
the  corpus  delicti  attaches  to  the  thing  in  whose  hands  soever  it  may 

come ;  and  the  case  of  deodand,  put  by  counsel,  in  Plowden, 
[  *  413  ]  262,  is  cited  in  illustration.  ^  K  my  horse  strike  a  man,  *  and 

afterwards  I  sell  my  horse,  and  after  that  the  man  dies,  the 
horse  shall  be  forfeited."  I  do  not  find  any  authority  to  support  this 
position,  although  it  is  cited  as  law  in  1  Hawk.  P.  C.  c  26,  §  7,  and 
in  terms  de  la  lep,  deodand.  It  seems  a  peculiar  case  growing  out  of 
the  avarice  of  the  church  and  the  superstition  of  the  laity  in  ancient 
times.  The  distinction  seems  also  countenanced  by  the  court  in 
Lockyer  v.  Ofiley,  1  T.  R.  252.  The  counsel  for  the  plaintiff  there 
argued  that  the  ship  was  forfeited  the  moment  the  smuggling  was 
committed,  even  though  she  had  afterwards  come  into  the  hands  of  a 
bond  fide  purchaser ;  and  Mr.  Justice  Willes,  in  delivering  the  opinion 
of  the  court,  in  alluding  to  the  argument  that  the  forfeiture  attached 
the  moment  the  act  was  done,  said :  "  It  may  be  so  as  to  some  pur- 
poses, as  to  prevent  intermediate  alienations  and  incumbrances."  To 
be  sure,  this  expression  carries  with  it  a  pretty  strong  implication  ;  but 
in  the  same  case,  returning  to  the  argument,  the  same  learned  judge 
says:  "  I  do  not  know  that  it  has  ever  been  so  decided — it  may* 
depend  upon  circumstances ;  such  as  length  of  possession,  laches  in 
seizing,  or  other  matters."  And  the  decision  of  the  court  went  ulti- 
mately upon  other  grounds.  I  must,  therefore,  consider  the  authority 
as  not  fairly  extending  to  this  point,  and,  indeed,  as  rather  leaning 
the  other  way.  On  the  other  hand,  the  case  of  lord  and  villain  has 
been  cited  from  Co.  Lit  118,  §  117,  to  show  that  even  where  a  right 
to  seize  property  exists  in  the  lord,  it  is  not  perfected  by  seizure  so 
as  to  overreach  prior  alienations ;  for  until  seizure  it  is  said  that  he 
has  neither  jus  in  re  nor  jus  ad  rem^  but  a  mere  possibility.  And  the 
conclusion  drawn  from  this  example  is  not  materially  affected  by  the 
consideration  that  a  contrary  doctrine  prevails  in  the  case  of  the  sov- 
ereign, (lb.  §  118,)  because  the  reason  assigned  is  perfectiy  consistent 
with  it;  namely, that  the  property  is  in  the  sovereign  before  any 
seizure  or  office.  I  do  not  think  much  reliance  can  be  placed  upon 
analogies  borrowed  from  the  feudal  tenures,  because  they  were 
governed  by  peculiar  and  technical  niceties,  the  reasons  of  which 
have  long  since  ceased,  and  perhaps  cannot  now  be  well  understood. 
But  if  the  principle  of  the  case  put  be,  that  where  the  absolute  prop- 
erty is  not  vested  before  the  alienation,  a  subsequent  seizure  will 
not  avoid  such  alienation  if  made  bond  fidcj  it  is  directiy  applicable 

to  the  case  at  bar. 
[  ^414  ]      *!  have  ahready  endeavored  to  show  that  the  absolute 
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property  did  not  vest  in  the  United  States  until  seizure;  and  I 
think  it  would  be  a  bold  assertion  that  the  United  States  could, 
before  such  seizure,  have  conveyed  the  property  to  a  purchaser,  or 
have  clothed  it  with  a  national  character.  I  consider  a  passage  in 
Lord  Hale's  treatise  on  the  customs  as  corroborating  the  view  which 
I  have  ahready  taken  of  this  case.  He  says :  "  Though  a  title  of  for- 
feiture be  given  by  the  lading  or  unlading,  the  custom  not  being  paid, 
yet  the  king's  title  is  not  complete  till  he  hath  judgment  of  record  to 
ascertain  his  title,  for  otherwise  there  would  be  endless  suits  and 
vexations ;  for  it  may  be  ten  or  twenty  years  hence  that  there  might 
be  a  pretence  of  forfeiture  now  incurred."  Harg.  Law  Tracts,  226. 
According  to  Lord  Hale,  even  seizure  would  not  be  sufficient  to  fix 
the  title  in  the  king ;  but  it  must  be  consummated  by  a  judgment  of 
record. 

But  the  point  of  difficulty  is  to  decide  whethier  the  United  States 
had  not  such  an  inchoate  title  as,  connected  with  a  subsequent 
seizure,  would,  by  a  retroactive  eflFect,  defeat  the  intermediate  pur- 
chase. Now  it  is  precisely  in  this  view  that  the  case  of  villain  may 
admit  an  unfavorable  distinction ;  for  until  seizure  the  lord  has  not 
even  an  inchoate  title,  but  a  mere  possibility.  And  though  the  pro- 
perty is  in  the  like  case  of  the  sovereign  said  to  be  in  him  without 
seizure  or  office,  yet  I  apprehend  the  title  is  not  consummate  until 
seizure  or  office ;  for  until  that  time  it  could  hardly  be  held  that  a 
purchaser  under  the  villain,  or  even  the  villain  himself  had  a  tortious 
possession  and  use  of  the  property.  The  case  of  viUenage  then,  even 
supposing  it  to  apply,  does  not  go  qttatuor  pedibus  with  the  present. 
The  case  of  Attorney-General  v.  Freeman,  Hard.  101,  has  also  been 
relied  on  by  the  claimant.  In  that  case  the  party,  after  outlawry  and 
before  inquisition,  made  a  bond  fide  lease  of  his  lands ;  and  it  was 
held  that  the  forfeiture  did  not  overreach  the  title  of  the  purchaser. 

But  I  do  not  think  that  much  reliance  can  be  placed  on  this  case, 
because  it  turned  on  a  settled  distinction  that  until  inquisition  the 
king  has  no  title  in  the  real  chattels  or  freeholds  of  the  outlaw ;  but 
in  personal  chattels  the  title  is  in  the  king  without  inquisition. 
1  'Ld.  Ray.  305;  Salk.  395;  12  Mod.  176.  And  the  rela-  [MIS] 
tion  does  not  extend  beyond  the  time  of  the  commencement 
of  the  title.  The  case  of  The  Anthony  Mangin,  3  Cranch,  356,  n. 
before  Mr.  Justice  Winchester,  is  the  only  other  authority  that  I 
recollect,  which  has  been  thought  materially  to  bear  upon  the  ques- 
tion. I  entertain  the  most  entire  respect  for  the  opinions  of  that  truly 
able  and  learned  judge ;  and  although  the  decision  of  that  case  did 
not  rest  upon  the  present  question,  it  is  but  justice  to  acknowledge 
that  it  has  thrown  great  light  on  the  subject^  and  enabled  us  all  to 
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meet  the  stress  of  this  cause  with  more  certainty  than  could  other- 
wise have  been  done.  It  was  very  clearly  the  opinion  of  the  learned 
judge  that  a  seizure  did  not  relate  back  to  the  time  of  forfeiture  so  as 
to  overreach  an  intermediate  btmdfide  conveyance ;  and  he  has  cer- 
tainly offered  cogent  reasons  in  support  of  that  opinion.  But  after  a 
diligent  examination  of  the  authorities  cited  by  him,  I  am  well  satis- 
fied that  the  point  has  never  been  solemnly  adjudged,  and  must  now 
be  decided  upon  principle. 

It  seems  to  be  a  rule  founded  in  common  sense,  as  well  as  strict 
justice,  that  fictions  of  law  shall  not  be  permitted  to  work  any  wrong, 
but  shall  be  used  ut  res  magis  valecU  qtiam  perecUj  3  Rep.  28,  b ;  and 
this  rule,  so  equitable  in  itself,  seems  recognized  in  the  conmion  law. 
13  Rep.  21 ;  2  Vent  200.  And  in  respect  to  the  doctrine  of  relation, 
this  rule  has  been  admitted  in  its  fullest  extent  in  civil  cases.  Bro. 
Relation,  18 ;  1  H.  7, 17;  Bro.  Debt,  139 ;  6  Rep.  76,  b;  3  Rep.  28, 
b.  For  it  has  been  repeatedly  adjudged  that  relations  shall  never 
work  an  injury,  "  and  shall  never  be  strained  to  the  prejudice  of  a 
third  person  who  is  not  a  privy  or  a  party  to  the  act;"  and  further, 
that  "  in  destruction  of  a  lawful  estate  vested,  the  law  will  never 
make  any  fiction."    3  Rep.  29 ;  2  Vent  200. 

It  is  true^  as  we  have  aheady  seen,  that  a  different  rule  prevails  as 
to  forfeitures  of  lands  in  treason  and  felony,  founded  probably,  on 
feudal  principles,  or  the  barbaric  character  of  the  times ;  yet  even  as 
to  cases  of  treason  and  felony,  a  striking  distinctioit  is  admitted  in 
favor  of  goods  and  chattels ;  and  mesne  acts  before  conviction  or  in- 
quisition are  suffered  to  retain  their  actual  validity. 
[  •  416  ]  •  Looking  to  the  vast  extent  of  commercial  transfers,  the 
favor  with  which  navigation  and  trade  are  fostered  in 
modern  times,  and  the  extreme  difficulty  of  ascertaining  latent 
defects  of  title,  it  seems  difficult  to  resist  the  impression  that  the 
present  is  a  case  which  requires  the  application  of  the  milder  rule  of 
the'  law. 

If  the  principle  contended  for  by  the  government  be  admitted  in 
its  full  extent,  it  will  be  found  very  difficult  to  bound  it  A  bale  of 
goods,  which  is  once  contaminated  with  a  forfeiture,  will  retain  its 
noxious  quality  through  every  successive  transfer,  even  until  it  has 
assumed,  under  the  hands  of  the  artizan,  its  ultimate  application  to 
domestic  use.  Yet  such  a  position  would  strike  us  all  as  monstrous. 
If  we  say  that  the  forfeiture  shall  cease  with  the  change  of  the  iden- 
tity of  the  whole  package,  as  such,  still,  an  intrinsic  difficulty  remains. 
The  object  of  the  government  would  be  completely  evaded  by  the 
offender,  and  the  innocent  purchaser  would  sink  under  the  pressure 
pf  frauds  which  he  could  never  know,  nor  by  diligence  avert. 
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On  the  whole  I  have  come  to  the  result,  not,  however,  without 
much  diffidence  of  my  own  opinion,  that  a  forfeiture  attached  to  a 
thing,  conveys  no  property  to  the  government  in  the  thing,  until 
seizure  made  or  suit  brought  That  previous  to  that  time  the  owner 
has  the  exclusive  right  of  possession  and  property,  though  the  govern- 
ment may  be  considered  as  having  an  inchoate  title,  or  possibility. 
That  against  the*offender  or  his  representatives,  upon  seizure  or  suit, 
the  title  by  operation  of  law  relates  back  to  the  time  of  the  offence  so 
as  to  avoid  all  mesne  acts ;  but  as  to  a  b(md  fide  purchaser  for  valu- 
able consideration  and  without  notice  of  the  offence,  the  doctrine  of 
relation  does  not  apply  so  as  to  divest  his  legitimate  title. 

Considering,  as  I  do,  that  this  question  is  of  very  great  importance, 
I  trust  that  it  will  receive  the  decision  of  the  highest  tribunal ;  and  I 
shall  not  feel  humbled,  if  upon  better  examination  a  different  doctrine 
shall  prevail  by  the  judgment  of  that  court  I  do,  therefore,  adjudge 
and  decree  that  the  decree  of  the  district  court  in  the  premises  be 
affirmed. 

8  C.  417 ;  3  W.  246 ;  8  H.  866. 


•  Thb  United  States  v.  The  Brigantine  Mars.     [  •417  ] 

8  C.  417. 

Appeal  firom  a  sentence  of  the  circuit  court  of  the  United  States, 
for  the  district  of  Massachusetts.  The  opinion  of  the  circuit  court, 
will  be  found  in  the  next  preceding  case,  8  C.  406. 

Johnson,  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 

^  This  case  depends  upon  the  principle  established  in  the  preced- 
ing case.^ 

•The  decision,  as  in  that  case,  was  founded  upon  the  [  •418  J 
ground  of  a  sale  to  a  bond  fide  purchaser  without  notice. 

The  decree  of  the  circuit  court  of  Massachusetts  district,  in  this 
case,  is  therefore  reversed,  and  the  brigantine  Mars  adjudged  forfeited 
to  the  United  States. 

8  C.  417,  8  W.  246;  8  H.  366. 
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The  Frances,  Boyer,  Master.     Irvin's  claim. 

8  C.  418. 

No  lien  apon  enemy's  property,  by  way  of  pledge  fbr  the  payment  4)f  purchase-money,  or 
otherwise,  is  safficicnt  to  defeat  the  rights  of  the  captors,  in  a  prize  court,  unless  in  rery 
peculiar  cases  where  the  lien  is  imposed  by  a  general  law  of  the  mercantile  world,  inde- 
pendent of  any  contract  between  the  parties. 

Where  goods  are  sent  upon  the  account  and  risk  of  the  shipper,  the  deliyery  to  the  master 
is  a  delivery  to  him  as  agent  of  the  shipper,  not  of  the  consignee ;  and  it  is  competent  for 
the  consignor,  at  any  time  before  actual  delivery  to  the  consignee,  to  countermand  it,  and 
thus  to  prevent  the  consignee's  lien  from  attaching. 

This  was  an  appeal  from  the  Sentence  of  the  circuit  court  for  the 
district  of  Rhode  Island,  condemning  certain  British  goods  captured 
on  board  The  Prances.  These  goods  were  claimed  by  Thomas 
Irvin,  a  domiciled  merchant  of  the  United  States,  on  the  ground  of 
lien. 

Irvingj  for  the  appellant. 

Pinkney,  for  the  captors. 

Washington,  J.,  delivered  the  opinion  of  the  court,  as  follows:  — 

Thomas  Irvin  is  a  merchant  of  New  York,  and  claims  certain 
packages  of  merchandise,  consigned  to  him  by  Robertson  and  Hastie, 
and  also  three  boxes  of  merchandise,  consigned  to  him  by  Pott  and 
McMillan.  The  consignors  were  British  subjects,  residing  in  Great 
Britain  at  the  time  that  these  goods  were  shipped,  which,  according 
to  the  terms  of  the  bills  of  lading,  were  on  account  and  risk  of  the 
shippers. 

It  is  not  pretended  that  the  real  ownership  in  these  goods  was  not 
vested  in  the  consignors,  enemies  of  the  United  States;  but  the 
claimant  founds  his  pretensions  on  a  lien  created  on  the  goods  con- 
signed by  Robertson  and  Hastie,  in  consequence  of  an  advance 
made  to  the  shippers,  in  consideration  of  the  consignment, 
[  •  419  ]  by  his  *  agent  in  Glasgow ;  and  on  the  goods  shipped  by 
Pott  and  McMillan,  in  virtue  of  a  general  balance  of  account 
due  to  him  as  their  factor.  To  establish  these  claims  in  point  of 
fact,  an  order  for  further  proof  is  asked  for,  and  the  question  is 
whether,  if  proved,  the  claim  can,  in  point  of  law,  be  sustained? 

The  doctrine  of  liens  seems  to  depend  chiefly  upon  the  rules  of 
jurisprudence  established  in  different  countries.     There  is  no  doubt 
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bat  that,  agreeably  to  the  principles  of  the  common  law  of  England, 
a  factor  has  a  lien  upon  the  goods  of  his  principal  in  his  possession, 
for  the  balance  of  account  due  to  him  ;  and  so  has  a  consignee  for 
advances  made  by  hira  to  the  consignor.  The  consignor  or  owner 
cannot  maintain  an  action  against  his  factor,  to  recover  the  property 
so  placed  in  his  possession,  without  first  paying  or  tendering  what  is 
thus  due  to  the  factor.  But  this  doctrine  is  unknown  in  prize  courts, 
unless  in  very  pecuUgOr  cases,  where  the  lien  is  imposed  by  a  general 
law  of  the  mercantile  world,  independent  of  any  contract  between 
the  parties.  Such  is  the  case  of  freight  upon  enemies'  goods  seized 
in  the  vessel  of  a  fiiend,  which  is  always  decreed  to  the  owner  of  the 
vessel  Abbott  on  Shipping,  184.  It  is,  to  use  the  words  of  Sir  W. 
Scott,  ^  an  interest  directly  and  visibly  residing  in  the  substance  of 
the  thing  itself."  The  possession  of  the  property  is  actually  in  the 
owner  of  the  ship,  of  which,  by  the  general  mercantile  law  of  all 
nations,  he  cannot  be  deprived  until  the  fireight  due  for  the  carriage 
of  it  is  paid.  He  has,  in  fact,  a  kind  of  property  in  the  goods  by 
fcMTce  of  this  general  law,  which  a  prize  court  ought  to  respect  and 
does  respect.  On  the  one  hand,  the  captor,  by  stepping  into  the 
shoes  of  the  enemy  owner  of  the  goods,  is  personally  benefited  by 
the  labor  of  a  friend,  and  ought,  in  justice,  to  make  him  the  proper 
compensation ;  and  on  the  other,  the  ship  owner,  by  not  having  car- 
ried the  goods  to  the  place  of  their  destination,  and  this,  in  conse- 
quence of  an  act  of  the  captor,  would  be  totally  vrithout  remedy  to 
recover  his  fireight  against  the  owner  of  the  goods. 

But  in  cases  of  liens  created  by  the  mere  private  contract  of  indi- 
viduals, depending  upon  the  difi*erent  laws  of  different  countries,  the 
difficulties  which  an  examination  of  such  claims  wo^ld 
impose  upon  the  captors,  and  *  even  upon  the  prize  courts,  [  *  420  ] 
in  deciding  upon  them,  and  the  door  which  such  a  doctrine 
would  open  to  collusion  between  the  enemy  owners  of  the  property 
and  neutral  claimants,  have  excluded  such  cases  firom  the  considera- 
tion of  those  courts.  In  the  case  of  The  Tobago,  6  Rob.  218,  where 
an  attempt  was  made  by  a  British  subject,  to  set  up  a  bottomry 
interest  on  an  enemy's  ship.  Sir  W.  Scott  observed,  that  no  prece- 
plents  to  sanction  such  a  claim  could  be  produced ;  and  he  very  prop- 
erly concluded,  that  this  was  strong  evidence  that  it  had  not  been 
the  practice  of  the  court  to  consider  such  bonds  as  property  entitled 
to  its  protection.  And  it  seemed  to  be  conceded,  that,  upon  the 
same  principle,  the  captor  could  not  entitle  himself  to  the  advantage 
of  such  Hens,  existing  in  an  enemy,  upon  neutral  property.  Prom 
this  it  appears  that  the  doctrine  of  the  prize  courts  upon  this  subject, 
wcsks  against  as  well  as  in  favor  of  captors.     The  case  of  The 
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Marianna,  in  6  Rob.  24,  avoids  all  the  objections  made  to  the  appli- 
cation of  the  case  of  The  Tobago  to  the  present.  It  is  precisely  in 
point 

The  principal  strength  of  the  argument  in  favor  of  the  claimant 
in  this  case,  seemed  to  be  rested  upon  the  position,  that  the  consignor 
in  this  case  could  not  have  countermanded  the  consignment  after 
delivery  of  the  goods  to  the  master  of  the  vessel ;  and  hence  it  was 
inferred  that  the  captor  had  no  right  to  intercept  the  passage  of  the 
property  to  the  consignee.  This  doctrine  would  be  well  founded,  if 
the  goods  had  been  sent  to  the  claimant  upon  his  account  and  risk, 
except  in  the  case  of  insolvency.  But  when  goods  are  sent  upon 
the  account  and  risk  of  the  shipper,  the  delivery  to  the  master  is  a 
delivery  to  him  as  agent  of  the  shipper,  not  of  the  consignee ;  and 
it  is  competent  to  the  consignor,  at  any  time  before  actual  delivery 
to  the  consignee,  to  countermand  it,  and  thus  to  prevent  his  lien  from 
attaching.  Upon  the  whole,  the  court  is  of  opinion  that,  upon  the 
reason  of  the  case,  as  well  as  upon  authority,  this  claim  cannot  be 
supported,  and  that  the  sentence  of  the  court  below  must  be  affiAned, 
with  costs. 

Livingston,  J.  I  differ  in  opinion  from  the  majority  of  the  court 
Irvin  had  a  lien  on  the  goods,  apparent  on  the  face  of  the  papers. 
I  have  no  difficulty  in  condemning  the  property  subject  to  that  Uen; 
but  I  cannot  assent  to  an  unqualified  condemnation. 

8  C.  dS5. 


[  *421  ]         *  The  Thomas  Gibbons,  Rockwell,  Master. 

8  C.  421. 

The  commission  of  a  privateer  must  be  considered  as  qnalified  and  limited  by  the  lawB 
under  which  it  issues,  and  as  subordinate  to  the  instructions  of  the  President,  issued  under 
the  eighth  section  of  the  Prize  Act  of  1812,  (2  Stats,  at  Large,  761.)  • 

Under  those  instructions  both  British  and  American  property,  shipped  in  Great  Britain,  on 
board  a  vessel  of  the  United  States,  after  a  knowledge  of  the  war,  but  in  consequence  of 
the  repeal  of  the  British  orders  in  council,  are  protected  from  capture. 

Trading  with  an  enemy  does  not  ipso  facto  forfeit  the  property  so  obtained  by  a  citizen,  bat 
only  subjects  it  to  condemnation  when  regularly  captured. 

This  was  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States  for  the  district  of  Greorgia.    The  case  tamed  on  the 
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effect  of  the  Pieaidenf  s  instructions  to  priyateers,  of  August  28| 
1812,  which  directed  them  not  to  interrupt  "  any  vessels  belonging  to 
citizens  of  the  United  States,  coming  from  British  ports  to  the  United 
States,  laden  with  British  merchandise,  in  consequence  of  the  alleged 
repeal  of  the  British  orders  in  coundL"  The  material  facts  are 
stated  in  the  opinion  of  the  court 

Jones  J  for  the  captors. 

Harper  and  Pinkney^  for  the  claimants. 

•  Stoby,  J.,  delivered  the  opinion  of  the  court  [  *  426  ] 

*  The  diip  Thomas  Gibbons,  laden  with  a  c^ngp  of  British  [  *  427  ] 
manufactures,  on  account  of  British  and  American  mer- 
chants, sailed  from  Liverpool,  ii^  Great  Britain,  on  the  16th  August, 
1812,  bound  for  Savannah,  in  Georgia,  and  was  captured  on  the  12th 
of  the  ensuing  October,  on  the  high  seasyoff  Tybee  light-house,  by 
the  private  armed  vessel,  Atas,  Thomas  M.  Newhall,  commander, 
and  on  the  same  day  brought  into  Savannah  as  prize  of  war.  The 
ship  sailed  from  Liverpool,  under  l^e  protection  of  a  special  license, 
dated  the  21st  of  July,  1812,  granted  by  Lord  Sidmouth,'by  order  of 
the  privy  council,  whereby  the  ship  and  cargo  were  protected  from 
British  capture,  not  only  on  the  voyage  to  the  United  States,  but 
also  on  the  return  voyage  to  Liverpool,  in  case  the  master  should 
not  be  permitted  to  land  the  cargo  in  the  United  States ;  and  the 
master  was  further  allowed,  in  case  of  return,  to  receive  his  freight, 
and  proceed  in  ballast  to  any  port  not  blockaded 

The  conunission  of  The  Atas  was  granted  on  the  24th  of  Septem- 
ber, 1812,  accompanied  by  a  copy  of  the  President's  instruction  of 
the  28th  of  August,  1812. 

A  libel  was  filed  in  the  district  court  of  Greorgia,  upon  which  regu- 
lar proceedings  were  had  against  the  ship,  as  prize  of  war.  The 
respondents  interposed  their  claims  and  the  district  attorney  also 
interposed  a  claim  in  behalf  of  the  United  States.  At  the  hearing, 
the  district  court  dismissed  the  libel  of  the  captors,  and,  upon  appeal, 
the  decree  was  affirmed  in  the  circuit  court 

The  principal  question  which  has  been  moved  at  bar,  is,  whether 
the  capture  of  the  ship  was  lawful:  and  that  depends  upon  the 
authority  of  the  President  to  issue  that  instruction)  and  upon  the 
true  construction  of  it,  if  rightfully  issued. 

As  to  the  authority  of  the  President,  we  do  not  think  it  necessary 
to  consider  how  fax  he  would  be  entitied,  in  his  character  of  oom* 
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mander-in-chief  of  the  army  and  navy  of  the  United  'States,  inde- 
pendent of  any  statute  provision,  to  issue  instructions  for  the  govern- 
ment and  direction  of  privateers.  That  question  would  deserve 
grave  consideration ;  and  we  should  not  be  disposed  to  entertain 
the  discussion  of  it,  unless  it  become  unavoidable.  In  the 
[  •428  ]  •  case  at  bar,  no  decision  on  the  point  is  necessary;  because 
we  are  aU  of  opinion  that,  under  the  8th  section  of  the  prize 
act  of  1812,  c.  107,  the  President  had  full  authority  to  issue  the 
instruction  of  the  28th  of  August  That  section  provides,  that  the 
President  shaU  be  authorized  "  to  establish  and  ordfer  suitable  instruc- 
tions for  the  better  governing  and  directing  the  conduct"  of  private 
armed  vessels  commissioned  under  the  act,  their  officers  and  crews. 
The  language  of  this  provision  is  very  general,  and  in  our  opinion  it 
is  entitled  to  a  liberal  construction,  both  upon  the  manifest  intent  of 
the  legislature,  and  the  ground  of  public  policy. 

It  has  been  argued,  that  privateers  acquire  by  their  commissions, 
a  general  right  of  capture  under  the  prize  acts,  which  it  is  not  in  the 
President's  power  to  remove  or  restrain,  while  the  commission  is  in 
force ;  that  therefore  his  right  to  issue  instructions  must  be  conslroed 
as  subordinate  to  the  general  authority  derived  from  the  commission ; 
and  that,  in  this  view,  his  instructions  should  extend  only  to  the 
internal  organization,  discipline,  and  conduct  of  privateers. 

We  cannot,  on  mature  deliberation,  yield  assent  to  this  argument. 
It  is  very  clear  that  the  President  has,  under  the  Prize  Act,  power  to 
grant,  annul,  and  revoke,  at  his  pleasure,  the  commissions  of  priva- 
teers ;  and  by  the  act  declaring  war,  he  is  authorized  to  issue  the 
commission  in  such  form  as  he  shall  deem  fit  The  right  of  capture 
is  entirely  derived  from  the  law.  It  is  not  an  absolute,  vested  right 
which  cannot  be  taken  aw^y  or  modified  by  law.  It  is  a  limited 
right,  which  is  subject  to  all  the  restraints  which  the  legislature  has 
imposed,  and  is  to  be  exercised  in  the  manner  which  its  wisdom  has 
prescribed.  The  commission,  therefore,  is  to  be  taken  in  its  general 
terms,  with  reference  to  the  laws  under  which  it  emanates,  and  as 
containing  within  itself  all  the  qualifications  and  restrictions  which 
the  acts  giving  it  existence  have  prescribed.  In  this  view,  the  com- 
mission is  qualified  and  restrained  by  the  power  of  the  President  to 
issue  instructions.  The  privateer  takes  it  subject  to  such  power,  and 
contracts  to  act  in  obedience  to  all  the  instructions  which  the  Presi- 
dent may  lawfully  promulgate. 
[  •  429  ]  Public  policy,  also,  would  confirm  this  construction.  ^It 
has  been  the  great  object  of  every  maritime  nation  to 
restrain  and  regulate  the  conduct  of  its  privateers.  They  are  watched 
with  great  anxiety  and  vigilance,  because  they  may  often  involve  the 
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nation,  by  irregularities  of  conduct,  in  serious  controversies,  not  only 
with  public  enemies^but  also  with  neutrals  and  allies.  If  a  power 
did  not  exist  to  restrain  their  operations  in  war,  the  public  faith  might 
be  violated,  cartels  and  flags  of  truce  might  be  disregarded,  and  end- 
less embarrassments  arise  in  the  negotiations  with  foreign  powers. 
Considerations  of  this  weight  and  importcmce  are  not  lightly  to  be 
disregarded ;  and  when  the  language  of  the  act  is  so  broad  and 
comprehensive,  we  should  not  feel  at  liberty  to  narrow  or  weaken  its 
force  by  a  construction  not  pressed  by  the  letter,  or  the  spirit,  or  the 
policy  of  the  clause.  On  the  whole,  we  are  all  of  opinion  that  the 
instruction  of  the  President  of  the  28th  of  August,  is  within  the 
authority  delegated  to  him  by  the  Prize  Act 

But  it  is  argued,  that,  admitting  its  legal  validity,  this  instruction 
cannot  protect  the  ship  and  cargo  from  capture  as  prize  of  war, 
because  the  cargo  was  shipped  after  a  full  knowledge  of  the  war, 
and  not  '^  in  consequence  of  the  alleged  repeal  of  the  British  orders 
in  council." 

We  are  of  a  different  opinion.  We  think  that  a  shipment  made 
even  after  a  knowledge  of  the  war,  may  well  be  deemed  to  have 
been  made  in  consequence  of  the  repeal  of  the  orders  in  council,  if 
made  within  so  early  a  period  as  would  leave  a  reasonable  pre- 
sumption that  the  knowledge  of  that  repeal  would  induce  a  suspen- 
sion of  hostilities,  on  the  part  of  the  United  States.  Congress  have 
evidentiy  acted  upon  this  principle ;  and  have  themselves  fixed  the 
time,  (the  15th  of  September,  1812,)  before  which  shipments  might 
be  reasonably  made  upon  the  faith  of  that  presumption.  Act  of  2d 
January,  1813.i  We  are  not  inclined  to  hold  a  less  liberal  con- 
struction in  favor  of  the  acts  of  individuals  proceeding  from  a  con- 
fidence in  the  avowed  intentions  of  the  government 

It  is  further  argued,  that  the  ship  was  not  within  the  description  of 
vessels  intended  by  the  instruction  to  be  exempted  from  capture, 
because  she  was  engaged  in  an  illicit  intercourse  with  the  enemy,  under 
an  enemy  passport,  and  therefore  was  quasi  enemy  property. 
We  •cannot  assent  to  this  argument  The  vessels  exempted  [  •430  ] 
from  capture  are,  "vessels  belonging  to  citizens  of  the 
United  States,  coming  from  British  ports  to  the  United  States." 
The  ship,  in  this  case,  was  duly  documented  as  an  American,  was 
coming  to  the  United  States,  and  from  a  British  port.  How  can  it 
be  possible  to  bring  a  case  more  perfectiy  within  the  terms  of  the 
description  ?  The  argument  proceeds  upon  the  supposition  that  by 
the  mere  act  of  illicit  intercourse,  the  property  of  an  American  citi- 
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zen  becomes  divested  ipso  facto;  but,  in  point  of  law,  this  is  not  tiie 
operation  of  the  rule.  The  property  is  only  liable  to  be  condemned 
as  enemy  property,  or  as  adhering  to  the  enemy,  if  rightfdlly  cap- 
tured during  the  voyage.  But  it  has  never  been  supposed  that  the 
documentary  character  of  the  ship  itself,  or  the  character  of  the 
owner,  was  completely  changed  for  every  other  purpose.  It  is  suffi- 
cient, however,  in  our  opinion,  that  no  such  distinction  as  that 
assumed  in  the  argument,  is  to  be  found  in  the  instruction  itself ; 
and  we,  therefore,  hold  the  case  within  the*  natural  and  ordinary 
import  of  the  language. 

It  is  further  argued,  that,  at  all  events,  the  property  intended  to  be 
protected  by  the  instruction  from  cc^pture,  was  American  property, 
and  not  British  property ;  and  therefore  that,  as  to  the  latter,  the 
capture  was  rightful  This  is  a  question  of  some  difficulty ;  but,  on 
fuU  consideration,  a  majority  of  the  court  are  of  opinion  that  the 
•instruction  meant  to  protect  all  British  merchandise  on  board  an 
American  ship,  without  any  exception  on  account  of  British  pro- 
prietary interest.  It  was  supposed  that  British  as  well  as  Americcui 
merchants  might,  upon  the  repeal  of  the  orders  in  council,  be  induced 
to  make  shipments,  upon  the  faith  that  such  repeal  would  suspend 
the  further  operations  of  hostilities.  The  government  meant  to 
reserve  to  themselves  the  ultimate  disposal  of  such  property,  in  order 
that  they  might  restore  or  condemn  it,  as  public  policy  or  the  nation- 
al interests  might  require.  This  construction  is  supported  and 
confirmed  by  the  act  of  congress,  of  13th  July,  1813,^  c  10,  which, 
after  relinquishing  to  the  captors  all  the  right  and  titie  to  the  United 
States,  to  the  property  of  British  subjects,  captured  on  the  high  seas, 
and  shipped  from  British  ports  since  the  declaration  of  war,  expressly 

excepts  such  property  as  had  been  captured  in  violation 
[  ^431  ]  •of  the  President's  instruction  of  the  ^th  August,  1812. 

In  giving  this  construction,  therefore,  we  are  satisfied  that 
we  conform  to  the  import  of  the  language  of  the  instruction,  and  do 
not  contravene  any  policy  avowed  by  the  government  itself. 

On  the  whole,  we  axe  of  opinion  that  the  decree  of  the  circuit 
court,  dismissing  the  libel  of  the  captors,  ought  to  be  affirmed,  and 
that  the  cause  should  be  remanded  to  the  circuit  court  for  further 
proceedings  as  between  the  United  States  and  the  claimants. 

9  c.  i2e. 

1  S  Stats,  at  Large,  4. 
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Prince  v*  Bartlett. 

8  C.  431. 

Under  tbe  acts  of  March  3, 1797,  (I  Stats,  at  Large,  515,  s.  5,)  and  Karch  2, 1799,  (1  Stats. 
at  lifuge,  677,  s.  65,)  the  insolvencj  necessary  to  give  the  United  States  a  priority,  most 
be  a  legal  insolvency,  and  not  a  mere  foilare  or  inability  to  pay  debts. 

Error  to  the  supreme  judicial  court  of  Massachusetts,  in  an  action 
of  trover.  The  facts  are  stated  in  the  opinion  of  the  court.  The 
case  was  submitted  without  argument. 

Buy  ALL,  J.    The  material  facts  upon  the  record,  axe  these :  — 

On  the  4th  of  June,  1810,  sundry  goods,  wares,  and  merchandise, 
the  property  of  Wellman  and  Ropes,  were  attached  by  the  deputy 
of  Bailey  Bartlett,  sheriff  of  the  county  of  Essex,  State  of  Massa- 
chusetts, by  virtue  of  certain  writs  of  attachment  sued  out  by  several 
creditors  of  Wellman  and  Ropes. 

On  the  18th  day  of  September,  1810,  two  several  executions  issued 
on  judgments  recovered  by  the  United  States,  against  Wellman  and 
Bopes,  at  the  September  term,  1810,  of  the  dbtrict  court  held  at 
Salem,  on  their  joint  and  several  bond  for  duties  at  the  custom- 
house. The  actions  in  which  these  judgments  in  favor  of  the 
United  States  were  rendered,  were  first  commenced  on 
•  the  day  of  August,  1810 ;   but  no  attachment  of  [  *  432  J 

property  was  made  thereon.     On  the  19th  day  of  Septem- 
ber following,  two  suits  of  attachment,  in  fiavor  of  the  United  States, 
one  against  Wellman,  and  one  against  Ropes,  issue4  in  due  form  of 
law,  directed  to  the  marshal  of  the  district,  or  his  deputy,  returnable 
to  the  district  court,  to  be  held  in  December  then  next  ensuing. 

On  the  llth  of  October,  in  the  same  year,  the  goods,  wares,  and 
merchandise,  before  mentioned,  being  in  custody  of  Bartlett,  a 
sheriff  of  the  county,  and  in  a  store  hired  by  him  for  the  purpose, 
Sprague,  one  of  the  appellants,  and  deputy  of  Prince,  the  marshal, 
after  the  refusal  of  the  sheriff  to  open  the  store,  forcibly  broke  into 
it,  and  seized,  attached,  and  conveyed  away,  the  property  which  had 
been  attached  by  the  sheriff,  in  the  manner  before  stated,  by  virtue 
of  the  executions  and  writs  of  attachment  in  behalf  of  the  United 
States,  and  disposed  of  it  in  satisfaction  of  the  judgments. 

Wellman  and  Ropes  continued  in  business  until  the  aforesaid  4th 
day  of  June,  and  then  failed ;  and  then  were,  and  ever  since  have 
continued  to  be  debtors,  unable  to  pay  their  debts.  Wellman  has 
continued  at  his  usual  place  of  abode  in  Salem,  ever  since  his  failure, 
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and  has  not  for  any  whole  day  confined  himself  within  his  house, 
but  has  sometimes  kept  his  person  within  doors,  and  had  his  doors 
fastened,  and  occasionally  used  other  vigilance  and  caution  to  avoid 
any  arrest  of  his  person  for  two  or  three  weeks  next  following  the 
said  4th  day  of  June,  but  has  never  been  arrested  by  any  officer,  or 
pursued  for  that  purpose.  Ropes  has  always  continued  at  large  ia 
Salem,  and  has  never  confined  or  concealed  himself  from  his  creditors 
at  any  time. 

An  action  of  trover  was  commenced  by  Bartlett,  the  sheriff,  for  the 
property  by  him  attached  as  aforesaid,  against  Prince  and  Sprague, 
who  had  thus  forcibly  dispossessed  him  of  it,  in  the  court  of  common 
pleas,  in  Essex  county,  where,  upon  trial,  judgment  was  rendered 
in  favor  of  the  defendants.  An  appeal  was  prayed  and  granted  to 
the  supreme  judicial  court  of  the  commonwealth  of  Massachusetts, 
and  at  November  term,  1811,  the  cause  came  on  to  be  tried  upon  the 
facts  before  stated.  Upon  the  plea  of  not  giiilty,  and  issue, 
[  •433  ]  •the  counsel  for  Prince  and  Sprague  insisted  that  the  several 
matters  so  alleged  and  proved  in  evidence  on  their  part  was 
sufficient  to  maintain  the  issue  on  their  part,  and  to  bar  the  plaintiff 
of  his  action.  This  was  denied  by  the  coTinsel  for  the  plaintiff,  and 
the  judge  who  sat  on  trial  delivered  his  opinion  to  the  jury,  that 
the  several  matters  produced  and  proved  on  the  part  of  the  defend- 
ants, were  not  upon  the  whole  case  sufficient  to  maintain  the  issue 
on  the  part  of  the  defendants,  and  to  bar  the  plaintiff  of  his  action. 
With  this  direction  the  jury  found  a  verdict  for  the  plaintiff,  and 
$10,240.69  damages. 

To  this  opinion  of  the  court  an  exception  was  taken,  and  the 
proceedings  removed  by  writ  of  error  to  this  court. 

The  sole  question  for  the  consideration  of  this  court  is,  whether 
the  priority  to  which  the  United  States  are  entitied  by  law,  attaches 
in  this  case. 

This  priority  is  given  by  the  5th  section  of  the  act  of  the  3d  of 
March,  1797,  c.  74.  It  was  also  given  by  the  65th  section  of  the 
Collection  Law,  in  the  words  following :  "  And  in  all  bases  of  insol- 
vency, or  where  any  estate  in  the  hands  of  the  executors,  adminis- 
trators, or  assigns,  shall  be  insufficient  to  pay  all  the  debts  due  from 
the  deceased,  the  debt  or  debts  due  to  the  United  States,  on  any 
such  bond  or  bonds  shall  be  first  satisfied."  In  the  same  section,  the 
legislature  explain  their  meaning  of  insolvency,  by  declaring  that  it 
shall  be  deemed  to  extend  as  well  to  cases  in  which  a  debtor,  not 
having  sufficient  property  to  pay  all  his  debts,  shall  have  made  a 
voluntary  assignment  thereof,  for  the  benefit  of  his  creditors,  or  in 
which  the  estate  and  effects  of  an  absconding,  concealed,  or  absent 
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debtor,  shall  have  been  attached  by  process  of  law,  as  to  cases  in 
•which  an  act  of  legal  bankruptcy  shall  have  been  committed. 

At  present,  there  is  no  existing  bankrupt  law  in  the  United  States ; 
but  in  many  of  the  States  provision  is  made  by  law  for  the  relief 
of  insolvent  debtors.  In  the  act  of  congress  of  the  4th  of  August, 
1790,  s.  45,^  the  word  insolvency  only  is  used.  In  the  acts  lately  passed 
on  the  same  subject,  the  words  insolvency  and  bankruptcy 
•  are  both  adopted,  and  appear  to  be  used  as  synonymous  [  *  434  ] 
terms. 

It  is  admitted  that  the  property  seized  by  the  attachments  and 
executions  before  stated,  was  insufficient  to  satisfy  the  several  claims 
exhibited,  and  that  Wellman  and  Ropes  were  unable  to  pay  their 
debts,  but  it  does  not  appear  that  their  property  was  attached  as  the 
effects  of  absconding,  concealed,  or  absent  debtors  ;  nor  does  it 
appear,  or  is  it  even  alleged,  that  they,  or  either  of  them,  have  made 
a  voluntary  assignment  of  their  property  for  the  benefit  of  their 
creditors ;  nor  is  it  alleged,  that  either  of  them  has  committed  an 
act  of  legal  bankruptcy.  It  appears  to  be  the  true  construction  of 
the  act  to  confine  it  to  the  cases  of  insolvency  specified  by  the  legis- 
lature. Insolvency  must  be  understood  to  mean  a  legal  and  known 
insolvency,  manifested  by  some  notorious  act  of  the  debtor  pursuant 
to  law ;  not  a  vague  allegation,  which,  in  adjusting  conflicting  clcdms 
of  the  United  States  and  individuals,  against  debtors,  it  would  be 
difiicult  to  ascertain. 

The  property  in  question  being  in  the  possession  of  the  sheriff  by 
virtue  of  legal  process,  before  the  issuing  the  writ  on  behalf  of  the 
United  States,  was  bound  to  satisfy  the  debts  for  which  it  was 
taken ;  and  the  rights  of  the  individnsd  creditors  thus  acquired,  could 
not  be  defeated  by  the  {Mrocess  on  the  part  of  the  United  States 
subsequently  issued.  • 

The  court  is  of  opinion  that  priority  does  not  attach  in  this  case, 
and  that  there  is  no  error  in  the  judgment  of  the  supreme  judicial 
court  of  the  Commonwealth  of  Massachusetts.  • 

Judgment  affirmed. 

iP.d86;  18  P.  103. 


1 1  State,  aft  Large,  169. 
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Thb  St.  Lawrence,  Webb,  Master. 

8  C.  434. 

It  b  not  a  matter  of  course  to  make  an  order  for  further  proof  in  this  coart  in  a  prize  came, 
and  such  order  wiU  not  be  made,  when  there  is  reason  to  belieye  the  applicant  has  sap- 
pressed  important  documentary  evidence,  but  the  court  will  proceed  to  condemnation. 

Aliter,  where  the  documents  not  produced  in  the  court  below  are  shown  here  in  support  of 
the  application,  and  they  appear  to  support  the  applicant's  title,  and  there  is  no  reason  to 
suppose  they  were  kept  back  unfairly. 

A  Tessel  of  the  United  States,  which  went  to  England  after  the  war  was  known,  and  brought 
thenoe  a  cargo  belonging  chiefly  to.  British  subjects,  condemned. 

Appeal  from  the  decree  of  the  circuit  court  of  the  United  States 
for  the  district  of  New  Hampshire,  in  a  cause  of  prize.  The  material 
facts  appear  in  the  opinion  of  the  court. 

Irving^  for  all  the  claimants,  except  AFGregor  and  Penniman. 
Webster^  for  the  latter. 

PUmany  contra. 

[  *  440  ]       •  Livingston,  J.,  delivered  the  opinion  of  the  court,  as 

follows :  — 
[  *  441  ]  t  From  the  manner  in  which  the  appellants  have  argued 
this  cause,  it  does  not  appear  that  they  are  very  sanguine  in 
their  expectations  of  our  reversing  the  decree  of  the  circuit  court,  on 
the  evidence  on  which  that  court  s^nd  the  district  court  proceeded ; 
but  that  their  chief  hope  is  derived  from  the  further  proof  which  they 
have  it  in  their  power  to  produce,  provided  an  opportunity  be 
afforded  them  for  that  purpose.  Except  as  to  the  property  claimed 
by  Mr.  Penniman  and  Mr.  M'Gregor,  this  court  does  not  perceive 
how  the  circuit  court  could  have  done  otherwise,  upon  the  proof 
before  it,  than  confiscate  the  cargo  of  the  St.  Lawrence,  as  prize  of 
war.  Without  meaning  to  decide,  at  present,  on  the  right  of  an 
American  citizen  having  funds  in  England,  to  withdraw  them  after 
a  declaration  of  war,  or  of  the  latitude  which  he  may  be  allowed  in 
the  exercise  of  such  a  right,  if  it  exists,  we  think  the  evidence  would 
have  justified  the  court  in  considering  this  property  as  belonging  to 
enemies  of  the  United  States. 

The  St.  Lawrence  had  gone  to  England  after  the  war  was  known, 
and  had  sailed  from  a  British  port,  nearly  one  year  after  war  had 
been  declared ;  she  was  loaded  in  the  country  of  the  enemy,  and  by 
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persons  canying  on  trade  there,  she  was  famished  with  a  British 
license,  which  extended  both  to  British  and  Ammcan  property ;  and 
the  bills  of  lading,  not  being  in  a  very  common  form,  were  well  cal- 
culated to  excite  suspicion.  Bat  these  circumstances,  strong  as  they 
are,  might,  if  every  tiling  had  been  fair,  have  been  so  explained  as  to 
have  convinced  tiie  court  that  the  property  was  truly  American. 
Was  this  done,  or  even  attempted  ?  If  we  look  at  the  conduct  of 
l^e  master  and  the  claimants,  we  find  them  both  acting  in  a  way 
which  left  the  court  no  other  safe  conclusion  but  that  the  cargo  of 
The  St.  Lawrence  was  enemy  property.  The  captain,  instead  of 
delivering  to  the  captors,  or  bringing  into  court  the  letters  to  the  con- 
signees, which,  no  doubt,  covered  invoices  and  bills  of  lading,  lets  us 
know,  in  a  way  not  to  be  misunderstood,  that  he  had  delivered  or 
sent  them  to  the  parlies  to  whom  they  were  addressed.  Taking  his 
examination  with  the  usual  course  of  business,  which  is  to  accom- 
pany every  shipment  with  a  letter,  no  doubt  can  remain  that  such 
letters  were  not  only  on  board,  but  that  they  have  been 
regularly  received  by  the  *  respective  consignees ;  for  it  is  [  *442  ] 
not  pretended  by  the  master  that  they  were  taken  from  him 
by  the  captors.  Here,  then,  is  not  only  a  subduotion  of  very  import- 
ant papers  by  the  master,  but  an  acquiescence  in  such  conduct,  on 
the  part  of  the  consignees,  and  a  continued  suppression  oi  the  same 
papers,  to  this  day.  The  only  proof,  then,  which  the  court  had  of 
the  interest  of  the  claimants,  except  of  Mr.  Penniman's,  the  master's, 
and  Mx.  M'Ghregor's,  is  in  the  clcdm  of  Mr.  Ogden,  who  states  that  he 
is  not  acquainted  with  their  concerns,  but  believes  they  had  an 
interest  in  the  cargo  ;  without,  however,  attempting  to  designate  the 
packages  belonging  to  either  of  them.  The  court  below,  therefore, 
might  fiairiy  consider  the  daimante  as  having  not  only  failed  in  mak- 
ing out  a  legal  titie  to  the  property,  but  as  concealing  papers  which 
would  have  shown  a  tiUe  elsewhere. 

But  if  there  was  a  defect  of  proof  below,  it  is  thought  the  claimants 
axe  entitied  to  time  for  further  proof;  and  that,  if  this  be  allowed, 
they  will  be  able  to  show  that  the  property  in  question  was  pur- 
chased with  American  funds  which  were  in  England  previous  to  the 
war,  and  that  the  claimante  were  the  true  and  bond  fide  owners 
thereo£  It  is  certainly  not  a  matter  of  course,  in  this  court,  to  make 
an  order  for  further  proof.  When  the  parties  are  fully  apprised  of 
the  nature  of  the  proof  which  their  case  requires,  and  have  it  in  their 
power  to  produce  it,  an  appellate  court  should  not  readily  listen  to 
such  an  application ;  but  when  it  appears  that  the  parties  who  ask 
this  indulgence  have  most  pertinaciously  withheld  from  the  court 
letters  and  other  docnmentai^  testimony,  which  must  be  supposed, 
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in  this  particular  case,  to  have  been  in  tiieir  possession,  they  come 
with  a  very  ill  grace  to  ask  for  any  farther  time  to  make  out  their 
title.  But  if  we  examine  the  affidavits  which  have  been  made  to 
obtain  farther  time,  we  shall  find  them  aU  silent  as  to  the  papers 
which  they  must  have  received  by  the  St.  Lawrence ;  for  in  not  one 
of  them  is  a  letter  of  that  kind  or  an  invoice  mentioned ;  nor  do 
they  deny  that  such  letters  or  invoices  were  received  by  them.  Under 
such  circumstances,  this  court  thinks  that  it  cannot,  consistent  with 
the  circumspection  with  which  such  applications  ought  always  to  be 
received,  cdlow  the  appellants  time  for  further  proo£     The  master's 

adventure,  it  is  said,  has  been  given  up. 
[  •  443  ]  *  Of  Mr.  Penniman's  claim  the  court  thinks  more  favor- 
ably. In  the  claim  which  he  filed  personally,  he  not  only 
swears  that  the  property  belongs  to  him,  but  states  very  particularly 
how  and  when  it  was  purchased.  He  states,  further,  that  the  original 
invoice  and  other  documentary  evidence  were  at  Baltimore ;  and  in 
the  affidavit  made  by  Mr.  Campbell,  during  the  present  term,  there 
is  such  a  full  and  distinct  history  given  of  this  whole  transaction, 
founded  upon  original  letters  and  bills  of  exchange,  that  it  is  impos* 
Bible  to  harbor  one  moment's  doubt  that  the  five  chests  of  merchandise 
claimed  by  Mr.  Penniman,  did,  at  the  time  of  shipment,  and  long 
bef(»re,  belong  to  him.  To  this  affidavit  is  also  annexed  the  (mginal 
letter  and  invoice  which  he  received  by  the  St  Lawrence,  which 
must  dissipate  every  doubt  on  the  question,  if  any  had  previously 
existed.  Where  so  strong  a  case  is  made  out,  the  court  is  willing  to 
impute  to  sjccideat  or  mistake  the  non-production  of  these  papers 
below.'  P^haps  Mr.  Penniman  thought  he  did  sufficient  in  stating 
they  were  in  his  possession.  Certain  it  is,  he  could  have  no  motive 
lor  suppressing*  papers  which  would  have  established  so  conclusively 
his  titie  to  the  merchandise  which  he  claimed.  The  court,  tiierefore, 
allows  him  until  next  term,  to  make  proof,  by  affidavit  and  the  pro- 
duction of  documents,  of  his  right  to  the  property  claimed,  at  the 
time  of  its  shipment  at  Liverpool,  and  the  same  indulgence  is  allowed 
to  the  captors. 

In  regard  to  the  claim  of  M?Gregor  to  a  part  of  the  cargo,  there  is 
also  some  difference  between  his  case  and  that  of  many  others  of  the 
claimants.  He  swears  positively  to  his  interest,  but  that  no  invoice 
was  delivered  to  him  by  the  shippers,  Ogden,  Richards,  and  Seldon. 
Ogden,  also,  swears  to  the  interest  of  Mr.  M'Gregor.  Perhaps  tiiis 
testimony  is  sufficient  to  satisfy  a  court,  as  it  did  satisfy  the  district 
court,  that  the  property  really  belonged  to  Mr.  M'Gregor.  But  if 
that  be  the  case,  other  questions  will  arise  of  too  much  importance  to 
be  decided  on  the  last  day  of  the  t^m,  and  when  the  court  is  not 
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fiilL     Whether  an  American  citizen  has  a  right  to  withdraw  his 

fonds  from  the  comitry  of  a  belligerent,  after  a  war ;  or,  if  he  have, 

whether  he  have  a  right  to  charter  a  vessel  for  that  purpose ;  and  if 

he  may  go  thus  fax,  whether  he  may  bring  British  goods, 

•on  freight,  to  this  country,  without  affecting  thereby  the  [  '444  ] 

safety  of  his  own  goods;  are  questions  which  the  court 

does  not  now  decide,  and  will  therefore  suspend,  at  present,  giving 

any  final  opinion  on  the  claim  of  Mr.  M'Gregor  to  a  part  of  the 

cargo ;  who,  in  the  mean  time,  is  also  at  liberty  to  make  further  proof 

on  the  same  points  with  Mr.  Penniman; — the  captors  having  the 

same  right. 

It  may  be  well  doubted  whether  Mr.  Ogden  and  Mr.  M'Gregor 
have  any  title  to  The  St.  Lawrence,  but  whether  she  belong  to  them 
or  to  Messrs.  Dickey  and  Thompson,  her  fate  seems  necessarily 
involved  in  the  decision  of  The  Rapid,  which  was  made  this  term. 
She  went  to  England  since  the  war,  and  is  taken  bringing  a  cargo 
from  that  country.  K  the  whole  of  the  cargo  had  belonged  to  Mr. 
M'Ghregor,  or  any  other  American  returning  with  his  property  to  the 
United  States,  the  court  means  not  to  say  whether  it  would  or  would 
not  have  been  cause  of  forfeiture ;  but  when  we  find  but  a  small 
pcnrtion  of  the  cargo  in  that  predicament,  there  can  be  no  escape  for 
her.  The  St  Lawrence  was  certainly  guilty  of  trading  witti  the 
enemy ;  and,  being  taken  on  her  way  from  one  of  his  ports  to  the 
UnitcMl  States,  she  is  liable,  on  that  ground,  to  be  confiscated  as  prize 
of  war,  to  whomever  she  might  belong  at  the  time. 

Upon  the  whole,  the  sentence  of  the  circuit  court  is  affirmed  in  all 
its  parts,  with  costs;  except  so  far  as  it  condemned  those  portions  of 
Ihe  cargo  which  were  claimed  by  Mr.  Penniman  and  IMfr.  McGregor, 
req>ecting  which  this  court  will  advise  until  the  next  term. 

9  C.  120. 


Thb  Hiram,  Barker,  Master. 

S  C.  444. 

The  dedtiofii  in  t^  case  of  The  JalU,  (6  C.  181,)  affinned,  and  its  principle  applied  to  a 
case  where  it  yM  not  expressly  stated  in  the  license,  that  its  olject  was  to  supply  the 
enemy  with  pnPisions,  bat  where  snch  object  was  pUinly  inferable. 


Appeal  from  a  decree  of  the  circuit  court  of  the  United  States,  for 
tiie  district  of  Massachusetts,  in  a  cause  of  prize.  The  material  feuato 
are  stated  in  the  opinion  of  the  court 
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Swawn^  for  the  claimants. 

Dextefy  for  the  captors. 

[  •  448  ]      •  Washington,  J.,  delivered  the  opinion  of  the  court 

This  vessel  was  the  property  of  Samuel  G.  Griffith,  an 
American  citizen.  On  or  about  the  24th  of  September,  1812,  she 
sailed,  with  a  cargo  of  flour  and  bread,  from  Baltimore  to  Lisbon ; 
and  on  her  voyage  thither,  was  captured,  on  the  15th  of  October  fol- 
lowing, by  the  privateer  brig  Thorn,  and  brought  into  the  district  of 
Massachusetts,  where  she  and  her  cargo  were  libelled  as  being  ene- 
mies' property. 

The  brig  was  claimed  by  the  master,  in  behalf  of  Griffith,  and  the 
cargo  by  the  supercargo,  as  belonging  to  the  said  Ghriffith,  and  other 
shippers,  being  American  merchants,  of  Baltimore.  Among  the 
papers  found  on  board  of  this  vessel  at  the  time  of  the  capture,  was 
a  letter  from  Admiral  Sawyer,  dated  the  6th  of  August,  1812, 
addressed  to  Andrew  Allen,  junr.,  as  British  consul  for  the  States  of 
Massachusetts,  New  Hampshire,  Rhode  Island,  and  Connecticut ; 
which  states,  that  being  aware  of  the  importance  of  insuring  a  con- 
stant supply  of  flour  and  other  dry  provisions  to  Spain  and  Portugal, 
and  to  the  West  Indies,  he  should  give  directions  to  the  commanders 
of  his  Majesty's  squadron  under  his  command,  not  to  molest  Ameri- 
can vessels  unarmed  or  so  laden,  btmd  fide  bound  to  Portuguese  and 
Spanish  ports,  whose  papers  should  be  accompanied  with  a  certified 
copy  of  that  letter  under  the  consular  seal  of  the  said  Allen ;  also  a 
letter  from  the  said  Allen,  dated  15th  September,  1812,  addressed  to 
all  the  officers  of  his  Majes^'s  ships  of  war,  or  privateers  belonging 
to  subjects  of  his  Majesty,  reciting  that  it  is  of  vital  importance  to 
continue  a  full  and  regular  supply  of  flour  and  other  dry  provisions 
to  the  ports  of  Spain  and  Portugal,  or  their  colonies,  and  that,  in 
consequence  thereof,  it  has  been  thought  expedient  by  his  Majesty's 
government  that  every  degree  of  protection  and  encouragement  should 
be  given  to  American  vessels  so  laden,  and  bound  to  the  ports  of 
Spain  and  Portugal  or  their  colonies ;  and  that,  in  furtherance  of  these 
viewB  of  his  Majesty's  government,  Admiral  Sawyer  had  directed 
to  him  a  letter  dated  the  5th  of  August,  1812,  (a  copy  of  which  is 

annexed,)  with  instructions  to  furnish  American  vessels  so 
[  •  449  ]  laden  and  *  destined,  with  a  copy  of  his  lette^ertified  under 

his,  the  said  Allen's,  consular  seal,  which  documents  are 
intended  to  serve  as  a  perfect  safeguard  and  protection  to  such  vessel 
in  the  prosecution  of  her  voyage ;  and  that,  in  compliance  with  such 
instructions,  he  has  granted  the  American  brig  Hiram,  whereof  John 
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B.  Barker  is  master,  now  lying  in  the  port  of  Baltimore,  and  laden 
with  flour  and  bread,  bound  bond  fide  to  Lisbon,  a  copy  of  the  said 
Admiral  Sawyer's  letter  certified  under  his  consular  seal,  requesting 
all  officers  of  his  Majesty's  ships  of  war,  or  of  private  armed  vessels 
belonging  to  subjects  of  his  Majesty,  not  to  offer  any  molestation  to 
the  said  vessel,  but,  on  the  contrary,  to  grant  her  all  proper  assistance 
and  protection  on  her  passage  to  Lisbon,  and  on  her  return  &om 
thence  to  her  port  of  departure,  laden  with  salt  or  in  ballast  only. 

Under  an  order  calling  upon  the  different  claimants  to  give  further 
proof  relative  to  the  British  license  found  on  board  the  brig,  when 
and  where  it  was  obtained,  of  whom,  and  by  whom,  and  on  what 
terms,  and  generally,  relative  to  all  facts  and  circumstances  concern- 
ing the  procurement  of  the  same,  William  Hartshorn  made  an  affida- 
vit stating  that  he  purchased  for  Mr.  Griffith,  the  owner  of  the  vessel, 
in  September,  1812,  from  John  R.  Waddy,  of  Virginia,  but  then  in 
Baltimore,  a  citizen  of  the  United  States,  a  license  to  protect  iei  vessel 
laden  with  provisions  and  bound  to  Lisbon,  from  capture  by  British 
cruisers,  for  which  he  was  to  pay  one  dollar  per  barrel  for  what  the 
vessel  would  carry,  payable  $500  in  cash,  and  the  balance  on  the  safe 
arrival  of  the  vessel  at  Lisbon ;  that  the  said  license  was  in  blanks 
for  inserting  the  names  of  any  vessel  and  master ;  and  that  the  blanks 
in  the  said  license  were  filled  up  in  his  presence.  This  witness,  as 
well  as  others,  states  that  these  licenses  form  an  article  of  traffic  in 
market,  as  much  so  as  flour. 

The  vessel  and  cargo  were  acquitted  in  the  district  court,  and  a 
pro  forma  decree  of  affirmance  made  in  the  circuit  court ;  from  which 
decree  an  appeal  to  this  court  was  taken. 

In  the  case  of  The  Julia,  8  C.  181,  decided  at  this  court,  it  was  laid 
down  in  general  terms, "  that  the  sailing  on  a  voyage  under 
the  license  and  passport  of  protection  of  the  •enemy,  in  [  *450  ] 
furtherance  of  his  views  or  interests,  constitutes  such  an  act 
of  illegality  as  subjects  the  ship  and  cargo  to  confiscation  as  prize  of 
war;"  and,  as  explanatory  of  the  general  reasons  for  that  opinion,  a 
reference  was  made  to  the  opinion  of  the  learned  judge  who  decided 
that  case  in  the  circuit  court 

It  is  contended  by  the  counsel  for  the  claimants,  that  the  facts  in 
this  case  dififer  so  materially  from  those  which  appear  in  the  case  of 
The  JuUa,  that  the  principles  of  law  which  rule  that  case  are  inappli- 
cable to  this,  and,  consequently,  ought  not  to  govern  the  decision  of 
the  court  upon  it. 

There  certainly  are  some  diflerences  in  the  two  cases ;  and  these 
were  considered  sufficiently  strong  by  the  district  judge  who  acquitted 
this  vessel  and  cargo,  to  condemn  The  Julia  and  her  cargo. 
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The  important  circumstance  which  appears  to  have  influenced  the 
decision  of  the  district  judge  in  that  case,  was,  that  the  license  con- 
templated the  means  of  insuring  a  constant  supply  of  dry  provisions 
to  the  allied  armies  in  Spain  and  Portugal,  and,  consequently,  an 
unlawful  connection  with  the  enemy  to  supply  his  armies,  and  a 
subserviency  to  the  interests  of  that  enemy.  In  this  case,  no  such 
views  are  expressed  in  the  license  of  Admiral  Sawyer ;  yet  the  court 
must  be  wilfully  blind  not  to  see  that  this  was,  in  reality,  thcv  object 
of  Admiral  Sawyer  and  of  Mr.  AUen,  and  that  it  must  have  been  so 
understood  by  those  who  sailed  under  this  license. 

In  both  cases,  the  allied  armies  were  to  be  supplied,  not  by  sales 
made  directly  to  their  agents,  (for  this  is  not  required  by  either,)  but 
by  carrying  supplies  to  the  peninsula,  which  would  indirectly  come 
to  their  use.  The  license,  as  well  as  the  letter  of  Allen  accompanying 
it,  points  out  the  great  importance  of  such  supplies  being  sent  to 
Spain  and  Portugal ;  and  the  latter  adds,  that,  in  furtherance  of  these 
views  of  his  Majesty's  government,  he  had  been  directed  by  Admiral 
Sawyer  to  furnish  a  copy  of  his  letter  to  vessels  so  laden  and  destined. 
Can  it  be  said  that  an  American  citizen,  sailing  under  the  protection 
of  papers  professing  such  to  be  the  views  of  the  British 
[  •451  ]  government,  does  not  act  in  such  a  manner  as  to  •subserve 
the  views  and  interest  of  the  enemy  ?  Upon  the  whole,  the 
court  is  of  opinion  that  there  is  no  substantial  difference  between 
this  case  and  that  of  The  Julia,  and  that  this  is  fully  within  the  prin- 
ciple laid  down  by  this  court  in  deciding  that  C€i6e,  and  the  reasoning 
to  which  it  refers. 

It  was  stated,  on  the  behalf  of  the  claimants  of  the  cargo,  tiiat 
they  ought  not  to  be  affected  by  the  ille^  act  of  the  owner  of  the 
vessel  in  sailing  under  the  protection  of  this  license.  It  is  a  sufficient 
answer  to  this  sirgument  to  observe,  that,  in  this  case,  the  court  must 
presume  that  the  license  was  known  to  the  owners  of  the  cargo,  if  it 
was  not  the  joint  property  of  alL  It  is  inconceivable  tiiat  the  ovTner 
of  the  vessel  should  expend  about  $1,600  for  the  protection  of  a 
cargo  in  which  it  appears  he  was  not  largely  concerned,  without  com- 
municating such  an  advantage  to  his  shippers,  and  even  requiring 
some  reimbursement,  either  by  demanding  higher  freight,  or  compen- 
sation in  some  other  way.  But  what  is  conclusive  on  this  point,  is, 
that  an  order  for  further  proof  in  relation  to  this  license  was  made, 
and  yet  no  affidavit  or  proof  is  offered  by  any  of  the  owners,  denying 
a  knowledge  of  these  documents  being  on  board. 

The  decree  must  be  reversed,  and  the  vessel  and  cargo  condemned 
to  the  captors  as  prize  of  war. 

S  W.  143. 
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The  Joseph,  Saigeant,  Master. 

8  C.  451. 

A  Tcsscl  of  the  United  States,  which  carries  a  cargo  or  freight  from  a  neatral  to  an  enemy's 
port,  after  the  war  was  known,  is  liable  to  capture  and  condemnation,  though  each  passage 
is  a  part  of  her  home  voyage  from  the  neutral  port  to  the  United  States,  and  tbe  capture 
is  made  after  she  has  sailed  from  the  enemy's  port. 

Under  the  instructions  of  the  President,  a  privateer  may  lawfully  capture  a  vessel,  liable  to 
capture,  within  the  territorial  limits  of  the  United  States,  and  bound  to  a  port  of  the 
United  States. 

Appeal  from  a  decree  of  the  circuit  court  of  the  United  States  for 
the  district  of  Massachusetts,  in  a  cause  of  prize.  The  material  facts 
sufficiently  appear  in  the  opinion  of  the  court 

•  Washington,  J.,  delivered  the  following  opinion  of  the  [  *  464  ] 
court:  — 

After  the  decision  of  this  court  in  the  cases  of  The  Rapid,  8  C. 
155,  and  of  the  sUip  Alexander,  8  C.  169,  it  is  not  to  be  contend- 
ed that  the  sailing  with  a  cargo,  on  freight,  from  St.  Petersburg 
to  London,  after  a  full  knowledge  of  the  war,  did  not  amount  to  such 
a  trading  with  the  enemy  as  to  have  subjected  both  the  vessel  and 
cargo  to  condemnation  as  prize  of  war,  had  she  been  captured  whilst 
proceeding  on  that  voyage.  The  alleged  necessity  of  undertaking 
that  voyage  to  enable  the  master  out  of  the  freight  to  discharge  his 
expenses  at  St  Petersburg,  countenanced,  as  the  master  declares,  by 
the  opinion  of  our  minister  at  St  Petersburg,  that  by  undertaking 
such  a  voyage  he  would  violate  no  law  of  the  United  States,  although 
these  considerations,  if  foimded  in  truth,  present  a  case  of  peculiar 
hardship,  yet  they  afford  no  legal  excuse  which  it  is  competent  to 
thb  court  to  admit  as  the  basis  of  its  decision.  See  The  Hoop, 
1  Rob.  196 ;  Potts  and  Bell,  8  T.  Rep.  648. 

The  counsel  for  the  claimants  seemed  to  be  aware  of  the  insuffi- 
ciency of  this  ground,  and  applied  their  strength  to  show  that  the 
vessel  was  not  taken  in  delicto^  having  finished  the  offensive  voyage 
in  which  she  was  engaged,  at  London,  and  being  captured  on  her  re- 
turn home,  and  in  baUast.  It  is  not  denied  that  if  she  be  taken  during 
the  same  voyage  in  which  the  offence  was  committed,  though  after  it 
was  conunitted,  she  is  considered  as  being  still  in  delicto^  and  sub- 
ject to  confiscation ;  but  it  is  contended  that  her  voyage  ended  at 
London;  and  that  she  was,  on  her  return,  embarked  on  a  new 
voyage.     This  position  is  directly  contrary  to  the  facts  in  the  case. 

VOL.   III.  19 
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The  voyage  was  an  entire  one  from  the  United  States  to 
[•455]  England,  thence  to  the  north    of  •Europe,  and  thence 

directly  or  indirectly  to  the  United  States.  Even  admit 
that  the  outward  and  homeward  voyages  could  be  separated,  so  as  to 
render  them  two  distinct  voyages,  which  is  not  conceded,  still,  it  can- 
not be  denied  that  the  termini  of  the  homeward  voyage  were  St 
Petersburg  and  the  United  States.  The  continuity  of  such  a  voyage 
cannot  be  broken  by  voluntary  deviation  of  the  master  for  the  pur- 
pose of  carrying  on  an  intermediate  trade.  That  the  going  from  St 
Petersburg  to  London  was  not  undertaken  as  a  new  voyage,  is  ad- 
mitted by  the  claimants,  who  allege  that  it  was  undertaken  as  sub- 
sidiary to  their  voyage  to  the  United  States.  It  was,  in  short,  a 
voyage  from  St  Petersburg  to  the  United  States,  by  the  way  of  Lon- 
don ;  and,  consequently,  the  vessel,  during  any  part  of  that  voyage, 
if  seized  for  conduct  subjecting  her  to  confiscation  as  prize  of  war, 
was  seized  in  delicto. 

Another  objection  relied  upon  by  the  claimants,  is,  that  this  vessel 
was  captured  within  the  territorial  limits  of  the  United  States.  The 
fact  upon  which  this  objection  is  raised,  is  not  clearly  established  one 
way  or  the  other.  But  admit  it  to  be  as  contended  for  by  the  claim- 
ants, the  law  is  nevertheless  against  them.  The  commission  granted  to 
privateers  authorizes  them  to  seize  and  take  any  British  vessels  found 
within  the  jurisdictional  limits  of  the  United  States,  or  elsewhere  on 
the  high  seas,  and  to  bring  them  in  for  adjudication ;  and  also  to  de- 
tain, seize,  and  take  all  vessels  and  effects,  to  whomsoever  belonging, 
which  shall  be  liable  thereto  according  to  the  law  of  nations  and  the 
rights  of  the  United  States,  as  prize  of  war.  The  first  instructions 
given  by  the  President  to  the  private  armed  vessels  of  the  United 
States,  define  the  high  seas,  referred  to  in  the  commission,  to  extend 
to  low-water  mark,  with  the  exception  of  the  space  of  one  league,  or 
three  miles,  from  the  shore  of  countries  at  peace  with  Great  Britain 
or  the  United  States.  The  general  expressions  of  the  commission, 
explained  by  these  instructions,  and  containing  no  exception  but  in 
relation  to  friendly  powers,  prove  incontestably  that  all  captures  as 
prize  of  war  may  lawfully  be  made  within  the  territorial  limits  of  the 

United  States,  at  any  place  below  low-water  mark. 
[  •  456  ]       The  court  is  also  of  opinion  that  there  is  no  weight  •  in 

another  objection  made  by  the  claimants,  that  this  vessel 
was  on  her  way  and  near  to  an  An^erican  port  at  the  time  she  was 
captured.  The  right  of  the  captor  to  the  property  which  he  may 
seize  as  prize  of  war  is  derived  under  his  commission,  which  is  gene- 
ral and  unqualified  as  to  place  and  circumstances,  and  not  from  any 
peculiar  merit  which  he  may  claim  in  any  particular  case.     It  is  not 
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for  him  to  know  whether  a  vessel  which  has  oiSended  against  the 
law  of  nations,  and  is  apparently  destined  to  a  port  of  the  United 
States,  will  certainly  enter  the  port;  and  certainly  he  is  bound  by  no 
law  to  forego  the  opportunity  which  chance  or  his  own  vigilance  may 
have  presented  to  him  to  acquire  property  which,  under  his  commis- 
sion, he  is  authorized  to  appropriate  to  himself. 

Decree  affirmed. 

8  C.  456  ;  18  H.  110. 


The  Grotius,  Sheafe,  Master. 

8  C.  456. 

Where  it  did  not  distinctlj  appear  whether  enough  had  been  done  to  amount  to  a  capture, 
an  order  for  further  proof  was  made. 

Appeal  from  a  decree  of  the  circuit  court  of  the  United  States, 
for  the  district  of  Massachusetts,  in  a  cause  of  prize. 

Webster  and  Dextery  for  the  claimants. 

PUmany  for  the  captors. 

•  Washington,  J.,  delivered  the  opinion  of  the  court  in  [  *  460  J 
this  ease,  as  follows :  — 

This  case  diffefb  in  no  material  respect  from  that  of  The  Joseph, 
8  C.  451,  just  decided,  except  that  in  this  a  question  arises  as  to  the 
validity  of  the  capture.  The  master  of  The  Ghrotius,  in  answer  to 
the  second  standing  interrogatory,  swears  that  he  hath  never  consid- 
ered the  ship  to  have  been  taken  or  seized  as  prize.  That  he  was 
present  when  an  armed  schooner  under  English  colors  met 
with  her,  the  commander  of  which  represented  her  *  to  be  a  [  *  461  j 
British  privateer,  called  The  Bream,  and  requested  him  to 
take  on  board  a  man,  and  treat  him  as  a  gentleman  until  he  arrived 
in  the  United  States ;  to  which  he  consented.  This  testimony  of  the 
captain  is  confirmed  by  Gilman,  the  mate,  in  answer  to  the  2d  and 
3d  interrogatories,  who  adds,  that  Very,  the  man  who  was  put  on 
board,  never  conducted  as  prize-master,  nor  in  any  other  manner  than 
a  passenger  would,  during  the  voyage.     Pierce,  one  of  the  seamen. 
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who  accompanied  the  captain  on  board  the  schooner,  swears  that  he 
never  knew  the  ship  was  seized  as  prize  until  after  her  arrival  within 
the  Boston  light-house.  Chambers,  another  seaman,  belonging  to 
The  Grotius,  in  answer  to  the  third  interrogatory,  says  that  she  was 
met  by  an  armed  schooner  under  English  colors,  which  obliged  the 
mate  of  the  ship  to  go  on  board  her,  and  afterwards  sent  him  back 
wiiii  a  man,  who,  on  the  next  day,  declared  himself  to  be  put  on 
board  as  prize-master,  saying,  that  if  she  should  fall  in  with  a  French 
vessel,  he  should  be  obliged  to  show  his  commission.  That  he  knows 
not  upon  what  pretence,  or  for  what  reason  she  was  taken,  not  know* 
ing,  in  fact,  that  she  was  made  prize  of,  until  her  arrival  at  Boston. 

Daniel  J.  Very,  the  alleged  prize-master,  has  deposed,  on  oath,  that 
he  was  present  at  the  capture  of  The  Grotius  by  The  Frolic ;  that  the 
captain  of  the  ship  was  ordered  on  board  the  schooner  with  his  papers; 
and  that,  he  Very,  was  directed  by  his  commander  to  go  on  board 
as  prize-master,  and  this  in  the  presence  of  the  captain  of  The 
Grotius;  that  the  master  of  the  ship  was  to  keep  possession  of  the 
papers,  and  to  navigate  her  into  port.  That  he  accordingly  went  on 
board  as  prize-master,  C€mrying  with  him  a  copy  of  the  commission 
of  The  Frolic ;  and  instructions,  in  writing,  from  the  commander  to 
him  (Very,)  as  prize-master.  That  the  captain  of  The  Grotius 
informed  his  crew  that,  in  case  a  British  cruizer  should  board  The 
Grrotius,  and  they  should  be  asked  respecting  the  said  Very,  iiiey 
were  to  answer  that  he  was  a  passenger. 

Without  giving  any  opinion  as  to  the  regularity  of  admitting  the 
affidavit  of  the  prize-master  as  a  part  of  the  preparatory  evidence,  the 
court  is  of  opinion  that  the  facts  necessary  for  deciding 
[  •462]  upon  the  validity  of  the  *  capture  are  not  sufficiently  dear ; 
and  that  it  will  be  proper  to  make  an  order  for  farther  proof, 
to  be  furnished  by  the  captors  and  the  claimants,  with  respect  to  all 
the  circumstances  of  the  capture. 

This  point  appears  not  to  have  been  made  or  considered  in  llie 
court  below. 

9  C.  368. 
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Alexander  and  others  v.  Pendleton. 

8  C.  469. 

A  suit  not  prosecuted  to  judgment  is  not  oonstractiTe  notice  of  a  claim  to  a  person  who 
did  not  porcbase  pendente  lite, 

A  porchaser  without  notice  maj  join  bis  adversary  possession  to  the  prior  ostensible  posses- 
sion of  his  grantor,  to  make  a  bar  nnder  the  statute  of  limitations. 

An  adverse  possession  of  fiftj  years,  with  knowledge  of  a  better  title,  is  a  bar  to  that  title. 

This  was  an  appeal  from  the  circuit  court  for  the  Bbtrict  of 
Ccdumbia,  sitting  at  Alexandria,  as  a  court  of  equity. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  suit  was  brought  in  the  year  1806,  in  the  circuit  court  for  the 
oounty  of  Alexandria,  for  the  purpose  of  quieting  the  title  of  Nathan- 
id  Pendleton,  the  plaintiff,  in  that  court,  tp  83  acres  of  land  contig- 
uous to  the  town  of  Alexandria  which  have  been  in  his  possession, 
aad  in  the  possession  of  those  under  whom  he  claims,  from  the  year 
1732,  to  the  present  time. 

Robert  Alexander,  being  seized  of  a  large  tract,  on  part  of  which 
the  town  of  Alexandria  now  stands,  on  the  17th  of  January,  in  the 
year  1731-2,  executed  to  Dade  Massey,  then  about  to  intermarry 
with  his  daughter,  Parthenia  Alexander,  his  bond  in  the  penalty  of 
800i,  with  a  condition  that  he  would  convey  to  his  daughter  Parthe« 
nia  and  her  heirs,  on  demand,  400  acres  of  land  lying  on  Potomac, 
^  beginning  on  the  river  side,  and  from  thence  running  to  his  back 
line,  makiiig  a  long  square  so  as  to  have  the  same  breadth  on  the 
rirer  as  on  the  back  line." 

The  marriage  soon  aft^wards  took  effect,  and  she  was  put  into 
possession  of  the  land  by  the  following  bounds,  that  is  to   say : 
^  Beginning  at  the  mouth  of  Gtoings  Gut,  on  the  Biver 
Potomac,  and  extending  down  the  river  so  *  as  to  include  [  *463  ] 
400  acres  of  land  between  the  river  and  back  line." 

The  back  line  called  for  in  the  patent  was  a  due  north  course ; 
that  by  which  Robert  Alexander  then  held  was  north  6  west  Claims 
have  been  since  successfully  asserted  which  would  vary  the  back  line 
80  as  to  run  north  17  west.  The  appellants  insist  that  those  who 
hold  under  Parthenia  shall  be  compelled  to  extend  to  the  back  line, 
as  now  established,  and  proportionably  to  contract  their  line  down  the 
river,  so  that  the  parallelogram  shall  still  comprise  four  hundred  acres. 
Pendleton,  who  is  a  purchaser  under  Parthenia,  insists  on  being 
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limited  on  the  west  by, the  line  north  6  west,  which  was  the  back 
line  when  the  title  of  Parthenia  accrued. 

In  the  year  1735,  Robert  Alexander  departed  this  life,  having  first 
made  his  last  will,  in  which  he  devised  as  follows :  "  Item,  I  give  to 
my  daughter  Parthenia  Massey  four  hundred  acres  in  Prince  William 
county,  according  to  my  bond.  Item,  I  give  to  my  daughter  Sarah 
Alexander,  four  hundred  acres  joining  Parthenia  Massey,  the  same 
length  on  the  back  line  and  the  same  breadth  on  the  river." 

Parthenia  survived  her  husband,  Dade  Massey,  and  intermarried 
with  Townshend  Dade.  Sarah  intermarried  with  Baldwin  Dade,  and 
was  put  into  possession  of  the  land  devised  to  her. 

John  and  Gerard  Alexander  were  the  only  sons  of  Robert,  and 
were  the  codevisees  of  the  bulk  of  his  estate.  In  April,  1740,  John 
instituted  a  suit  against  Gterard  for  partition ;  and  to  this  suit  Town- 
shend Dade  and  Parthenia,  his  wife,  and  Baldwin  Dade  and  Sarahi 
his  wife,  were  parties  defendants.  A  decree  of  partition  was  made, 
directing  that  the  lands  of  the  Dades  also  should  be  allotted  to  them 
to  be  held  in  severalty.  Commissioners  were  appointed  to  execute 
this  decree,  with  directions  to  report  their  proceedings  to  the  court 

Under  this  interlocutory  decree  the  land  was  surveyed  by  Joseph 
Berry,  and  a  division  made.  Four  hundred  acres  were  allotted  to 
Townshend  Dade  and  Parthenia,  his  wife,  and  the  same 
[  *  464  ]  quantity  to  Baldwin  Dade  and  *  Sarah,  his  wife.  This  aUot- 
ment  was  made  on  the  idea  that  north  6  west  was  the  true 
back  line.  But  as  the  ^exanders  intended  to  institute  suits  iot  the 
purpose  of  recovering  lands  lying  west  of  the  north  6  line,  it  was 
agreed  between  all  the  parties  that  the  peurtition  then  made  should 
not  be  conclusive,  but  should  depend  on  the  suits  about  to  be  insti- 
tuted. In  consequence,  as  is  presumed,  of  this  verbal  agreement,  the 
survey  and  proceedings  under  this  interlocutory  decree  were  not 
returned ;  and  in  May,  1741,  the  suit  was  dismissed  agreed. 

Townshend  Dade  and  Parthenia,  his  wife,  remained  in  quiet  pos- 
session of  the  four  hundred  acres  devised  to  Parthenia  by  her  father, 
according  to  those  boundaries  which  had  been  marked  out  on  the 
idea  that  north  6  west  was  the  true  back  line. 

Sarah  Dade  died  without  issue;  on  which  event  her  land  was 
limited  to  her  two  brothers  John  and  Gerard,  who  entered  thereon 
and  continued  to  hold  it  according  to  Berry's  survey. 

John  Carlyle  claimed  the  land  west  of  north  6  west ;  and,  in  April 
1766,  commenced  an  ejectment  against  Alexander,  who  appears  to 
have  recovered  part  of  the  land  between  north  6  and  north  17  west, 
in  a  previous  ejectment  against  one  of  his  tenants.  In  May,  1771, 
a  verdict  and  judgment  were  rendered  in  his  favor. 
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In  the  year  1774,  Townshend  Dade  and  Parthenia,  his  wife,  insti- 
tuted a  suit  against  John  Alexander  for  a  title  to  the  land  mentioned 
in  the  bond  of  Robert  Alexander.  To  this  suit  John  Alexander  filed 
his  answer,  stating  the  death  of  Dade  Massey,  leaving  a  son  by  Par- 
thenia,  her  subsequent  marriage  with  Townshend  Dade,  arid  the 
doubt  who  was  entitied  to  the  land,  as  the  reasons  for  its  not  hav- 
ing been  previously  conveyed. 

In  the  same  year,  Charles  Alexander,  son  and  heir  of  John,  filed 
bis  answer,  in  which  he  states  the  doubt  respecting  the  back  line, 
admits  the  north  6  west  to  be  the  present  back  line,  and  prays  that, 
should  a  more  western  boundary  be  at  any  time  established,  he  and 
his  heirs  might  be  at  liberty  to  vary  the  boundaries  of  Parthenia's 
land  so  as  to  conform  to  such  future  back  line. 

•  In  1776,  a  deed  was  executed  by  Charles  Alexander  to  [  •466  ] 
Parthenia  Dade,  conveying  400  acres  of  land  according  to 
the  bond  of  Robert  Alexander,  'this  deed  specifies  no  boundaries, 
and  contains  no  stipulation  respecting  the  future  change  of  the  back 
line.  It  would  confirm  the  will  of  Robert  Alexander,  if  that  will 
wanted  confirmation.  In  the  year  1779  this  suit  was  dismissed, 
neither  party  appearing. 

In  May,  1778,  Parthenia  Dade  conveyed  this  iaract  of  land  with  no 
other  description  of  the  metes  and  bounds  than  was  expressed  in  the 
bond  and  will  of  her,  father,  to  William  Hartshorne,  who  took  posses- 
sion of  the  land,  and  held  it  according  to  Berry's  survey,  which  makes 
north  6  west  the  back  line. 

William  Hartshorne  laid  off  the  northern  part  of  the  tract  firom  the 
river  to  north  6  west  in  twenty-three  lots,  which  he  sold  to  various 
persons ;  and  then,  in  May,  1779,  conveyed  the  residue  of  the  land, 
which  includes  that  in  controversy,  to  William  Harman,  of  Pennsyl- 
vania, by  metes  and  bounds,  taking  north  6  west  to  be  the  true  back 
Dne. 

In  the  year  1786,  Mordecai  Lewis,  executor  of  William  Harman, 
conveyed  this  land  to  Elisha  Cullen  Dick,  who,  in  1796,  conveyed 
eighty-three  acres,  the  land  now  in  dispute,  to  Henry  Lee,  who,  in 
June,  1797,  conveyed  to  Baldwin  Dade,  who,  on  the  29th  day  of 
December,  in  the  year  1801,  conveyed  to  Philip  Fitzhugh,  who,  on 
the  18th  of  February,  1802,  conveyed  to  Nathaniel  Pendleton.  In 
the  same  deed,  Fitzhugh  conveys  also  to  Pendleton  three  acres  of 
land,  other  part  of  the  tract  of  400  acres,  with  notice  that  Charles 
Alexander  claims  north  17  west  as  the  back  line. 

Previous  to  the  conveyance  firom  Baldwin  Dade  to  Philip  Fitzhugh, 
the  said  Dade  had  conveyed  the  land  in  controversy  to  Thomas 
Swan,  to  secure  a  debt  due  to  William  Hodgson.     Swan  conveyed 
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to  William  B.  Page,  in  trast  for  Hodgpon,  who  conveyed  to  Hodgson, 
who,  in  July,  1803,  conveyed  to  Pendleton. 

Soon  after  the  decision  in  favor  of  Carlyle  in  May,  1771, 
[  *  466  ]  Charles  Alexander  brought  an  ejectment  for  the  *  same 
lands,  and  in  1790,  a  verdict  was  given  in  his  favor,  on 
which  a  judgment  was  rendered,  which  was  affirmed  on  appeal  in 
1792.  In  1796,  Charles  Alexander  instituted  a  suit  in  the  court  of 
Chancery,  in  Virginia,  for  the' purpose  of  altering  the  boundaries  by 
which  the  land  of  Parthenia  had  theretofore  been  held,  and  of  laying  off 
that  tract  so  as  to  extend  it  to  north  17  west,  thereby  narrowing  its 
breadth  where  it  stretches  towards  the  town  of  Alexandria,  and  giv- 
ing it  more  length.  To  this  suit,  those  under  whom  Pendleton  claims, 
with  others,  were  made  defendants. 

Charles  Alexander  departed  this  life  in  the  year  1806,  and  the 
suit  has  not  been  revived. 

Nathaniel  Pendleton  being  about  to  sell  the  land  in  controversy, 
tendered  to  Charles  Alexander  a  deed  for  quieting  the  title ;  and,  on 
his  refusing  to  execute  it,  instituted  a  suit  to  compel  him  so  to  do. 
After  the  death  of  Charles  Alexander,  this  suit  was  brought  against 
the  defendant,  his  widow  and  children. 

In  the  circuit  court,  a  decree  was  rendered  in  favor  of  the  plaintiff 
from  which  the  defendants  have  appealed  to  this  court 

Swofm,  for  the  appellants. 

E.  X  LeCy  and  C.  Lee^  contra. 

[  *  468  ]      *  Marshall,  C.  J.     This  being  an  application  to  restrain 

a  person  from  the  assertion  of  title  in  the  ordinary  course 

of  judicial  proceedings,  the  prayer  of  the  bill  ought  not  to  be  granted 

in  a  doubtful  case ;  but  if  the  case  be  a  dear  one,  the  interposition 

of  equity  is  allowable ;  and  the  situation  of  the  land  adjoining  a 

growing  city,  the  number  of  persons  who  are  consequently  interested 

in  the  settlement  of  the  question,  and  Hie  numerous  titles 

[  *  469  ]  which  depend  *on  it,  give  it  peculiar  claims  to  the  attention 

of  the  court 

By  the  laws  which  govern  this  case,  a  possession  of  thirty  years 
under  some  circumstances,  and  of  fifty  years  under  any,  constitutes 
a  title  against  all  the  world.  The  appellee  claiming  under  a  posses- 
sion perhaps  from  the  year  1732,  certainly  from  the  year  1741,  has  a 
complete  title,  unless  something  can  be  alleged  by  the  plaintiffs  in 
error  which  shall  deprive  him  of  the  advantages  of  that  possession. 

It  is  urged  that  the  contract  of  1741,  between  the  Alexanders  and 
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the  Dades,  made  the  latter  trustees  for  the  former  with  respect  to 
that  portion  of  the  land  indaded  in  Beiry's  survey,  which  they  had 
agreed  to  surrender  in  the  event  of  establishing  a  more  western  back 
line.  And  that,  therefore,  in  computing  time,  we  must  commence 
with  the  sale  firom  Parthenia  Dade  to  William  Hartshome,  in  May, 
1778. 

Had  the  land  continued  in  possession  of  Parthenia  Dade  and  her 
heirs,  the  question  whether  this  contract  was  of  unlimited  duration, 
or  contemplated  some  particular  suit  then  intended  to  be  brought, 
would  merit  consideration.  But  as  the  contract  does  not  appear  on 
the  title  papers^  but  was  verbal,  a  purchaser  for  a  valuable  considera- 
tion could  not  be  affected  by  it  unless  he  was  a  purchaser  with 
notice.  Finding  Parthenia  Dade  in  the  quiet  and  undisturbed  pos- 
session of  400  acres  of  land,  forming  a  parallelogranl,  limited  on  the 
west  by  the  line  north  6  west,  he  had  a  right  to  consider  that  line  as 
established,  so  far  as  respected  the  land  of  Parthenia.  He  was  not 
bound  to  know  that  a  private  parol  agreement  existed,  which  would 
control  the  possession.  This  trust,  therefore,  no  more  passed  with  the 
land  to  Hartshome,  than  wOuld  any  other  secret  trust  of  which  he 
had  no  knowledge. 

The  various  suits  which  have  been  instituted  by,  and  against  the 
ancestors  of  the  appellants,  cannot  affect  this  cause.    A  suit  not 
prosecuted  to  a  decree  or  judgment  is  not  constructive  notice  to  a  # 
person  not  a  pendente  lite  purchaser ;  and  were  the  law  otherwise, 
those  suits,  until  that  instituted  in  1796,  would  convey  no 
notice  of  the  •private  agreement  made  in  1741.     A  know-  [  *  470  ] 
ledge  of  the  suits,  therefore,  would  not  imply  a  knowledge 
of  the  trust ;  and  possession  for  fifty  years,  though  with  knowledge 
of  a  better  title,  if  adversary,  constitutes  a  good  defence^  against  that 
title. 

In  1796,  Charles  Alexander  instituted  a  suit  against  sundry  per- 
sons claiming  the  land  in  controversy  for  the  purpose  of  altering  the 
boundaries  which  had  been  held  by  Parthenia,  and  those  claiming 
nnder  her,  firom  the  year  1732,  and  which  had  been  surveyed  under 
an  interlocutory  decree  uMule  by  the  court  of  chancery,  in  the  year 
174L  In  defending  themselves  against  this  claim,  the  purchasers  of 
the  land  had  a  right  to  unite  the  possession  of  Parthenia  Dade  to 
their  possession,  without  being  affected  by  a  secret  trust,  of  which 
they  had  no  notice.  If,  upon  the  trial  of  that  suit,  a  possession  of 
fifiy  years  could  not  have  been  established,  and  if  the  court  should 
have  been  of  opinion  that  this  was  not  a  case  in  which  an  adversary 
possession  of  thirty  years  would  have  constituted  a  bar,  the  merits 
of  the  title  would  have  been  necessarily  investigated.    But  if  Charles 
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Alexander  had  permitted  that  sxdt  to  be  dismissed,  and  had  filed  a 
new  bill,  he  would  not  have  been  at  liberty,  in  the  computation  of 
time,  to  avail  himself  of  the  pendency  of  the  former  suit,  unless  he 
could  have  connected  the  two  suits  together.  The  law  is  the  same 
where  a  suit  terminates  by  abatement,  and  is  not  revived ;  such  a  suit 
takes  no  time  out  of  the  act  of  limitations*  The  title  of  Pendletoni 
therefore,  has  from  that  act  all  the  benefit  which  can  be  derived  from 
a  possession  from  the  year  1741,  when  a  possession  ostensibly  adver- 
sary by  metes  and  bounds  unquestionably  commenced,  to  the  insti- 
tution of  this  suit  in  the  year  1806.  The  deduction  which  the  laws 
of  Virginia  make  from  all  computations  of  time  in  consequence  of 
the  war  of  the  Revolution,  will  not  be  sufficient  to  take  this  case  out 
of  the  act  of  limitations.  The  appellees,  titie,  being  secured  by  a 
possession  of  more  than  fifty  years,  is  unquestionably  good,  and  it 
is  proper  that  the  doubts  which  hang  over  it  should  be  removed. 
There  is  no  error  in  the  proceedings  of  the  circuit  court,  and  the 
decree  is  affirmed* 

9  W.  S4l. 


[  •  471  ]  Pratt  and  others  v.  Carroll. 

8  C.  471. 

After  a  lapse  of  seyen  jears,  the  court  will  refase  to  decree  a  specific  performance  of  a  ooa« 
tract,  in  the  part  execution  of  which  the  complainants,  or  those  nnder  whom  they  claim, 
have  expended  large  sums  of  money,  although  the  first  defieralt  was  on  the  part  of  die 
defendant,  and  although  it  be  probable  that  the  failure  of  the  defendant  in  that  respect 
has  prevented  the  completion  of  the  execution  of  the  contract  on  the  part  of  the  com- 
plainants; circumstances  having  so  changed  that  neither  party  oonld  derive,  from  the 
execution  of  the  contract,  the  benefits  which  were  at  first  expected. 

Equity  cannot  relieve  where  it  is  impossible  to  reinstate  the  parties,  and  real  fault  is  impute 
able  to  the  complainant 

This  case  is  fully  stated  by  the  chief  justice,  in  delivering  the 
opinion  of  the  court 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 

This  is  an  appeal  from  a  decree  of  the  circuit  court  for  the  District 

of  Columbia,  whereby  a  bill  brought  by  the  plaintiffs  for  the  specific 

performance  of  a  contract,  was  dismissed.     The  material  facts  are 

these :  — 

Daniel  Carroll,  the  defendant,  was,  previous  to  the  establishment 
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of  the  city  of  Washington,  proprietor  of  a  large  tract  of  land,  part 
of  which  lies  within  its  present  limits.  This  part  was  conveyed  to 
trustees,  one  moiety  for  the  use  of  the  public,  and  the  other  moiety 
for  the  use  of  the  said  Carroll. 

After  the  place  for  the  seat  of  government  had  been  selected,  and 
the  boundaries  of  the  city  marked  out,  the  legislature  of  Maryland 
authorized  the  appointment  of  commissioners  to  superintend  the 
affairs  thereof,  and  among  other  powers  authorized  them  to  divide 
the  lots  in  the  said  city  between  the  public  and  the  original  proprie- 
tors, and  declared  that  such  divisions,  made  in  a  specified  form  and 
certified  by  them,  should  revest  in  the  original  proprietors  the  legal 
estate  whereof  they  were  formerly  seized,  in  the  lots  and  squares 
assigned  to  them  respectively.  The  commissioners  were  also  author- 
ized to  sell  the  lots  retained  for  the  public  use,  and  on  receiving  the 
purchase-money,  to  convey  to  the  purchasers.  On  the  23d  of  Sep- 
tember, 1793,  James  Greenleaf  purchased  firom  the  conunissioners 
3,000  lots  lying  in  that  part  of  the  city  which  had  been  conveyed  by 
Carroll ;  and  on  the  24th  of  December,  1793,  James  Ghreenleaf  and 
Robert  Morris  made  firom  the  commissioners  an  additional  purchase 
of  3,000  lots.  Neither  the  purchase-money  being  then  paid,  nor  a 
division  made,  the  legal  title  remained  in  the  trustees,  and  was  a 
security  for  the  purchase-money.  These  contracts,  if  execut- 
ed by  conveyances,  would  'have  vested  in  Greenleaf  and  [  *  472  ] 
Morris  all  the  public  lots  which  were  intermingled  with 
those  hereinafter  stated  to  have  been  purchased  by  Greenleaf  and 
Carroll. 

On  the  26th  day  of  September,  in  the  year  1793,  the  said  Daniel 
Carroll  and  James  Ghreenleaf  entered  into  articles,  whereby  Daniel 
Carroll  covenanted,  in  consideration  of  5L  and  of  the  covenants 
thereinafter  mentioned,  to  convey  to  the  said  Greenleaf  20  lots  of 
ground  in  the  city  of  Washington,  fironting  on  South  Capitol  street, 
in  all  convenient  speed  after  the  lots  in  that  part  of  the  said  street 
should  be  divided  between  the  said  Carroll  and  the  commissioners 
of  the  public  buildings.  The  said  conveyances  to  be  on  condition 
to  be  void  in  case  the  said  Ghreenleaf  should  not,  within  three  years 
firom  this  date,  erect  a  good  briclc  house  on  each  lot,  at  least  25  feet 
firont,  40  feet  deep,  and  two  stories  high.  And  the  said  Carroll 
further  covenanted,  that  after  the  division,  to  be  made  of  the  land 
lying  between  the  fork  of  thfe  canal,  between  him  and  the  commis- 
sioners should  be  completed,  he  would  sell  to  the  said  Greenleaf 
every  other  lot  belonging,  after  such  division,  to  the  said  Carroll,  for 
the  consideration  afterwards  mentioned  in  the  said  articles ;  and  would 
lay  out  the  whole  amount  of  the  purchase-money,  when  received, 
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in  building  houses  as  near  as  well  might  be  to  those  erected  and 
erecting  by  the  said  Greenleaf ;  and  in  case  of  selling  any  of  his 
property,  he  would  cause  buildings,  to  the  amount  of  the  purchase- 
money,  to  be  erected  thereon.  The  said  Greenleaf  agreed  to  erect, 
on  each  of  the  first-mentioned  20  lots,  one  good  brick  house,  at  least 
26  feet  front,  40  feet  deep,  and  two  stories  high,  within  thre^  years 
from  the  date,  and  to  reconvey  any  of  the  said  20  lots  not  built  upon 
within  the  time,  and  pay  100/.  for  each  of  the  said  lots  not  so  built 
upon ;  to  pay  301.  for  each  of  the  other  lots  to  be  purchased ;  to  lay 
out  on  the  last-mentioned  lots  the  sum  of  3,000/.  within  two  years, 
and  the  further  sum  of  3,000£  within  four  years ;  to  pay  one  half  of 
the  amount  of  the  purchase-money  with  interest  within  two  years, 
and  the  remainder  with  interest,  within  four  years.  Carroll  to  make 
deeds  for  the  last-mentioned  lots  purchased  as  the  money  should  be 
paid.     The  parties  bind  themselves  each  to  the  other  in  the  penal 

sum  of  20,000/. 
[  •473  ]  •  On  the  8th  June,  1795,  it  was  agreed  between  the  same 
parties  to  change  the  contract  so  far  as  that  the  said  Green- 
leaf should  build  twenty  brick  houses  of  such  description  as  he  should 
judge  proper,  provided  they  are  two  stories  high,  and  cover  an  equal 
extent  of  ground  with  the  houses  before  mentioned,  and  of  which  the 
one  moiety  or  ten  houses  shall  be  built  on  the  south  part  of  square 
numbered  651,  and  the  residue  on  the  east  side  of  said  square. 

In  July,  1794,  a  partial  division  was  made  between  Carroll  and 
Greenleaf,  by  which  the  square  No.  651  was  allotted  to  the  latter. 
It  was  on  this  square  that  the  twenty  houses  mentioned  in  the  con- 
tracts between  the  parties  were  intended  to  be  built. 

On  the  13th  of  May,  1796,  James  Greenleaf,  in  pursuance  of  ar- 
ticles made  July  10,  1795,  assigned  his  contract  with  Carroll  to 
Morris  and  Nicholson,  to  whom  he  also  transferred  his  interest  in  a 
large  portion  of  the  lots  purchased  from  the  commissioners.  In  the 
summer  of  1796,  Morris  and  Nicholson  came  to  the  city  of  Washing- 
ton, when  a  division  of  the  lots  was  completed,  which  was  reported  to 
the  commissioners  on  the  14th  of  September,  by  whom  it  was  then  rati- 
fied. Twenty  brick  houses  were  erected  on  the  square  651,  and 
covered  in  by  the  26th  of  September,  1796,  the  time  specified  in  the 
contract  Some  of  them  were  completed.  In  May,  1797,  Dsiniel 
Carroll  entered  into  the  square  651,  and  took  possession  of  the  build- 
ings thereon,  which  he  has  held  ever  since,  and  has  permitted  them 
to  be  greatly  injured. 

Morris  and  Nicholson  conveyed  their  property  in  the  city,  to  ihe 
plaintiffs,  in  trust  for  certain  creditors,  by  deed  bearing  date  the  26th 
day  of  June,  1797,  and  became  bankrupts.     This  bill  was  filled  in 
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December,  1804,  claiming  a  specific  performance  of  the  whole  con- 
tract of  September,  1793,  or,  if  the  court  should  be  of  opinion  that 
the  contract  ought  to  be  divided,  the  plaintiffs  pray  for  a  specific  per- 
formance of  that  part  of  it  which  respects  the  twenty  lots,  on  which 
they  say  houses  have  been  erected  in  conformity  with  their  agreement. 
They  contend  that  the  non-execution  on  their  part  of  so  much 
of  the  contract  of  September,  1793,  as  remains  to  be  •per-  [  *  474  ] 
formed,  is  not  to  be  ascribed  to  any  fault  of  theirs,  but  to 
the  failure  of  Carroll  to  convey  the  lots  he  has  stipulated  to  convey. 

On  the  part  of  the  defendant,  it  is  contended  that  he  could  not  con- 
vey until  a  division  should  be  made  and  sanctioned  by  liie  commis- 
sioners, and  that  it  was  as  much  the  duty  of  Ghreenleaf  as  of  himself 
to  attend  to  the  division.  That  his  great  motive  for  entering  into 
the  contract  was,  by  improving  that  part  of  the  city  in  which  his 
property  lay  to  increase  it?  value,  and  to  give  the  town  that  direction. 
That  this,  from  the  failure  of  the  other  contracting  party  to  perform 
his  covenants,  has  become  impossible :  that  the  consideration  on 
which  he  was  to  convey,  cannot  now  be  received ;  and  that  it  would, 
therefore,  be  iniquitous  to  compel  a  conveyance. 

This  court  is  clearly  of  opinion  that  by  the  contract  of  September, 
1793,  Daniel  Carroll  was  bound  to  convey  to  Ghreenleaf  the  property 
therein  mentioned,  without  waiting  for  the  execution  of  the  contract 
on  the  part  of  Ghreenleaf.  Being  so  bound,  he  ought  to  have  taken 
those  steps  which  were  within  his  power,  and  which  were  necessary 
to  be  taken  in  order  to  enable  him  to  perform  his  engagements.  He 
ought,  therefore,  to  have  obtained  from  the  commissioners  that  act 
which  would  revest  in  himself  the  property  to  be  conveyed. 

It  is  true  that  Grreenleaf,  having  purchased  the  public  lots,  must 
have  concurred  in  the  division,  and,  had  he  declined  coming  to  one, 
his  default  would  have  excused  Carroll.  But  it  is  not  pretended  that 
he  ever  declined  a  division.  It  is  true  that  his  omitting  to  press  one 
is  a  proof  that,  for  some  time  at  least,  he  was  not  anxious  on  the 
subject;  and  this  diminishes  the  blame  which  might  otherwise  attach 
to  CanoU  for  his  inattention  to  so  material  a  circumstance. 

But  in  July,  1794,  a  division  between  Carroll  and  Ghreenleaf  of 
several  squares  was  made,  and  the  square  on  which  the  twenty  houses 
were  to  be  erected  was,  among  others,  assigned  to  Greenleat  There 
is  no  excuse  for  the  delay  of  Carroll  in  enabling  himself  to 
convey  the  lots  assigned  to  Greenleaf  in  this  division.  He  •al-  [  *  476  ] 
leges  that,  as  the  calculations  of  their  contents  were  inaccur- 
rate,  the  confirmation  of  this  division  by  the  commissioners  was 
necessarily  deferred,  until  this  matter  should  be  adjusted.  But  the 
court  cannot  admit  the  sufficiency  of  this  apology.  Any  inaccuracy 
VOL.  III.  20 

Digitized  by  VjOOQIC 


230         SUPREME   COUBT  OF  THE  UNITED  STATES. 

Pratt  V,  Carroll.    8  C. 

in  the  calculations  would  be  adjusted  by  allowances  in  the  divisions 
afterwards  to  be  made  of  the  remaining  lots. 

It  appears  that  in  February,  1796,  Robert  Morris  offered  the  first 
payment  stipulated  in  the  contract  of  September,  1793,  with  the  inter- 
est which  had  accrued  thereon,  and  demanded  deeds  for  the  twenty 
lots.  In  this  letter,  Morris  consents  that  these  deeds  should  be  ex- 
ecuted as  an  escrow,  to  be  delivered  on  their  fulfilling  that  part  of  the 
contract  by  building  twenty  houses  on  the  said  lots,  and  proposes 
that  separate  deeds  should  be  executed,  that  so  many  might  be  de- 
livered as  Morris  and  Nicholson  should  entitle  themselves  to.  He 
also  demanded  a  conveyance  of  so  many  lots,  as  the  money  offered 
would  pay  for,  and  required  that  Carroll  should  perform  that  part  of 
his  contract  which  required  him  to  lay  out  half  the  money  received 
in  improving  adjacent  lots.  This  is  the  substance  of  Morris's  letter, 
dated  22d  February,  1796,  directed  to  Mr.  Cranch,  the  agent  of  Mor- 
ris, which  appears  by  Carroll's  letter,  written  on  the  29th  of  the  same 
month,  to  have  been  laid  before  him,  although  Mr.  Cranch  does  not 
recollect  the  fact  The  conveyances,  however,  were  not  made  nor 
the  money  paid. 

Although  the  covenant  to  convey  is  not  a  condition  precedent  on 
the  performance  of  which  the  covenant  to  build  depends,  yet,  both 
firom  the  words  of  the  contract  and  the  nature  of  the  transaction,  it 
was  apparently  the  expectation  of  the  parties  that  the  conveyance 
would  precede  the  building.  Nor  was  the  conveyance  an  immaterial 
circumstance.  In  any  state  of  things  it  was  an  important  part  of  the 
contract,  and  in  the  events  which  have  actually  occurred,  it  was  so 
important  as  to  render  it  probable  that  the  failure  of  Carroll  in  this 
respect,  has  prevented  the  completion  of  the  twenty  buildings.  Under 
this  view  of  the  case,  had  the  bill  demanding  a  specific  performance, 
been  brought  immediately  after  the  entry  of  Mr.  Carroll  in  May, 
1797,  the  claim  of  the  plaintiffs  would  certainly  have  been 
[  •  476  ]  •  entitled  to  serious  attention,  and  might  perhaps  have  pre- 
vailed. It  was  not  then  too  late,  by  executing  the  contract, 
to  have  effected  its  great  object.  But  the  state  of  things  is  now  en- 
tirely altered.  The  effort  to  give  the  city  that  direction  would  now, 
according  to  every  reasonable  calculation,  be  unavailing.  Time,  there- 
fore, in  this  contract  was  essential ;  and  cJthough,  in  consequence  of 
the  failure  of  Carroll  to  convey,  the  court  might  have  relieved  against 
a  forfeiture  so  long  as  an  execution  of  the  contract  could  place  the 
parties  essentially  in  the  situation  in  which  they  would  have  stood 
had  exact  punctuality  been  observed ;  yet  equity  cannot  relieve  where 
it  is  impossible  to  place  the  parties  in  the  same  situation,  and  when 
real  fault  is  imputable  to  the  person  praying  the  aid  of  the  court 
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So  £Bur,  then,  as  Moms  and  Nicholson  have  failed  to  execute  the  con- 
tract of  September,  1793,  the  plainti^  are  too  late  to  be  entitled  to 
the  aid  of  this  court 

But  it  is  contended  that  Morris  and  Nicholson  have  folly  complied 
with  that  part  of  the  contract  which  respected  building  twenty  houses, 
and  are  therefore  entitled  to  a  conveyance  of  the  twenty  lots.  The 
description  of  the  houses  to  be  built  is  so  indefinite  as  to  be  satisfied, 
it  IB  said,  by  running  up  the  brick  walls,  and  putting  on  the  roofs. 

The  court  is  not  of  that  opinion.  On  fair  construction,  the  con- 
tract requires  that  the  houses  should  be  fit  for  the  habitation  of 
families.  No  particular  degree  or  kind  of  finishing  is  prescribed ;  but 
a  boilding  cannot  be  fairly  denominated  <<  a  good  brick  house  "  until 
it  be  rendered  a  comfortable  dwelling,  fit  for  the  reception  of  a  tenant. 
This  was  certainly  contemplated  by  the  parties,  and  a  different  con- 
Btraction  would  tolerate  an  unfair  and  fraudulent  execution  of  the 
agreement. 

But,  although  the  twenty  houses  were  not  all  completed,  some  of 
them  were,  and  on  examining  the  contract  it  appears  that  Greenleaf 
and  Us  assigns  were  entitled  to  a  lot  for  each  house  they  should  build. 
The  contract,  with  respect  to  the  twenty  lots,  was  not  entire.  It  was 
not  necessary  to  perform  the  whole  contract,  or  to  forfeit  the  whole 
property  —  that  which  was,  as  well  as  that  which  was  not  improved. 
This  will  be  clearly  perceived  on  a  reference  to  the  contract  itself. 

•CJarroll  covenants  to  convey  twenty  lots  with  condition  [•477] 
to  be  void,  if  Greenleaf  shall  not  within  three  years  erect  a 
good  brick  house  of  stipulated  dimensions  on  each  lot.  Greenleaf 
agrees  to  erect  the  houses,  and  covenants  to  reconvey  any  lot  not 
built  upon  within  the  time,  and  to  pay  lOOL  for  each  lot  not  so  built 
upon.  This  stipulation  obviously  severs  the  contract  with  respect  to 
each  lot.  Only  those  not  built  upon  were  to  be  reconveyed,  and  for 
each  lot  reconveyed  there  was  a  forfeiture  of  lOOL 

So  far  as  the  contract  has  been  executed  by  Greenleaf  or  his 
assigns,  he  and  they  ought  to  be  placed  in  the  same  situation  8is  if  it 
had  been  executed  by  Carroll  ako.  Had  it  been  executed  by  him, 
the  title  of  Morris  and  Nicholson  to  as  many  lots  as  they  had  erected 
honses  of  the  description  agreed  upon  would  have  been  absolute.  It 
could  not  have  been  defeated  by  their  failure  to  perform  the  residue 
of  the  contract  Carroll  ought  not  to  enable  himself  to  defeat  it  by 
having  broken  his  contract. 

The  plainti£b,  then,  ought  to  have  a  conveyance  of  so  many  lots  as 
shall  be  equal  to  the  number  of  houses  they  have  completed  under 
the  agreement  of  September,  1793 ;  and  as  Carroll's  entry  in  May, 
1797,  was  so  far  tortious,  he  ought  to  be  accountable  for  the  injury 
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sustained  by  the  property,  and  for  rents  and  profits  from  that  time. 
But  as  the  same  contract  binds  Greenleaf  and  his  assigns  to  pay 
100^  for  each  lot  not  improved,  and  as  the  court  does  not  consider 
this  as  a  mere  penalty,  but  as  damages  assessed  by  the  parties  them- 
selves, the  plaintiffe  will  not  be  entitled  to  a  conveyance  of  the  lots 
which  were  improved  without  paying  lOOZ.  with  interest  from  the 
6th  of  May,  1797,  the  time  when  the  contract  was  determined  by 
the  entry  of  Carroll,  on  each  unimproved  lot  It  is  at  their  election 
to  obtain  a  specific  performance  on  these  terms,  or  to  abandon  tiieir 
claim. 

It  is  the  opinion  of  this  court  that  the  decree  of  the  circuit  court 
ought  to  be  reversed  and  annulled,  and  the  cause  remanded  wrQi 
directions  to  take  an  account  of  rents  and  profits  which  have  been 

or  might  have  been  received  by  the  defendant  on  the  houses 
[  *  478  ]  which  have  *  been  completed  by  Morris  and  Nicholson  on 

the  twenty  lots  in  the  proceedings  mentioned ;  and  also  to 
take  an  account  of  the  money  with  interest  thereon,  which  was 
demandable  by  the  defendant  on  each  unimproved  lot ;  and  that  an 
issue,  to  be  tried  either  in  Alexandria  or  Washington,  be  directed  to 
ascertain  what  damages  have  been  sustained  by  the  houses  built  by 
Morris  and  Nicholson  previous  to  the  6th  of  May,  1797,  whether 
finished  or  unfinished,  on  those  lots  which  shall  be  decreed  to  be 
conveyed  to  the  plaintifTs,  since  the  entry  then  made  by  the  defend* 
ant ;  and  that  on  receiving  the  balance,  if  any,  which  may  remain 
due  to  the  said  Carroll,  after  deducting  the  rents  and  profits  before 
mentioned,  and  the  damages  aforesaid,  he  be  directed  to  convey  to 
the  plaintiffs  a  number  of  standard  lots  which  shall  be  equal  to  the 
number  of  houses  completed  by  the  said  Mor^s  and  Nicholson  in 
pursuance  of  the  contract  of  September,  1793;  the  said  lots  to  be 
those  on  which  the  houses  stand,  which  may  have  been  completed, 
and  if  there  be  more  than  one  house  standing  on  the  same  standard 
lot,  so  that  it  may  be  necessary  to  convey  lots  not  folly  improved  in 
order  to  make  the  quantity  of  ground  equal  to  the  supe^cial  contents 
of  the  standard  lots  to  be  conveyed,  then  such  standard  lots  are  to 
be  laid  off  by  direction  of  the  circuit  court,  in  such  manner  as  may 
be  equitable  and  convenient ;  provided  that  the  ground  improved  or 
built  upon  by  Morris  and  Nicholson  under  the  said  contract,  and 
reentered  upon  by  the  defendant  in  May,  1797,  be  appropriated  in 
the  first  instance  as  far  as  the  same  shall  suffice  or  be  necessary  to 
make  up  the  quantity  of  ground  to  be  conveyed  to  the  plaintiflb,  but 
so  appropriated  that  no  lot  shall  be  divided,  unless  it  be  necessary  to 
convey  part  of  a  lot  in  order  to  make  up  the  fall  quantity  of  six 
standard  lots. 

UT.l7%i  8H.1S4. 
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Associate  Justices. 


Mandeville  v.  The  Union   Bank  of  Georgetown. 

9C.9. 

By  makiBc^  *  note  iMiyable  at  a  bank,  the  maker  waives  his  right  to  offset  a  claim  against 
the  payee,  in  an  action  by  the  bank. 

Error  to  the  circtdt  court  for  the  District  of  Columbia,  in  an  action 
of  debt  upon  a  negotiable  promissory  note,  made  at  Alexandria,  and 
declared  on  its  face  to  be  negotiable  at  the  Union  Bank  of  Greorge- 
town.  The  note  was  accordingly  discounted  for  the  payee  by  that 
bank,  and  at  the  trial  the  maker  sought  to  set  off  certain  debts  due 
to  him  from  the  payee. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  11  ] 
follows :  — 
It  is  entirely  inmiaterial  whether  this  question  be  governed  by  the 
20* 
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laws  of  Virginia  or  of  Maryland.  By  neither  of  them  can  the  discounts 
claimed  by  the  plaintiff  in  error  be  allowed. 

3y  making  a  note  negotiable  in  bank,  the  maker  authorizes  the 
bank  to  advance  on  his  credit  to  the  owner  of  the  note  the  sum 
expressed  on  its  face. 

It  would  be  a  firaud  on  the  bank  to  set  up  offsets  against  this  note 
in  consequence  of  any  transactions  between  the  parties.  These 
offsets  are  waived,  and  cannot,  after  the  note  has  been  discounted,  be 
again  set  up. 

The  judgment  is  to  be  affirmed,  with  damages,  at  the  rate  of  six 
per  cent  per  annum. 


Meigs  et  aL  v.  M'Cluno's  Lessee. 

9  C.  11. 

A  treaty  between  the  United  States  and  the  Cherokee  tribe  of  Indians  concerning  lands,  is 
the  contract  of  both  parties,  and  its  plain  terms  cannot  be  controlled  bj  the  acts  of  one 
of  the  agents  of  the  United  States. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
East  Tennessee.     The  case  is  stated  in  the  opinion  of  the  court 

C.  Lee^  for  the  plaintiff 

JoneSf  contra. 

[  •  16  ]  •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows:  — 
The  land  for  which  this  ejectment  was  brought,  lies  within  the 
territory  ceded  to  the  United  States  by  the  State  of  North  Carolina, 
and  was  claimed  by  a  patent  anterior  to  that  cession.  At  the  date 
of  the  grant,  the  Lidian  title  had  not  been  extinguished.  On  the 
25th  day  of  October,  1805,  a  treaty  was  made  between  the  United 
States  and  the  Cherokee  Indians,  in  which  the  Indians  ceded  to  the 
United  States  "  all  the  land  lying  to  the  north  of  the  following 
boundary  line ;  beginning  at  the  mouth  of  Duck  River,  running  thence 
up  the  main  stream  of  the  same  to  the  junction  of  the  fork,  at  the 
head  of  which  Fort  Nash  stood,  with  the  main  south  fork ;  thence  a 
direct  course  to  a  point  on  the  Tennessee  River  bank  opposite  tiie 
mouth  of  the  Highwassee  Rivw." 
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•  The  qaestioD  on  which  the  cause  has  been  placed  is  [  *  17  ] 
this.     Is  the  land,  claimed  by  the  plaintiff  in  the  court 
below,  within  the  ceded  territory  ? 

The  line  mentioned  in  the  treaty  has  been  run,  and  the  land  In 
controversy  lies  on  the  north  side  of  it,  and  consequently  within  the 
limits  ceded  to  the  United  States ;  but  there  was  a  further  stipulation 
in  the  treaty,  which  the  plaintifis  in  error  say  comprehends  the  lands 
for  which  this  suit  is  brought. 

After  describing  the  ceded  territory,  the  treaty  proceeds  to  say : 
^'And  whereas  from  the  present  cession  made  by  the  Cherokees,  and 
other  circumstances,  the  sites  of  the  garrisons  at  South  West  Point 
and  TeUico  are  become  not  the  most  convenient  and  suitable  places 
for  the  accommodation  of  the  said  Indians,  it  may  become  expedient 
to  remove  the  ssdd  gairisons  and  factory  to  some  more  suitable 
place,"  three  other  square  miles  are  reserved  for  the  particular  disposal 
of  the  United  States  on  the  ncnrth  bank  of  the  Tennessee,  opposite  to 
and  below  the  mouth  of  Highwassee. 

The  ceded  territory  lies  above  the  mouth  of  Highwassee,  as  does 
the  land  in  controversy ;  yet  the  plaintiffs  in  error  contend  that  this 
land  is  within  the  stipulation  for  a  reserve  of  three  square  miles  to 
Ue  below  the  mouth  of  Highwassee. 

They  attempt  to  sustain  this  proposition  by  alleging  that  the  word 
"below**  was  inserted  in  the  treaty  by  mistake,  when  the  word 
"  above  "  was  intended. 

This  mistake  ought  certainly  to  be  very  clearly  demonstrated, 
before  the  courts  of  the  United  States  can  found  upon  its  existence 
a  judgment  which  shall  deprive  a  citizen  of  his  property. 

The  argument,  so  far  as  it  is  drawn  from  the  treaty  itself,  rests  on 
the  word  "  reserved."  It  is  said  that  the  lands  "  reserved  for  the 
particular  disposal  of  the  United  States,"  must  necessarily  be  a  part 
of  the  ceded  temtory,  or  the  term  would  not  aptly  express  the  idea  of 
the  parties. 

•  The  court  cannot  accede  to  this  reasoning.  The  treaty  [  *  18  ] 
is  the  contract  of  both  parties,  each  having  lands.     The 

words  are  the  words  of  both  parties,  and  the  term  might,  without 
any  strained  construction,  be  applied  to  the  lands  of  either.  No 
great  violence  is  done  to  the  known  import  of  the  term  as  used  in 
the  treaty,  if  it  be  considered  as  equivalent  to  the  words  "  set  apart" 
This  construction  is  rendered  necessary  by  the  word  "  other."  "  Three 
other  square  miles,"  that  is,  other  than  those  before  ceded,  are  reserved 
for  the  particular  disposal  of  the  United  States.  The  context,  instead 
of  proving  that  the  word  ** below"  was  used  by  mistake  in  the 
treaty,  would  rather  induce  the  court  to  put  that  construction  on  an 
ambiguous  term,  had  one  been  employed. 
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The  counsel  for  the  plaintiffii  in  error  also  rely  on  a  letter  written 
by  the  commissioners  who  negotiated  the  treaty  to  the  secretary  of 
war  on  the  10th  day  of  Jannaiy,  1806.  Bat,  without  inquiring  into 
the  weight  to  whi(^  such  a  letter  is  entitled  in  such  a  case,  it  is  to  be 
observed  that  the  letter  agrees  with  the  terms  of  the  treaty.  It  says 
that  the  three  square  miles  reserved  for  the  particular  disposal  of  the 
United  States,  were  ^<  opposite  to  and  below  the  mouth  of  the  BCgh- 
wassee."  It  is  unnecessary  to  make  a  further  comment  on  this  letter 
than  to  say,  that  there  is  no  expression  in  it  which  appears  to  the 
court  to  countenance,  in  the  slightest  degree,  the  idea  that  the  word 
<^ below"  in  the  treaty  was  used  by  mistake  instead  of  the  word 
"  above." 

The  facts,  that  the  agents  of  the  United  States  took  possession  of 
this  land  lying  above  the  mouth  of  the  Highwassee,  erected  expensive 
buildings  thereon,  and  placed  a  garrison  there,  cannot  be  admitted  to 
give  an  explanation  to  the  treaty,  wMch  would  contradict  its  pbdn 
words  and  obvious  meaning.  The  land  is  certainly  the  property  of 
the  plaintiff  below ;  and  the  United  States  cannot  have  intended  to 
deprive  him  of  it  by  violence,  and  without  compensation.  This 
court  is  unanimously  and  clearly  of  opinion  that  the  circuit  court 
committed  no  error  in  instructing  the  jury  that  the  Indian  title  was 
extinguished  to  the  land  in  controversy,  and  that  the  plaintiff  below 
nught  sustain  his  action. 

The  judgment  is  affirmed^  with  costs. 

5  P.  1 ;  18  P.  195. 


\    *19    ]  *  SiMMS  V.  QUTHRIS,  et  oL 

9  C.  19. 

The  land  law  of  Virginia,  which  gives  a  right  of  preemption  to  those  iriio  had  marked  and 
improved  land  before  the  year  1778,  refers  that  right  to  the  time  when  the  improTement 
was  made,  and  to  the  time  of  the  passage  of  the  act,  and  not  to  the  time  when  the  claim 
for  sneh  preemption  was  made  before  the  court  of  commissioBerB. 

If  an  entry  be  made  by  the  assignee  of  a  preemption  right,  it  will  be  good,  although  tha 
name  of  the  assignor  be  not  mentioned  in  the  entiy,  if  the  entiy  refor  to  the  wanant,  and 
if  it  mention  an  improvement,  provided  the  place  be  described  with  saffldent  certainty  in 
other  respects. 

A  bill  in  equity  to  enjoin  a  judgment  ai  law  is  not  to  be  considered  as  an  original  bill,  and 
therefore  it  is  not  necessary  in  a  court  of  limited  jurisdiction  to  make  othw  parties,  if  the 
introduction  of  those  parties  should  create  a  doubt  as  to  the  jurisdictipn  of  the  court. 

A  complainant  in  equity  cannot  obtain  a  decree  for  more  than  he  has  asked  in  his  bill. 


Digitized  by  VjOOQIC 


FEBRUARY  TERBi,   1815.  237 

Simnu  o.  Qnthrie.    9  C. 

EitBOft  to  the  circuit  court  for  the  district  of  Kentucky,  in  a  suit  in 
equity. 

Marshall,  C.  J^  delivered  the  opinion  of  the  court. 

Charles  Simms,  the  plaintiff  in  error,  having  obtained  a  judgment 
in  ejectment  for  certain  lands  lying  in  Kentucky,  in  possession  of  the 
defendants,  for  which  the  said  Simms  held  a  patent  prior  to  that 
under  which  the  defendants  claimed,  a  bill  of  injunction  was  filed  by 
them,  praying  that  he  might  be  decreed  to  convey  to  them  so  much 
of  the  land  in  their  possession  as  was  included  within  his  patent. 

It  appeared  in  evidence  that,  in  the  year  1776,  a  company,  of  whom 
John  Ash  was  one,  marked  and  improved  several  parcels  of  land 
lying  on  the  waters  of  Salt  Biver.  John  Ash  made  an  improvement 
on  the  waters  of  the  Town  Fork  of  8alt  8iver,  soon  after  which 
William  iPCollom,  another  member  of  the  same  company,  made 
an  improvement  at  a  spring  on  the  same  stream,  about  seven  hundred 
yards  below  him.  Ash  complained  that  ATColIom  had  encroached 
on  his  rights  by  approaching  too  near  him ;  upon  which,  they  agreed 
<b  decide  by  lot  who  should  be  entitled  to  both  improvements.  For- 
tune determined  in  favor  of  Ash,  and  ftTCoUom  relinquished  his 
rights,  and  improved  elsewhere.  Ash  afterwards  amended  both 
improvements,  and  planted  peach-stones  at  that  which  was  made  by 
himself. 

In  April,  1780,  before  the  court  of  commissioners  appointed  in 
conformity- with  the  act  generally  denominated  the  previous  title  law, 
John  Ash  obtained  a  certificate  in  the  following  words :  "John  Ash, 
senr.  claimed  a  preemption  of  1,000  acres  of  land  in  the  district  of 
Kentucky,  on  account  of  marking  and  improving  the  same, 
in  the  year  1776,  lying  on  the  waters  of  the  *  Town  Fork  [  ^20  ] 
of  Salt  River,  about  two  miles  nearly  east  from  Joseph  Cox's 
land,  to  include  his  improvement.  Satisfactory  proof  being  made 
to  the  court,  they  are  of  opinion  that  the  ssdd  Ash  has  a  right  to 
preemption  of  1,000  acres  of  land,  to  include  the  above  location,  and 
that  a  certificate  issue  accordingly." 

This  certificate  was  assigned  to  Terrell  and  Hawkins,  who,  in 
April,  1781,  made  the  following  entry  thereon  in  the  surveyor's  office 
of  the  county  in  which  the  lands  lie :  "  Terrell  and  Hawkins  entered 
1,000  acres.  No.  1,226,  on  the  waters  of  the  Town  Fork  of  Salt  River, 
about  two  miles  nearly  east  from  Joseph  Cox's  land,  to  include  his 
improvement."  This  entry  was  surveyed  and  patented,  and  the 
defendants  claim  under  it.  The  date  of  this  patent  was  on  the  6th 
of  March,  1786. 

The  entry  of  Charles  Simms  was  made  on  the  13th  of  April,  1780 
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his  survey  on  the  25th  of  the  same  month,  and  his  patent  issned  on 
the  19th  of  April,  1783. 

The  claim  under  an  improvement  being  of  superior  dignity  to  that 
of  Charles  Simms,  his  title  must  yield  to  that  of  the  defendants  in 
error,  if  theirs  be  free  from  objection. 

The  land  law  of  Virginia,  under  which  all  parties  claim,  requires 
that  locations  shall  be  made  so  specially  and  precisely  that  other  per- 
sons may  be  enabled  with  certainty  to  locate  the  adjacent  residuum. 

The  situation  of  Kentucky,  covered  with  conflicting  titles  to  land, 
has  made  it  necessary  that  this  requisition  of  the  law  should  be 
enforced  with  some  degree  of  rigor,  while  the  ignorance  of  early 
locators,  the  dangers  to  which  they  were  exposed,  and  the  difficult 
of  describing,  with  absolute  precision,  lands  which  were  held  by  a 
very  slight  improvement  made  on  a  single  spot,  and  which  could  not 
be  immediately  surveyed,  induced  the  courts  of  that  country,  for  the 
purpose  of  preserving  entries  as  far  as  was  consistent  with  law,  to 
fiume  certain  general  rules  of  very  extensive  application  to  cases 
which  occurred.  One  was,  that  the  designation  of  any  particular 
spot  of  general  notoriety,  or  such  a  description  of  it  in  rela- 
[  •  21  ]  tion  to  some  place  of  general  notoriety  *  as  would  clearly 
point  it  out  to  subsequent  locators,  would  give  sufficient 
notice  of  the  place  intended  to  be  appropriated,  and"  that  a  failure  to 
describe  the  external  figure  of  the  land  should  be  supplied  by  placing 
the  improvement  in  the  centre,  and  drawing  round  it  a  square  with 
the  lines  to  the  cardinal  points,  which  should  comprehend  the  quan- 
tity claimed  by  the  location. 

The  court  below  was  of  opinion  that  there  was  sufficient  certainty 
in  the  certificate  of  John  Ash,  senr.,  and  in  ihe  entry  afterwards  made  . 
with  the  surveyor  by  Terrell  and  Hawkins;  that  the  improvement 
intended  to  be  claimed  by  Ash  was  that  which  he  won  of  IVFCollom, 
and  that  the  land  should  be  surveyed  in  a  square  form  with  the  lines 
to  the  cardinal  points,  including  the  improvement  won  of  APCJollom 
in  the  centre.  A  survey  having  been  made  in  conformity  with  this 
interlocutory  decree,  the  court  ordered  the  defendant  below  to  convey 
severally  to  the  plsdntifTs  in  that  court  so  much  of  the  land  claimed 
by  them  as  was  included  in  his  patent.     To  this  decree  Charles 

Simms  has  sued  out  a  writ  of  error. 
[  •  23  ]  •  The  first  error  assigned  is  that  the  entry  and  survey  of 
the  plaintifi"  in  error  being  prior  to  the  claim  made  by  Ash 
before  the  court  of  commissioners,  gave  him  a  legal  right  to  the  land 
so  entered  and  surveyed,  not  to  be  affected  by  the  subsequent  claim 
of  Ash. 

The  words  of  the  act  of  assembly  are :  "  That  all  those  who, 
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before  the  said  first  day  of  January,  1*^78,  had  marked  out  or  chosen 
for  themselves  any  waste  or  unappropriated  lands,  and  built  any 
house  or  hut,  or  made  other  improvements  thereon,  shall  also  be 
entitled,  on  the  like  terms,  to  any  quantity  of  land,  to  include  such 
improvement,  not  exceeding  1,000  acres,  and  to  which  no  other  per 
eon  hath  any  legal  right  or  claim." 

The  court  is  clearly  of  opinion  that  the  words  of  the  law  refer  to 
the  time  when  the  improvement  was  made,  and  to  the  time  of  the 
passage  of  the  act ;  not  to  the  time  when  the  claim,  founded  on  that 
improvement,  was  made  to  the  court  of  commissioners.  If  the  land, 
when  improved,  was  waste  and  unappropriated,  if,  at  the  passage  of 
the  act,  no  other  person  had  <<  any  legal  right  or  claim  "  to  the  land 
so  improved,  such  right  could  not  be  acquired  until  that  of  the 
improver  should  be  lost. 

The  second  error  is,  that  the  entry  made  by  Terrell  and 
Hawkins  with  the  surveyor  has  no  reference  to  the  •pre-  [  *24  ] 
emption  certificate  of  Ash,  and  is  therefore  not  a  good  and 
valid  entry  of  Ash's  preemption  right 

Terrell  and  Hawkins  were  assignees  of  Ash ;  and  this  ought  to 
have  been  expressed  in  the  entry.  Those  words  are  omitted.  In 
consequence  of  their  omission,  it  does  not  appear  whose  improve- 
ment is  to  be  included. 

Upon  this  point  the  court  has  felt  a  good  deal  of  difficulty.  K  the 
entry  with  the  surveyor  could  be  connected  with  the  certificate  of  the 
commissioners,  this  difficulty  would  be  entirely  removed.  But  the 
court  is  not  satisfied  that,  according  to  the  course  of  decisions  in 
Kentucky,  such  reference  is  allowable. 

,  The  court,  however,  is  rather  inclined  to  sustain  the  location, 
because  its  terms  are  such  as  to  suggest  to  any  subsequent  locator 
the  nature  of  the  omission  which  had  been  made. 

Terrell  and  Hawkins  enter  1,000  acres  of  land,  ^'  to  include  his 
improvement"  It  was  then  a  warrant  founded  on  an  improvement ; 
and  that  improvement  was  made,  not  by  them,  but  by  a  single  per- 
son. Of  that  single  person  Terrell  and  Hawkins  were,  of  course,  the 
assignees.  The  place  was  described  with  such  certainty  as  would 
have  been  sufficient,  had  the  assignment  been  stated.  On  coming  to 
the  place.  Ash's  improvement  would  have  been  found.  The  mistake, 
therefore,  does  not  mislead  subsequent  locators.  It  does  not  point 
to  a  difibrent  place.  They  are  as  well  informed  as  they  would  have 
been  by  the  insertion  of  the  omitted  words.  The  entry,  too,  contains 
a  reference  to  the  warrant  which  the  law  directed  to  be  lodged  with 
the  surveyor,  and  to  remain  there  until  it  should  be  returned  with  the 
plat  and  certificate  of  survey  to  the  land-offi^. 
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3.  It  is  also  objected  that  some  of  the  defendants  in  error  do  not 
show  a  complete  legal  title  under  Teirell  and  Hawkins,  for  which 
reason  they  have  not  entitled  themselves  to  a  conveyance  firom 
Charles  Simms ;  and  that  one  of  them,  John  Meiggs,  has  obtained  a 
decree  for  140  acres  of  land,  although  in  the  bill  he  claimed  only  100 

acres. 
[  *  35  ]  *  Regularly,  the  claimants  who  have  only  an  equitable  title 
ought  to  make  those  whose  title  they  assert,  as  well  as  the 
person  from  whom  they  claim  a  conveyance,  parties  to  the  suit.  For 
omitting  to  do  so  an  original  bill  might  be  dismissed.  But  this  is  a 
bill  to  enjoin  a  judgment  at  law  rendered  for  the  defendant  in  equity 
against  tiie  plaintiffs.  The  bill  must  be  brought  in  the  court  of  the 
United  States,  the  judgment  having  been  rendered  in  that  court  Its 
limited  jurisdiction  might  possibly  create  some  doubts  of  the  pro- 
priety of  making  citizens  of  the  same  State  with  the  plaintiff,  parties 
defendants.  In  such  a  case,  the  court  may  dispense  with  parties  who 
would  otherwise  be  required,  and  decree  as  between  those  before  the 
court,  since  its  decree  cannot  affect  those  who  are  not  parties  to  the 
suit. 

It  is  certainly  a  correct  principle  that  the  court  cannot  decree  to 
any  plaintiff,  whatever  he  may  prove,  more  than  he  claims  in  his  bilL 
Nothing  further  is  in  issue  between  the  parties.  It  is  not  necessary 
to  inquire  whether  any  thing  appears  in  this  cause,  which  can  prevent 
the  plaintiff  from  availing  himself  of  this  principle;  because  the 
decree  will  be  opened  on  anoHier  point,  in  consequence  of  which  this 
objection  will  probably  be  removed. 

4.  The  fourth  error  is  that  John  Ash  having  two  improvements, 
it  is  uncertain  which  he  claimed  before  the  commissioners,  and 
his  entry  is  on  this  account  void ;  or  if  not  so,  then  his  claim  w^ 
for  the  improvement  made  by  himself^  and  not  for  that  won  from 
KTCollom. 

It  is  admitted  that  if  the  terms  of  the  entry  are  such  as  to  leave 
Ash  at  liberty  to  select  either  improvement,  it  is  void ;  and  that  if  the 
terms  of  the  entry  confine  him  to  either,  he  must  abide  by  his  original 
election. 

Upon  considering  the  testimony  on  this  point,  the  court  is  of  opin- 
ion that  the  entry  may  be  construed  to  refer  to  one  improvement  in 
exclusion  of  the  other ;  but  that  the  improvement  referred  to  is  the 
one  first  made  by  himself. 

Let  the  several  members  of  this  description  be  examined. 
[  'Se   ]      •John  Ash,  senr.,  claimed  1,000  acres  of  land,  &c.,  "on 
account  of  marking  and  improving  the  same  in  the  year 
1776." 
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Tbey  were  both  marked  and  improved  in  the  year  1776,  the  one 
by  Ash  himself,  the  other  by  IVFCoilom.  The  description  proceeds, 
"  lying  on  the  waters  of  the  Town  Fork  of  Salt  River,  about  two 
miles  nearly  east  from  Joseph  Ck)x's  land." 

Both  improvements  are  on  the  same  watercourse ;  but  that  made 
by  Ash  is  nearer  the  distance,  and  the  course  from  Joseph  Cox's  land, 
mentioned  in  the  certificate,  than  that  made  by  M'CoUom. 

If,  then,  it  be  not  absolutely  uncertain  to  which  improvement  refer- 
ence is  made  in  the  certificate,  this  court  is  of  opinion  that  the 
improvement  made  by  Ash  himself  is  designated. 

Is  there  any  testimony  in  the  cause  which  can  control  the  meaning 
of  the  terms  of  the  certificate  when  viewed  independent  of  that  testi- 
mony? 

There  is  evidence  that  the  improvement  at  IVFCollom's  spring  yas 
generally  known  in  the  neighborhood.  But  there  is  no  reeison  to 
believe  that  the  improvement  originally  made  by  Ash  himself  was 
not  also  known,  nor  is  there  any  reason  to  believe  that  he  had 
abandoned  it  On  the  contrary,  he  added  to  it  by  planting  peach- 
stones  after  having  won  that  made  by  IVFCollom. 

It  is  also  in  proof  that,  at  the  court  of  commissioners,  in  April, 
1780,  in  conversation  with  Thomas  Polk,  whom  he  then  designed  to 
call  on  to  prove  his  iraprotement,  he  said  that  he  intended  to  settle 
at  RFCoUom's  spring. 

Supposing  this  to  amount  to  a  declaration  of  his  intent  to  found 
Ids  claim  to  a  preemption  on  the  improvement  commenced  by  IVFCol- 
lom,  and  completed  by  himself,  that  intent  not  appearing  in  the 
certificate  and  entry,  could  not  control  those  documents.  But  the 
court  is  not  of  opinion  that  the  conversation  will  warrant 
this  •  inference.  The  whole  case  shows  that  Ash  retained  [  *  27  ] 
his  claim  to  both  improvements,  and  designed  to  include 
both  in  his  preemption.  They  are  both  included  in  his  survey.  His 
declaration,  therefore,  that  he  meant  to  settle  at  ATCollom's  spring, 
and  the  subsequent  building  of  a  cabin  at  that  spring,  no  more 
proves  which  improvement  was  the  foundation  of  his  title  than  if  he 
had  declared  a  design  to  settle  at  any  other  place  on  the  same  tract 
of  land,  and  had  carried  that  intention  afterwards  into  execution  by 
building  at  such  place. 

This  court  is  of  opinion  that  there  is  error  in  so  much  of  the 
decree  of  the  circuit  court  as  directs  the  survey  of  Ash's  preemption 
to  be  made  on  the  improvement  commenced  by  IVFCollom,  which  is 
at  black  A.,  in  the  plat  to  which  the  decree  refers ;  and  that  the  said 
preemption  right  ought  to  be  surveyed  on  the  improvement  originally 
made  by  Ash  himself^  which  is  at  figure  2  in  the  said  plat     The 
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decree,  therefore,  must  be  reversed,  and  the  cause  remanded  to  the 
circuit  court,  with  directions  to  conform  their  decree  to  the  opinion 
given  by  this  court 

Swatmy  for  the  plaintiff  in  error. 

Jones  J  contriL 

6  W.  550;  IP.  241. 


[  •  28  ]       •  Speake  and  others  v.  The  United  States. 

9  C.  28.  ! 

! 

If  a  statute  direct  a  bond  to  be  taken  before  a  clearance  granted,  one  taken  afterwards  is  not  j 

necessarily  invalid.  i 

Where  the  law  requires  a  bond  in  a  penal  sum,  equal  to  double  the  ralue  of  the  vessel,  both  I 

parties  are  estopped,  in  the  absence  of  fraud,  oppression,  and  circumvention,  from  denying  I 

that  the  penal  sum,  inserted  by  mutual  consent,  was  in  fact  double  that  value.  j 

A  bond  is  not  avoided  by  erasing  the  name  of  one  obligor,  and  inserting  the  name  of 
another  after  delivery,  by  consent  of  all  parties,  proved  by  parol. 

An  erasure,  or  interlineation,  apparent  on  the  face  of  a  deed  does  not  avoid  it,  unless  shown 

to  have  been  made  fraudulently,  or  without  the  assent  of  those  affected.  j 

i 
Error  to  the  circuit  court  for  the  District  of  Columbia.     The  ■ 

case  is  stated  in  the  opinion  of  the  court 

Swcmn^  and  C  Lee^  for  the  plaintifT  in  error.  i 

Jones^  contra.  i 

i 

[  •  34  ]  *  Story,  J.,  delivered  the  opinion  of  the  court,  as  fed- 
lows  :  — 

This  \&  an  action  of  debt,  brought  upon  a  bond  given  under  the 
1st  section  of  the  Embargo  Act  of  the  9th  of  January,  1808,  c  8.^ 
After  oyer  of  the  bond  and  condition,  various  pleas  were  pleaded  by 
the  defendants ;  but  it  is  unnecessary  to  consider  any  others  than 
those  upon  which  questions  have  been  argued  at  the  bar. 

The  second  separate  plea  of  the  defendant,  Robert  Ober,  and  the 
first  joint  plea  of  all  the  defendants  alleges,  in  substance,  that  the 


^  8  Stats,  at  Lai|^,  458. 
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bond  was  taken  by  the  collector  of  the  customs  at  Georgetown,  by 
color  of  his  office,  and  by  pretence  of  the  act  of  congress 
aforesaid,  *  and  that  the  bond  and  condition  were  not  taken  [  *  36  ] 
pursuant  to  the  act  of  congress,  but  contrary  thereto,  in  this, 
to  wit :  that  the  bond  was  not  seeded  or  delivered  until  after  the 
vessel  in  the  same  condition  mentioned  had  received  a  clearance  in 
due  form,  and  after  she  had  actually  departed  from  the  port  of  George- 
town, under  the  clearance,  by  reason  whereof  the  bond  is  void. 

To  this  plea  there  was  a  general  demurrer,  and  joinder  in  demur- 
rer ;  on  which  the  court  below  gave  judgment  for  the  United  States. 

It  is  argued  by  the  plaintiffs  in  error,  that  the  act  of  congress  of 
ihe  9th  of  January,  1808,  s.  1,  having  declared  that  no  vessel 
licensed  for  the  cocisting  trade  shall  be  allowed  to  depart  from  any 
port  of  the  United  States,  or  shall  receive  a  clearance,  until  the 
owner,  &c.,  shall  give  bond  to  the  United  States,  in  a  sum  double 
the  value  of  the  vessel  and  cargo,  &c.,  the  time  of  giving  the  bond 
is  of  the  essence  of  the  provision ;  and  that,  if  the  bond  be  not  taken 
until  after  the  dearance  or  departure  of  the  vessel,  it  is  illegal  and 
void. 

We  cannot  yield  assent  to  this  argument  In  our  opinion,  the 
statute,  as  to  the  time  of  taking  the  bond  and  granting  a  clearance, 
is  merely  directory  to  the  collector.  It  is  undoubtedly  his  duty  to 
comply  with  the  literal  requirements  of  the  statute. ,  If  he  neglect 
so  to  do,  it  is  an  irregularity  which  may  subject  him  to  personal 
peril  and  responsibility.  If  the  state  of  facts  has  existed  to  which 
the  statute  provision  is  applicable,  the  authority  to  require  and  the 
duty  to  give  the  bond  attaches ;  and,  by  the  voluntary  consent  of  the 
parties,  it  may  well  be  given  nunc  pro  tunc.  Upon  any  other  con- 
struction, the  owner  of  the  vessel  might  be  involved  in  great  diffi- 
culties. If  the  collector  be  not  authorized  to  receive  the  bond  after 
a  clearance,  neither  is  he  authorized  to  grant  a  clearance  before  he 
has  received  the  bond.  A  clearance,  therefore,  granted  before  such 
bond  should  be  given,  would  be  illegal  and  void ;  and  a  departure 
from  port  under  such  void  clearance,  "would  subject  the  owner, 
vessel,  and  cargo,  to  the  forfeiture  infficted  by  the  3d  section  of 
the  act  There  is  no  error  in  the  judgment  of  the  court  below  on 
this  plea. 

*  The  second  joint  plea  of  the  defendants  alleges  that  [  *  36  ] 
the  bond  was  not  taken  pursuant  to  the  act  of  congress, 
but  coqtrary  thereto,  in  this,  that  the  bond  was  taken  in  a  sum  more 
than  double  the  value  of  the  vessel  and  cargo,  whereby  the  bond 
became  void.  On  demurrer  to  this  plea,  and  joinder  in  demurrer, 
the  court  below  gave  judgment  for  the  United  States ;  and  we  are 
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of  opinion  that  the  judgment  so  given  ought  to  be  affirmed.  There 
is  no  allegation  or  pretence  that  the  bond  was  unduly  obtained  by 
the  collector,  colore  officii^  by  fraud,  oppression,  or  circumvention.  It 
must,  therefore,  be  taken  to  have  been  a  voluntary  bond  fide  bond.  The 
value  was  a  matter  of  uncertainty,  and  the  ascertaining  of  that  value 
was  the  joint  act  and  duty  of  both  parties.  When  once  that  value 
was  ascertained  and  agreed  to  by  the  parties,  and  a  bond  executed 
in  conformity  to  such  agreement,  the  parties  were  estopped  to  deny 
that  it  was  not  the  true  value.  If  an  issue  had  been  taken  upon  the 
fact,  the  evidence  on  the  face  of  the  bond  would  have  been  conclu- 
sive ix>  the  jury ;  and  if  so,  it  is  not  less  conclusive  upon  demurrer. 
It  would  be  dangerous  in  the  extreme  to  admit  \he  parties  to  avoid 
a  sealed  instrument  by  averring  that  there  was  an  error  in  the  value, 
by  an  innocent  mistake,  or  by  accident,  or  by  circumstances  against 
which  no  human  foresight  could  guard.  A  mistake  of  one  dollar 
would  be  as  fatal  as  of  ten  thousand  dollars.  Suppose  the  double 
value  were  underrated,  could  the  United  States  avoid  the  bond,  and 
tiiereby  subject  the  party  to  the  penalties  of  the  3d  section  ?  Where 
the  law  provides  that  the  penal  sum  of  a  bond  shall  be  equal  to  the 
double  value,  and  the  parties  voluntarily  and  without  fraud  assent  to 
the  insertion  of  a  given  sum*,  it  is  as  much  an  estoppel  as  if  the  bond 
had  specially  recited  that  such  sum  wus  the  double  value. 

The  tiiird  joint  plea  in  substance  alleges  that  after  the  execution 
of  the  bond,  and  after  the  clearance  and  departure  of  the  vessel  and 
cargo,  the  bond  was,  by  the  authority,  consent,  and  direction  of  the 
collector,  materially  altered  and  changed,  in  this,  that  the  name  of 
Ebenezer  Eliason  was  cancelled  and  erased  from  the  bond,  and  the 
name,  signature,  and  seal  of  the  defendant,  Robert  Ober,  substituted 
and  inserted  therein,  without  the  license,  consent,  or  author- 
[  •  37  ]  ity  of  the  defendant,  *  Robert  Beverly,  whereby  the  bond 
became  of  no  force.  To  this  plea  the  United  States  replied 
tiiat  the  bond  was  so  altered  and  changed  with  the  assent  and  by 
the  concurrent  license,  direction,  and  authority  of  all  the  defendants, 
and  of  the  said  Ebenezer  Eliason,  and  not  without  the  license,  con- 
sent, and  authority  of  the  defendants,  and  prayed  that  the  same 
might  be  inquired  of  by  the  country.  To  this  replication  there  was 
a  general  demurrer,  and  joinder  in  demurrer,  on  which  the  court 
below  gave  judgment  for  the  United  States ;  and  we  are  of  opinion 
that  the  judgment  was  right  It  is  clear,  at  the  common  law,  that 
an  alteration  or  addition  in  a  deed,  as  by  adding  a  new  obligor,  or  an 
erasure  in  a  deed,  as  by  striking  out  an  old  obligor,  if  done  with  the 
consent  and  concurrence  of  all  the  parties  to  the  deed,  does  not  avoid 
it.     And  this  principle  equally  applies  whether  the  alteration  or 
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erasure  be  made  in  pursuance  of  an  agreement  and  consent  prior  or 
subsequent  to  the  execution  of  the  deed ;  and  the  cases  in  the  books 
in  which  erasures,  interlineations,  and  alterations  in  deeds  have  been 
held  to  avoid  them,  will  be  found,  on  examination,  to  have  been 
cases  in  which  no  such  consent  had  been  given* 

It  has  been  objected  that  this  principle  of  letting  in  parol  evidence 
to  prove  alterations  in  a  deed  to  be  made  by  consent,  exposes  to  all 
the  mischiefs  against  which  the  statute  of  frauds  was  intended  to 
goiard  the  public  If  this  objection  were  valid,  it  would  equally 
apply  to  such  alterations  when  made  beifore  the  execution  of  the 
deed ;  for  if  not  taken  notice  of  by  a  memorandum  on  the  deed 
itself^  they  must  be  proved  in  the  same  manner.  But  it  is  to  be 
considered  that  the  parol  evidence  is  not  admitted  to  explain  or 
contradict  the  terms  of  the  written  contract,  but  only  to  ascertain 
what  those  written  terms  are.  On  non  est  factum^  the  present  validity 
of  the  deed  or  contract  is  in  issue  ;  and  every  circumstance  that  goes 
to  show  that  it  is  not  the  deed  or  contract  of  the  party,  is  proveable 
by  parol  evidence.  It  is  of  necessity,  therefore,  that  the  other  party 
should  support  it  by  the  same  evidence.  The  fact,  that  there  is  an 
erasure  or  interlineation  apparent  on  the  face  of  the  deed,  does  not, 
of  itself^  avoid  it.  To  produce  this  effect,  it  must  be  shown  to  have 
been  made  under  circumstances  that  the  law  does  not  war- 
rant Parol  evidence  *  is  let  in  for  this  purpose ;  and  the  [  *  38  ] 
mischief^  if  any,  would  equally  press  on  both  sides.  The 
principle,  however,  which  has  been  already  stated,  is  too  firmly  fixed 
to  be  shaken  by  any  reasoning  ab  inconvenierUu 

The  decision  upon  the  third  joint  plea  renders  it  unnecessary  to 
examine  the  bill  of  exceptions  taken  at  the  trial  on  the  issue  of  non 
est  factum.  That  bill  presents  the  same  point  as  the  third  joint 
plea,  with  this  difierence  only,  that  the  alteration  in  the  deed  by  the 
addition  of  a  new  obligor  was,  in  fact,  made  in  pursuance  of  an 
agreement  entered  into  between  the  parties  prior  to  the  original 
execution  of  the  deed. 

On  the  whole,  the  majority  of  the  court  are  of  opinion  that  the 
judgment  of  the  court  below  must  be  affirmed. 

Livingston,  J.  In  dissenting  from  the  court  in  its  judgment  on 
the  issue  of  law  arising  out  of  the  third  joint  plea,  I  can  only  say, 
that  I  am  not  prepared  to  admit  that  every  alteration  whatever  in  a 
deed,  after  its  execution,  for  such  is  the  extent  of  the  opinion  just 
given,  may  be  proved  by  parol  testimony.  After  perfecting  a  deed 
fai  one  form,  no  material  alteration  should  be  set  up  unaccompanied 
by  a  new  delivery,  and  a  note  or  memorandum  thereof;  otherwise,  a 
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bond,  which  is  proved  by  a  subscribing  witness  to  have  been  actaally 
given  for  only  one  hundred  dollars,  may  be  converted  into  one  for  as 
many  thousand,  if  the  obligee  can  only  produce  a  witness  who  will 
say  that  he  understood  the  obligor  as  assenting  to  it  The  only  case 
which  I  have  been  able  to  find  of  those  cited,  such  is  the  diflSculty 
of  procuring  books  in  this  place,  is  the  one  in  Levinz,  p.  11,  35, 
which  establishes  that  after  the  delivery  of  a  bond,  a  new  obligor 
may  be  added  in  this  way ;  not  that  the  name  of  one  may  be  struck 
out,  and  another  substituted  in  his  place.  Without  denying  the 
authority  of  the  case,  my  answer  to  it  is,  that  such  addition  might 
be  of  benefit,  but  could  not  injure  the  first  set  of  obligors ;  and 
therefore  the  court  might  feel  less  difficulty  in  admitting  such  fact 
to  be  proved.  It  is,  therefore,  no  interference  with  this  decision, 
to  say,  that  no  change  whatever  in  a  sealed  instrument,  after  its 
execution,  which  may  increase  the  liability,  or  be,  in  any  way  to 
the  prejudice  of  the  party  whose  deed  it  is,  (and  such 
[  •  39  ]  *  is  the  case  here,)  should  be  palmed  on  him  by  parol  testi- 
mony ;  ^  and  so,  vice  versdy  that  no  alteration  which  may  be, 
in  any  way,  injurious  to  the  grantee  or  obligee,  shoiild  be  set  up 
by  the  other  party ;  but  that  the  terms  in  which  the  deed  is  originally 
executed  should  alone  be  binding,  until  alterations  are  introduced 
into  it  by  the  same  solemnities  which  gave  existence  to  the  first. 
Such,  in  my  opinion,  is  the  salutary  rule  of  the  common  law ;  and, 
therefore,  I  think  that  the  judgment  of  the  circuit  court  ought  to  be 
reversed. 

Marshall,  C.  J.,  was  rather  inclined  to  think  that  the  plea  was 
good,  which  stated  that  the  bond  was  given  for  more  than  double  the 
value  of  the  vessel  and  cargo.  If  the  bond  was  given  for  more  than 
double  that  value,  he  thought  it  was  void  in  law. 

He  should  not,  however,  have  intimated  his  opinion  on  this  point  if 
a  dissenting  opinion  had  not  been  given  on  another  point  in  the  cause, 
and  his  silence  might  have  been  construed  into  an  assent  to  the  entire 
opinion  of  the  court  as  it  had  been  delivered. 

9  W.  680;  5  H.  233. 
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A  being  sole  owner  of  a  bill  of  excfaange  indorses  it  in  blank,  and  delirers  it  to  B  to  deliver 
to  C  for  coUectioir,  and  when  collected  to  place  the  amount  to  the  credit  of  A  and  B,  in 
acconnt  C  collects  the  amount,  but  refuses  to  place  it  to  the  credit  of  A  and  B,  who  settle 
their  account  with  C  and  paj  him  the  balance. 

A  afterwards  sues  C  for  the  amount  receired  upon  the  bills,  B  is  a  competent  witness  for  A 

Error  to  the  circuit  court  for  the  district  of  Khode  Island.  The 
case  is  stated  in  the  opinion  of  the  court 

•  P.  B.  Key  J  for  the  plaintiff  in  error.  [  *  41  ] 

EmteTj  for  the  defendants. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows:  — 

This  suit  was  brought  by  the  plaintiffs  in  error,  in  the  circuit  court 
of  the  United  States,  for  the  district  of  Rhode  Island,  to  recover  from 
the  defendants  the  amount  of  certain  bills  drawn  by  General  Le  Clerk, 
on  the  government  of  France. 

The  declaration  contains  several  counts,  some  special,  stating 
agreements  between  the  parties  for  the  payment  of  the  bills ;  others 
general,  among  which  is  a  count  for  money  had  and  received  by  the 
defendants,  to  the  use  of  the  plaintiffs. 

It  appeared,  at  the  trial,  that  the  plaintiffs  and  John  L.  Boss,  were 
ooncerned  in  certain  commercial  speculations,  in  the  prosecution  of 
which  John  L.  Boss  sailed,  in  1802  and  1803,  to  Bordeaux,  in  The 
Polly,  with  cargoes  in  which  they  were  jointly  interested.  On  the 
first  voyage.  Boss  carried  with  him  the  bills  of  exchange,  for  the 
amount  of  which  this  suit  was  brought,  indorsed  in  blank  by 
the  plaintiff',  Gardner,  which  he  delivered  to  •the  defendants  [  ^42  ] 
for  collection.  The  amount,  when  collected,  was  to  be 
placed  to  the.  credit  of  the  return  cargo  of  The  Polly,  in  which  the 
plaintiffs  and  John  L.  Boss  were  jointly  concerned.  The  account 
was  settled  without  giving  credit  for  the  amount  of  these  bills; 
and  Taber,  Gardner,  and  Boss  have  been  compelled  to  pay  the 
balance  acknowledged  to  be  due.  This  action  was  brought  to  charge 
the  defendants  with  the  bills,  alleging  that  their  amount  has  been 
received. 

At  the  trial,  the  plaintiff  offered  Boss  as  a  Vitness,  for  the  purpose 


Digitized  by  VjOOQIC 


248         SUPREME   COURT  OF  THE  UNITED   STATES. 

Tabcr  v,  Penrott.    9  C. 

of  proving  the  liability  of  the  defendants  for  the  amount  of  the  biUs. 
He  swore  that  he  had  no  interest  in  the  cause  nor  in  the  bills ;  but 
his  testimony  was  objected  to  by  the  defendants,  on  the  ground  of  his 
being  interested ;  and  the  court  was  moved  to  instruct  the  jury  that 
the  action  could  not  be  sustained,  because  Boss  was  not  a  party 
plaintiff  in  the  declaration.  This  direction  was  given  by  the  court, 
and  excepted  to  by  the  counsel  for  the  plaintiffs.  A  verdict  and  judg- 
ment were  rendered  for  the  defendants,  which  are  brought  into  this 
court  by  writ  of  error. 

The  defendants  in  error  contend,  that  the  bills  of  exchange  were 
part  of  the  cargo  of  The  Polly,  and  consequently  the  joint  property 
of  the  owners  of  ihkt  cargo.  But  of  this  there  is  no  other  evidence 
than  that  Boss  was  the  bearer  of  those  bills  indorsed  in  blank,  anid 
that  their  proceeds,  if  received,  were  to  be  placed  to  the  account  of 
the  return  cargo.  This  might  very  well  be,  and  yet  Taber  and  GJard- 
ner  remain  the  sole  owners  of  the  bills.  Their  amount,  if  received, 
might  be  credited  to  all  the  partners  in  their  account  with  Perrott 
and  Lee,  and  then  be  credited  to  Taber  and  Gardner,  in  settling  liie 
accounts  of  the  partnership.  Boss  then  would  have  no  interest  in 
the  bills,  unless  they  should  be  collected  and  carried  to  the  credit  of 
the  return  cargo.  That  account  having  been  settled  without  including 
this  item,  it  is  not  necessarily  implied,  from  the  facts  in  the  case,  tiiat 
Boss  was  interested ;  and  he  swears  that  he  was  not.  This  court  is 
of  opinion  that  the  circuit  court  erred  in  directing  the  testimony 
of  Boss  to  be  disregarded ;  and  also  in  directing  the  jury  to  find  for 
the  defendants  because  he  was  not  made  a  party  plaintiff  in  the 

suit. 
[  •  43  ]       •  Several  other  opinions  were  given  by  the  judge,  to  which 
exceptions  were  taken ;  but  it  is  unnecessary  to  review  them, 
as  they  depended  on  the  opinion  that  Boss  was  interested  in  the 
bills  for  which  the  action  was  brought 

The  judgment  is  reversed,  and  the  cause  sent  back  for  a  new 
triaL 
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Tbrrett  and  others  v.  Taylor  ^nd  others. 
•9  C.  43. 

The  religious  establishment  of  England  was  adopted  by  the  colony  of  Virginia,  together 

with  the  eommon  law  upon  that  subject,  as  far  as  it  was  applicable  to  the  circumstancet 

of  the  colony. 
The  freehold  of  the  churdi  lands  is  in  the  parson. 
A  legislative  grant  is  not  rcrocable. 
The  act  of  Virginia  of  1776,  confirming  to  the  church  its  rights  to  lands,  was  not  inconsistent 

with  the  constitution  or  bill  of  rights  of  Virginia ;  nor  did  the  acts  of  1 784.  c.  88,  and 

1785,  c.  37,  infringe  any  of  the  rights  intended  to  be  sectired  under  the  constitution,  either 

ciTil,  political,  or  religions. 
The  acts  of  1798,  c.  9,  and  1801,  c.  6,  so  far  as  they  go  to  divest  the  Episcopal  church,  of 

the  property  acquired  previous  to  the  Revolution,  by  purchase  or  donation,  are  unconstitu- 

tbnal,  and  inoperative. 
The  act  of  1 798,  c.  9,  merely  repeals  the  statutes  passed  respecting  the  church  since  the 

Revolution ;  and  left  in  full  operation  all  the  statutes  previously  enacted,  so  far  as  they  are 

not  inconsistent  with  the  present  constitution- 
Charch-wardens  are  not  a  corporation  for  holding  lands. 
Church  lands  cannot  be  sold  without  the  joint  consent  of  the  parson  (if  there  be  one)  and 

the  vestry. 

Appeal  from  the  circuit  court  for  the  District  of  Columbia,  sitting 
in  the  county  of  Alexandria. 

Taylor  8uid  others,  "  members  of  the  vestry  of  the  Protestant  Epis- 
copal church,  commonly  called  the  Episcopal  church  of  Alexandria, 
in  the  parish  of  Fairfax,  in  the  county  of  Alexandria,  and  District  of 
Columbia,  on  behalf  of  themselves  and  others,  members  of  the  said 
church,  and  of  the  congregation  belonging  to  the  said  church,"  filed 
their  bill  in  chancery  against  Terrett  and  others,  who  were  overseers 
of  the  poor  for  the  county  of  Fairfax,  in  the  State  of  Virginia,  and 
against  Greorge  Deneale  and  John  Muncaster,  wardens  of  the  said 
church,  and  against  James  Wren. 

The  bill  charges  that  on  the  27th  of  May,  1770,  the  vestry  of  the  said 
parish  and  church,  to  whom  the  complainants,  together  with  the  de- 
fendants, George  Deneale  and  John  Muncaster,  are  the  legal  and 
regular  successors  in  the  said  vestry,  purchased  of  a  certain  Daniel 
Jenuings  a  tract  of  land  then  situate  in  the  county  of  Fairfax  and 
State  of  Virginia,  but  now  in  the  county  of  Alexandria,  in  the  Dis- 
trict of  Ck)lumbia,  containing  516  acres,  which  the  said  Jennings  and 
his  wife,  by  deed  of  bargain  and  sale  on  the  18th  of  September,  1770, 
by  the  direction  of  the  then  vestry,  conveyed  to  a  certain  Townsend 
Dade,  since  deceased,  and  the  said  James  Wren,  both  then 
of  the  county  of  Fairfax,  and  •  the  church-wardens  of  the  [  *  44  ] 
sdd  parish  and  church  for  the  time  being,  and  to  their  suc- 
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cessors  in  office,  for  the  use  and  benefit  of  the  said  church  in  the  said 
parish.  That,  in  the  year  1784,  the  legislature  of  Virginia  passed 
an  act,  entitled  "  an  act  for  incorporating  the  Protestant  Episcopal 
church ; "  by  the  third  section  of  which,  power  is  given  to  the  minis- 
ters and  vestry  of  the  Protestant  Episcopal  church  to  demise,  alien, 
improve  and  lease  any  lands  belonging  to  the  church.  That  the 
act  of  1786,  entitled  "  an  act  to  repeal  the  act  for  incorporating  the 
Protestant  Episcopal  church,  and  for  other  purposes,"  declares  that 
the  acfrof  1784  shall  be  repealed,  but  saves  to  all  religious  societies 
the  property  to  them  respectively  belonging,  and  authorizes  them  to 
appoint,  from  time  to  time,  according  to  the  rules  of  their  sect,  trus- 
tees who  shall  be  capable  of  managing  and  applying  such  property 
to  the  religious  use  of  such  societies.  That  under  this  last  law  the 
complainants  conceive  they  have  the  power  of  requiring  the  church- 
wardens of  their  church,  who  are  the  trustees  appointed  by  the  vestry, 
under  the  direction  of  the  vestry  contemplated  by  the  last-mentioned 
act,  to  sell  or  otherwise  dispose  of  the  said  land,  and  to  apply  the 
proceeds  of  the  same  to  the  religious  use  of  the  society  or  congrega- 
tion belonging  to  the  said  church,  in  such  manner  as  the  vestry,  for 
the  time  being,  shall  direct.  That  the  complainants  have  been, 
according  to  the  rules  and  regulations  of  the  said  society,  appointed 
by  the  congregation,  vestrymen,  and  trustees  of  the  said  church,  and 
have  appointed  the  defendants,  Deneale  and  Muncaster,  church-war- 
dens of  the  said  church.  That  some  of  the  present  congregation  of 
the  church  were  originally  members  of  the  church  when  the  chnrch 
was  built,  and  when  the  land  w^  purchased,  and  contributed  to 
the  purchase  thereof.  That  some  of  them  reside  in  the  county  of 
Fairfax,  and  State  of  Virginia,  but  have  pews  in  the  church,  and 
contribute  to  the  support  of  the  minister.  That  the  lands  are  wast- 
ing by  trespasses,  &c.  That  the  complainants,  as  well  as  the  con- 
gregation, wish  to  sell  the  lands  and  apply  the  proceeds  to  the 
use  of  the  church ;  but  are  opposed  in  their  wishes  by  the  defend- 
ants, Terrett  and  others,  who  are  overseers  of  the   poor  for   the 

county  of  Fairfax,  and  who  claim  the  land  under  the  act  of 
[  ^45  ]  Virginia  of  the  12th  of  January,  1802,  authorizing   'the 

sale  of  certain  glebe  lands  in  Virginia,  which  was  not 
passed  until  after  the  District  of  Columbia  was  separated  from  the 
State  of  Virginia ;  in  consequence  of  which  claim  they  are  unable 
to  sell  the  lands,  &c,  wherefore  they  pray  that  the  defendants, 
Terrett  and  others,  the  overseers  of  the  poor,  may  be  perpetually 
enjoined  from  claiming  the  land,  that  their  title  may  be  quieted,  and 
that  the  defendants,  Deneale,  Muncaster,  and  Wren,  may  be  decreed 
to  sell  and  convey  the  land,  &c 
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The  bill  was  regularly  taken  for  confessed  against  all  the  defend- 
ants. The  court  below  decreed  a  sale,  &c«,  according  to  the  prayer 
of  the  bill. 

The  defendants,  Terrett  and  others,  the  overseers  of  the  poor,  ap* 
petded. 

Jones  J  for  the  plaintifis  in  error. 

K  J.  LeCy  and  Swantiy  for  the  defendants  in  error. 

Story,  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 

The  defendants  not  having  answered  to  the  bill  in  the  court  below, 
it  has  been  taken  pro  confessoy  and  the  cause  is  therefore  to  be  decided 
upon  the  title  and  equity  apparent  on  the  face  of  the  biU. 

K  the  plaintiffs  have  shown  a  sufficient  title  to  the  trust  prop- 
erty in  the  present  bill,  we  have  no  difficulty  in  holding  that 
they  are  entiUed  to  the  equitable  relief  prayed  for.  It  will  be  but 
the  case  of  the  cestuis  que  trust  enforcing  against  their  trustees  the 
rights  of  ownership  under  circumstances  in  which  the  objects  of  the 
trust  would  be  otherwise  defeated.  And  in  our  judgment  it  would 
make  no  difference  whether  the  Episcopal  church  were  a  voluntary 
society,  or  clothed  with  corporate  powers ;  for  in  equity,  as 
to  objects  which  the  •laws  cannot  but  recognize  as  useful  [  *  46  ] 
and  meritorious,  the  same  reason  would  exist  for  relief  in 
the  one  case  as  in  the  other.  Other  considerations  arising  in  this 
case,  material  to  the  title  on  which  relief  must  be  founded,  render 
an  inquiry  into  the  character  and  powers  of  the  Episcopal  church, 
indbpensable. 

At  a  very  early  period,  the  religious  establishment  of  England 
seems  to  have  been  adopted  in  the  colony  of  Virginia;  and,  of 
course,  the  common  law  upon  that  subject,  so  far  as  it  was  applica- 
We  to  the  circumstances  of  that  colony.  The  local  division  into 
parishes,  for  ecclesiastical  purposes,  can  be  very  early  traced  ;  and  the 
subsequent  laws  enacted  for  religious  purposes  evidently  presuppose 
the  existence  of  the  Episcopal  church  with  its  general  rights  and 
authorities  growing  out  of  the  common  law.  What  those  rights  and 
authorities  are,  need  not  be  minutely  stated.  It  is  sufficient  that, 
among  other  things,  the  church  was  capable  of  receiving  endow- 
ments of  land,  and  that  the  minister  of  the  parish  was,  during  his 
incumbency,  seized  of  the  freehold  of  its  inheritable  property,  as 
emphatically  persona  ecclesicBy  and  capable,  as  a  sole  corporation,  of 
transmitting  that  inheritance  to  his  successors.  The  church-wardens 
also,  were  a  corporate  body  clothed  with  authority  and  guardianship 
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over  the  repairs  of  the  church  and  its  personal  property ;  and  the 
other  temporal  concerns  of  the  parish  were  submitted  to  a  vestry 
composed  of  persons  selected  for  that  purpose.  In  order  more  effect- 
ucdly  to  cherish  and  support  religious  institutions,  and  to  define  the 
authorities  and  rights  of  the  Episcopal  officers,  the  legislature,  firom 
time  to  time  enacted  laws  on  this  subject.  By  the  statutes  of  1661, 
c.  1,  2,  3, 10,  and  1667,  c.  3,  provision  was  made  for  the  erection  and 
repsdrs  of  churches  and  chapels  of  ease  ;  for  the  laying  out  of  glebes 
and  church  lands,  and  the  building  of  a  dwelling-house  for  the 
minister ;  for  the  making  of  assessments  and  taxes  for  these  and 
other  parochial  purposes ;  for  the  appointment  of  church-wardens  to 
keep  the  church  in  repair,  and  to  provide  books,  ornaments,  &;c. ; 
and,  lastly,  for  the  election  of  a  vestry  of  twelve  persons  by  the 
parishioners,  whose  duty  it  was,  by  these  and  subsequent  statutes, 
among  other  things,  to  make  and  proportion  levies  and  assessments, 
and  to  purchase  glebes  and  erect  dwelling-houses  for  tiie 
[  •  47  ]  •ministers  in  each  respective  parish.  See  statute  1696, 
c  11;  1727,  c  6;  and  1748,  c  28— 2,  Tucker's  Blackst. 
Com.  Appx.  note  (m). 

By  the  operation  of  these  statutes  and  the  common  law,  the  lands 
thus  purchased  became  vested,  either  directly  or  beneficially,  in  the 
Episcopal  church.  The  minister,  for  the  time  being,  was  seized  of 
the  fireehold,  in  law  or  in  equity,  jwrc  ecclesuBy  and,  during  a  vacancy, 
the  fee  remained  in  abeyance,  and  the  profits  of  the  parsonage  were 
to  be  taken  by  the  parish  for  their  own  use.  CJo.  Lit  340,  b ;  341, 
342,  b;  2  Mass.  R.  600. 

Such  were  some  of  the  rights  and  powers  of  the  Episcopal  church 
at  the  time  of  the  American  Revolution ;  and  under  the  authority 
thereof  the  purchase  of  the  lands  stated  in  the  bill  before  the  court, 
was  undoubtedly  made.  And  the  property  so  acquired  by  the  church 
remained  unimpaired,  notwithstanding  the  Revolution ;  for  the  statute 
of  1776,  c.  2,  completely  confirmed  and  established  the  rights  of  the 
church  to  all  its  lands  and  other  property. 

The  stat  1784,  c  88,  proceeded  yet  further.  It  expressly  made 
the  minister  and  vestry,  and,  in  case  of  a  vacancy,  the  vestry  of  each 
parish  respectively,  and  their  successors  forever,  a  corporation  by  the 
name  of  the  Protestant  Episcopal  church  in  the  parish  where  they 
respectively  resided,  to  have,  hold,  use,  and  enjoy  all  the  glebes, 
churches,  and  chapels,  burying-grounds,  books,  plate,  and  ornaments 
appropriated  to  the  use  of,  and  every  other  thing  the  property  of  the 
late  Episcopal  church,  to  the  sole  use  and  benefit  of  the  corporation. 
The  same  statute  also  provided  for  the  choice  of  new  vestries,  and 
repealed  all  former  laws  relating  to  vestries  and  church-wardens,  and 
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to  the  Buppcnt  of  the  deigji  &c.,  and  dissolved  all  fonner  vestries ; 
and  gave  the  corporation  extensive  powers  as  to  the  purchstsing, 
holding,  aliening,  repairing,  and  regulating  the  church  properly.  This 
statute  was  repealed  by  the  statute  of  1786,  c  12,  with  a  proviso 
saving  to  all  religious  societies  the  property  to  them  respectively 
belonging,  and  authorizing  them  to  appoint,  from'  time  to  time, 
according  to  the  rules  of  their  sect,  trustees  who  should  be  capable 
of  managing  and  applying  such  property  to  the  religious 
•use  of  such  societies;  and  the  statute  of  1788,  c.  47,  [  *  48  ] 
declared  that  the  trustees  appointed  in  the  several  parishes 
to  take  care  of  and  manage  the  property  of  the  Protestant  Episcopal 
church,  and  their  successors,  should,  to  all  intents  and  purposes,  be 
considered  as  the  successors  to  the  former  vestries,  with  the  same 
powers  of  holding  and  managing  all  the  property,  formerly  vested  in 
them.  All  these  statutes,  from  that  of  1776,  c.  2,  to  that  of  1788,  \ 
e.  47,  and  several  others,  were  repealed  by  the  statute  of  1798,  c.  9, 
as  inconsistent  with  the  principles  of  the  constitution  and  of  religious 
freedom  ;  and  l^y  the  statute  of  1801,  c  5,  (which  was  passed  after 
the  District  of  Columbia  was  finally  separated  from  the  States  of 
Maryland  and  Virginia,)  the  legislature  asserted  their  right  to  all  the 
property  of  the  Episcopal  churches  in  the  respective  parishes  of  the 
State ;  and,  among  other  things,  directed  and  authorized  the  over- 
seers of  the  poor,,  and  their  successors  in  each  parish  wherein  any 
g^ebe  land  was  vacant  or  should  become  so,  to  sell  the  same  and 
appropriate  the  proceeds  to  the  use  of  the  poor  of  the  parish. 

It  is  under  this  last  statute  that  the  bill  charges  the  defendants,      i 
(who  are  overseers  of  the   poor  of  the  parish  of  Fairfax,)  with 
claiming  a  title  to  dispose  of  the  land  in  controversy. 

This  summary  view  of  so  much  of  the  Virginia  statutes  as  bears 
directly  on'the  subject  in  controversy,  presents  not  only  a  most  extra- 
ordinary diversity  of  opinion  in  the  legislature,  as  to  the  nature  and 
propriety  of  aid  in  the  temporal  concerns  of  religion,  but  the  more 
embarrassing  considerations  of  the  constitutional  character  and  effi- 
cacy of  those  laws,  touching  the  rights  and  property  of  the  Episcopal 
church. 

It  is  conceded  on  all  sides  tiiat,  at  the  Revolution,  the  Episcopal 
church  no  longer  retained  its  character  as  an  exclusive  religious 
establishment  And  there  can  be  no  doubt  that  it  was  competent 
to  the  people  and  to  the  legislature  to  deprive  it  of  its  superiority 
over  oQiet  religious  sects,  ami  to  withhold  from  it  any  support  by 
pubUc  taxation*  But,  although  it  may  be  true  that  "  religion  can  be 
directed  only  by  reason  and  conviction,  not  by  force  or 
violence,"  and  that  "all  men  are  equally  •entitled  to  the  [  ^49  ] 
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free  exercise  of  religion,  according  to  the  dictates  of  conscience,**  as 
the  bill  of  rights  of  Virginia  declares,  yet  it  is  difficult  to  perceive 
how  it  follows,  as  a  consequence,  that  the  legislature  may  not  enact 
laws  more  effectually  to  enable  all  sects  to  accomplish  the  great 
objects  of  religion,  by  giving  them  corporate  rights  for  the  manage- 
ment of  their  properly,  and  the  regulation  of  their  temporal  as  wefl 
as  spiritual  concerns.  Consistent  with  the  constitution  of  Virginia 
the  legislature  could  not  create  or  continue  a  religious  establishment 
which  shoiild  have  exclusive  rights  and  prerogatives,  or  compel  the 
citizens  to  worship  under  a  stipulated  form  or  discipline,  or  to  pay 
taxes  to  those  whose  creed  they  could  not  conscientiously  believe. 
But  the  free  exercise  of  religion  cannot  be  justly  deemed  to  be 
restrained  by  aiding  with  equal  attention  the  votaries  of  every  sect 
to  perform  tiieir  own  religious  duties,  or  by  establishing  frinds  for  liie 
support  of  ministers,  for  public  charities,  for  the  endowment  of 
churches,  or  for  the  sepulture  of  the  dead.  And  that  these  purposes 
could  be  better  secured  and  cherished  by  corporate  powers,  cannot 
be  doubted  by  any  person  who  has  attended  to  the  difficulties  which 
surround  all  voluntary  associations.  While,  therefore,  the  legislature 
might  exempt  the  citizens  from  a  compulsive  attendance  and  pay- 
ment of  taxes  in  support  of  any  particular  sect,  it  is  not  perceived 
that  either  public  or  constitutional  principles  required  the  abolition 
of  all  religious  corporations. 

Be,  however,  the  general  authority  of  the  legislature  as  to  the 
subject  of  religion,  as  it  may,  it  will  require  other  arguments  to 
establish  the  position  that,  at  the  Revolution,  all  the  public  property 
acquired  by  the  Episcopal  churches,  under  the  sanction  of  the  laws, 
became  the  property  of  the  State.  Had  the  property  thus  acquired 
been  originally  granted  by  the  State  or  the  king,  there  might  have 
been  some  color  (and  it  would  have  been  but  a  color)  for  such  an 
extraordinary  pretension.  But  the  property  W€ls,  in  fact,  and  in  law, 
generally  purchased  by  the  parishioners,  or  acquired  by  the  benefac- 
tions of  pious  donors.  The  title  thereto  was  indefeasibly  vested  in 
the  churches,  or  rather  in  their  legal  agents.  It  was  not  in  the  power 
of  the  crown  to  seize  or  assume  it ;  nor  of  the  parliament  itself  to 

destroy  the  grants,  unless  by  the  exercise  of  a  power  the 
[  *50  ]  most  *  arbitrary,  oppressive,  and  unjust,  and  endured  only 

because  it  could  not  be  resisted.  It  was  not  forfeited ;  for 
the  churches  had  conmiitted  no  offence.  The  dissolution  of  the  regal 
government  no  more  destroyed  the  right  to  possess  or  enjoy  this 
property  than  it  did  the  right  of  any  other  corporation  or  individual 
to  his  or  its  own  property.  The  dissolution  of  the  form  of  govern- 
ment did  not  involve  in  it  a  dissolution  of  civil  rights,  or  an  aboliti<Mi 
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of  the  common  law  under  which  the  inheritances  of  every  man  in  the 
State  were  held.  The  State  itself  succeeded  only  to  the  rights  of  the 
crown ;  and,  we  may  add,  with  many  a  flower  of  prerogative  struck 
from  its  hands.  It  has  been  asserted  as  a  principle  of  the  common 
law,  that  the  division  of  an  empire  creates  no  forfeiture  of  previously 
vested  rights  of  property.  KeUy  v.  Harrison,  2  John.  c.  29 ;  Jackson 
V.  Lunn,  3  John.c  109;  Calvin's  case,  7,  CJo.  27.  And  this  principle 
is  equally  consonant  with  the  common  sense  of  mankind  and  the 
maxims  of  eternal  justice.  Nor  are  we  able  to  perceive  any  sound 
reason  why  the  church  lands  escheated  or  devolved  upon  the  State 
by  the  Revolution,  any  more  than  the  property  of  any  other  corpora^ 
tion  created  by  the  royal  bounty  or  established  by  the  legislature. 
The  Revolution  might  justly  take  away  the  public  patronage,  the 
exclusive  cure  of  souls,  and  the  compulsive  taxation  for  the  support 
of  the  church.  Beyond  these,  we  are  not  prepared  to  admit  the 
justice  or  the  authority  of  the  exercise  of  legislation. 

It  is  not,  however,  necessary  to  rest  this  cause  upon  the  general 
doctrines  abready  asserted ;  for,  admitting  that,  by  the  Revolution, 
the  church  lands  devolved  on  the  State,  the  statute  of  1776,  c  2, 
operated  as  a  new  grant  and  confirmation  thereof  to  the  use  of  the 
church. 

If  the  legislature  possessed  the  authority  to  make  such  a  grant  and 
confirmation,  it  is  very  dear,  to  our  minds,  that  it  vested  an  indefea- 
sible and  irrevocable  title.  We  have  no  knowledge  of  any  authority 
or  principle  which  could  support  the  doctrine  that  a  legislative  grant 
is  revocable  in  its  own  nature,  and  held^only  durante  bene  placUo. 
Such  a  doctrine  would  uproot  the  very  foundations  of  almost  all  the 
land  titles  in  Virginia,  and  is  utterly  inconsistent  with  a 
great  and  fundamental  principle  of  a  •  republican  govern-  [  *  51  ] 
ment,  the  right  of  the  citizens  to  the  free  enjoyment  of  their 
jNToperty  legally  acquired. 

It  is  asserted  by  the  legislature  of  Virginia  in  1798,  and  1801,  that 
this  statute  was  inconsistent  with  the  bill  of  rights  and  constitution 
of  that  State,  and  therefore  void.  Whatever  weight  such  a  declara- 
tion might  properiy  have  as  the  opinion  of  wise  and  learned  men,  as 
a  declaration  of  what  the  law  has  been  or  is,  it  can  have  no  decisive 
authority.  It  is,  however,  encountered  by  the  opinion  successively 
given  by  former  legislatures  from  the  earliest  existence  of  the  consti- 
tution itself,  which  were  composed  of  men  of  the  very  first  rank  for 
talents  and  learning.  And  this  opinion,  too,  is  not  only  a  contempo- 
raneous exposition  of  the  constitution,  but  has  the  additional  weight 
that  it  was  promulgated  or  acquiesced  in  by  a  great  majority,  if  not 
the  whole,  of  the  very  framers  of  the  constitution.     Without  advert- 
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ing,  however,  to  the  opinions  on  the  one  side  or  the  other,  for  ihe 
reasons  which  have  been  ahready  stated,  and  others  which  we  forbear 
to  press,  as  they  would  lead  to  too  prolix  and  elementary  an  examin- 
ation, we  are  of  opinion  that  tiie  statute  of  1776,  c  2,  is  not  incon- 
sistent with  the  constitution  or  bill  of  rights  of  Virginisu  We  are 
prepared  to  go  yet  further,  and  hold  that  the  statutes  of  1784,  c.  88, 
and  1785,  c,  37,  were  no  infidngement  of  any  rights  secured  or 
intended  to  be  secured  under  the  constitution,  either  civil,  political, 
or  religious. 

How  far  the  statute  of  1786,  c  12,  repealing  the  statute  of  1784,  c 
88,  incorporating  the  Episcopal  churches,  and  the  subsequent  statutes 
in  furtherance  thereof  of  1788,  c.  47,  and  c.  53,  were  consistent  with 
the  principles  of  civil  right  or  the  constitution  of  Virginia,  is  a  sub- 
ject of  much  delicacy,  and  perhaps  not  without  difficulty.  It  is 
observable,  however,  that  they  reserve  to  the  churches  all  their  cor- 
porate property,  and  authorize  the  appoiivtmeflit  of  trustees  to  man- 
age the  same.  A  private  corporation  created  by  the  legislature  may 
lose  its  franchises  by  a  misuser  or  a  nonuser  of  them ;  and  they  may 
be  resumed  by  the  government  under  a  judicial  judgment  upon  a  quo 
warra/nto  to  ascertain  and  enforce  the  forfeiture.  This  is  the  common 
law  of  the  land,  and  it  is  a  tacit  conditio^  annexed  to  the  creation  of 

every  such  corporation.  Upon  a  change  of  government, 
[  *52  ]  too,  it  may  be  admitted  *that  such  exclusive  privileges 

attached  to  a  private  corporation  as  are  inconsistent  with 
the  new  government  may  be  abolished.  In  respect,  also,  to  public 
corporations  which  exist  only  for  public  purposes,  such  as  counties, 
towns,  cities,  &C.,  the  legislature  may,  under  proper  limitations,  have 
a  right  to  change,  modify,  enlarge,  or  restrain  them,  securing  however, 
the  property  for  the  uses  of  those  for  whom  and  at  whose  expense  it 
was  originally  purchased.  But  that  the  legislature  can  repeal  stat- 
utes creating  private  corporations,  or  confirming  to  them  property 
already  acquired  under  the  faith  of  previous  laws,  and  by  such  repeal 
can  vest  the  property  of  such  corporations  exclusively  in  the  State, 
or  dispose  of  the  same  to  such  purposes  as  they  may  please,  without 
the  consent  or  default  of  the  corporators,  we  are  not  prepared  to  ad- 
mit; and  we  think  ourselves  standing  upon  the  principles  of  natural 
justice,  upon  the  fundamental  laws  of  every  firee  government,  upon 
the  spirit  and  the  letter  of  the  Constitution  of  the  United  States,  and 
upon  the  decisions  of  most  respectable  judicial  tribunals,  in  resisting 
such  a  doctrine.  The  statutes  of  1798,  c  9,  and  of  1801,  c  5,  are 
not,  therefore,  in  our  judgment,  operative  so  fetr  as  to  divest  the  Epis- 
copal church  of  the  property  acquired,  previous  to  the  Revolution,  by 
purchase  or  by  donation.    In  respect  to  the  latter  statute,  there  is 
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this  fhriher  objection  that  it  passed  after  the  District  of  Columbia 
was  taken  under  the  exclusive  jurisdiction  of  congress,  and  as  to  the 
corporations  and  property  within  that  district,  the  right  of  Virginia 
to  legislate  no  longer  existed  And  as  to  the  statute  of  1798,  c  9, 
admitting  it  to  have  the  fullest  operation,  it  merely  repeals  the  stat- 
utes passed  respecting  the  church  since  the  Revolution ;  and,  of  course, 
it  left  in  full  force  all  the  statutes  previously  enacted,  so  far  as  they 
were  not  inconsistent  with  the  present  constitution.  It  left,  therefore, 
the  important  provisions  of  the  statutes  of  1661,  1696,  1727,  and 
1748,  so  far  as  respected  the  title  to  the  church  lands,  in  perfect 
vigor,  with  so  much  of  the  common  law  as  attached  upon  these 
rights. 

Let  us  now  advert  to  the  title  set  up  by  the  plaintiffs  in  the  present 
MIL  Upon  inspecting  the  deed  which  is  made  a  part  of  the  bill,  and 
bears  date  in  1770,  the  land  appears  to  have  been  conveyed  to  the 
grantees  as  church-wardens  of  the  parish  of  Fairfax,  and  to 
^ir  successors  *in  that  office,  forever.  It  is  also  averred  [  *  53  ] 
in  the  bQl  that  the  plaintifis,  together  with  two  of  the  de- 
fendants, (who  are  church-wardens,)  are  the  vestry  of  the  Protestant 
Episcopal  church,  commonly  called  the  Episcopal  church  of  Alexan- 
dria, in  the  parish  of  Fairfax,  and  that  the  purchase  was  made  by  the 
vestry  of  said  parish  and  church,  to  whom  the  present  vestry  are  the 
legal  and  regular  successors  in  the  said  vestry ;  and  that  the  purchase 
was  made  for  the  use  and  benefit  of  the  said  church  in  the  said  par- 
ish. No  statute  of  Virginia  has  been  cited  which  creates  church- 
wardens a  corporation  for  the  purpose  of  holding  lands ;  and  at  com- 
mon law  their  capacity  was  limited  to  personal  estate.  1  B.  C.  394  ; 
Bro.  Corp.  77,  84;  1  RoUe  Abr.  393,  4, 10 ;  Com.  Dig.  tit  Esglise, 
R3;  12  H.  7,  27,  b;  1  3  H.  7,  9,  b;  37  H.  6,  30;  1  Bum's  Ecdes. 
Law,  290;  Gibs.  216. 

It  would  seem,  therefore,  that  the  present  deed  did  not  operate  by 
way  of  grant  to  convey  a  fee  to  the  church-wardens  and  their  succes* 
80f8 ;  for  their  successors,  as  such,  could  not  take ;  nor  to  the  church- 
wardens in  their  natural  capacity ;  for  <<  heirs "  is  not  in  the  deed. 
But  the  covenant  of  general  warranty  in  the  deed  binding  the  grantors 
and  their  heirs  forever,  and  warranting  the  land  to  the  church-wardens    ,  '• 
and  their  successors  forever,  may  well  operate  by  way  of  estoppel  to    * 
confirm  to  the  church  and  its  privies  the  perpetual  and  beneficial  estate  ^'' 
in  the  land 

One  difficulty  presented  on  the  face  of  the  bill  was,  that  the  Prot- 
estant Episcopal  church  of  Alexandria  was  not  directly  averred  to  be 
the  same  corporate  or  unincorporate  body  as  the  church  and  parish 
of  Fairfax,  (» the  legal  successors  thereto,  so  as  to  entitle  them  to  the 

22* 
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lands  in  controversy.  But  upon  an  accurate  examination  of  the  bill, 
it  appears  that  the  purchase  was  made  by  the  vestry  "  of  the  said 
parish  and  church,"  ^'  for  the  use  and  benefit  of  the  said  church  in  the 
said  parish."  It  must,  therefore,  be  taken  as  true  that  there  was  no 
other  Episcopal  church  in  the  parish ;  and  that  the  property  belonged 
to  the  church  of  Alexandria,  which,  in  this  respect,  represented  the 
whole  parish.  And  there  can  be  no  doubt  that  the  Episcopal  mem- 
bers of  the  parish  of  Fairfax  have  still,  notwithstanding  a  separation 
from  the  Stsfte  of  Virginia,  the  same  rights  and  privileges  as 
[  •  64  ]  *they  originally  possessed  in  relation  to  that  church,  while 
it  was  the  parish  church  of  Fairfax. 

The  next  consideratioxi  is  whether  the  plaintiffs,  who  are  vestry- 
men, have,  as  such,  a  right  to  require  the  lands  of  the  church  to  be 
sold  in  the  manner  prayed  for  in  the  bilL  Upon  the  supposition  that 
no  statutes  passed  since  the  Revolution  are  in  force,  they  may  be 
deemed  to  act  under  the  previous  statutes  and  the  common  law.  By 
those  statutes  the  vestry  were  to  be  appointed  by  the  parishioners 
'<  for  the  making  and  proportioning  levies  and  assessments,  for  build- 
ing and  repairing  the  churches  and  chapels,  provision  for  the  poor, 
maintenance  of  the  minister,  and  such  other  necessary  purposes,  and 
for  the  more .  orderly  managing  all  parochial  a&irs ; "  out  of  which 
vestry  the  minister  and  vestry  were  yearly  to  choose  two-  church- 
wardens. 

As  incident  to  their  office  as  general  guardians  of  the  church,  we 
think  they  must  be  deemed  entitled  to  assert  the  rights  and  interests 
of  the  church.  But  the  minister,  also  having  the  freehold,  eitiber  in 
law  or  in  equity,  during  his  incumbency,  in  the  lands  of  the  churchy 
is  entitled  to  assert  his  own  rights  as  persona  ecclesics.  No  alienation, 
therefore,  of  the  church  lands  can  be  made  either  by  himself  or  by  the 
parishioners  or  their  authorized  agents,  without  the  mutual  consent 
of  both.  And  therefore  we  should  be  of  opinion  that,  upon  principle, 
no  sale  ought  to  be  absolutely  decreed,  unless  with  the  consent  of  the 
parson,  if  the  church  be  frdl.    « 

If  the  statute  of  1784,  c  88,  be  in  force  for  any  purpose  whatso- 
ever, it  seems  to  us  that  it  would  lead  to  a  like  conclusion.  If  the 
repealing  statute  of  1786,  c  12,  or  the  statute  of  1788,  c  47,  by  which 
the  church  property  was  authorized  to  be  vested  in  trustees  chosen 
by  the  church,  and  their  successors,  be  in  force  for  any  purpose  what^ 
soever,  then  the  allegation  of  the  bill,  that  the  plaintiffs  ^'  have,  accord- 
ing to  the  rules  and  regulations  of  their  said  society,  been  appointed 
by  the  congregation  veslaymen  and  trustees  of  the  said  church,*' 
wpuld  directiy  apply,  and  authorize  the  plaintiff  to  institute  the 
present  bill.   Still,  however,  it  appears  to  us  that  in  case  of  a  plenarty 
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of  the  church,  no  alienation  or  sale  of  the  church  lands  ought 

to  take  place  without  the  *  assent  of  the  minister,  unless  [  *  55  ] 

such  assent  be  expressly  dispensed  with  by  some  statute. 

On  the  whole,  the  majority  of  the  court  are  of  opinion  that  the  land 
lit  controversy  belongs  to  the  Episcopal  church  of  Alexandria,  and  has 
not  been  devested  by  the  Revolution,  or  any  act  of  the  legislature 
passed  since  that  period ;  that  the  plaintifis  are  of  ability  to  maintain 
the  present  bill ;  that  the  overseers  of  the  poor  of  the  parish  of  Fcdr- 
fex  have  no  just,  legal,  or  equitable  title  to  the  said  land,  and  ought 
to  be  perpetually  enjoined  from  pjaiming  the  same ;  and  that  a  sale 
of  the  said  land  ought,  for  the  reasons  stated  in  the  bill,  to  be  decreed 
apon  the  assent  of  the  minister  of  said  church  (if  any  there  be)  being 
given  thereto;  and  that  the  present  church-wardens  and  the  said 
James  Wren  ought  to  be  decreed  to  convey  the  same  to  the  pur- 
chaser ;  and  the  proceeds  to  be  applied  in  the  manner  prayed  for  in 
ftebilL 

The  decree  of  the  circuit  court  is  to  be  reformed  so  as  to  conform 
to  this  Opinion. 

4W.518;  aw.  464;  9  W.  445,  738  j  2  P.  6S7;  4  P.  1;  11  P.  420;  12  P.  264;  6  H.  301, 
507;  10  H.  511;  16  H.  869. 


The  Brig  Short  Staple  and  Cargo  (Halloway  and  others,  claim- 
ants,) t;.  The  United  States. 

9  C.  55. 

H  a  Tettel  be  captured  by  a  ^perior  force,  and  a  prize-master  and  a  small  force  be  pat  on 
board,  it  ii  not  tbe  datj  of  the  master  and  crew  of  the  captured  ressel  to  attempt  to  rescue 
her,  for  thej  may  thereby  expose  the  vessel  to  condemnation,  although  otherwise  innocent 

Appeal  ftqjai  the  sentence  of  the  drcuit  court  for  the  district  of 
Massachusetts,  which  affirmed  that  of  the  district  court  condemning 
the  brig  Short  Staple  and  cargo. 

The  Chief  Justice  delivered  the  opinion  of  the  court 
This  vessel  was  libelled  in  the  dislrict  court  of  Mas- 
sachusetts, in  March,  1809,  fcnr  having  violated  the  *embargo  [  *  66  ] 
laws  of  tiie  United  States,^  by  sailing  to  a  foreign  port    The 
&ct  is  admitted  by  the  claimants,  who  allege,  in  justification  of  it, 

1  2  State,  at  Large,  451,  A5S. 
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that  the  vessel  was  captured,  while  on  her  voyage  to  Boston,  by  a 
British  armed  vessel,  and  carried  into  St.  Nichola  Mole,  where  the 
government  of  the  place  seized  the  cargo. 

It  appeared  in  evidence  that  The  Short  Staple  sailed  from  Boston, 
about  the  10th  of  October,  1808,  with  instructions  to  procure  a  cargo 
of  flour,  and  return  therewith  to  Boston,  unless  the  embargo  should 
be  removed  before  the  commencement  of  her  return  voyage,  in  which 
case  she. was  directed  to  proceed  to  the  island  of  Gaudaloupe.  At 
Baltimore,  she  took  on  board  a  cargo  of  flour,  and  sailed  thence  for 
Boston,  about  the  28th  of  October.  She  was  detained  several  days 
in  Hampton  Roads,  by  contrary  vmids.  During  this  detention,  the 
British  armed  vessel  Ino  put  into  Hampton  Roads  for  the  purpose 
of  repairing  some  damage  sustained  in  a  storm  on  the  coast.  The 
Ino  had  been  in  the  port  of  Boston  while  The  Short  Staple  lay  there, 
and  had  cleared  out  for  the  Cape  of  Grood  Hope,  though  her  real 
destination  was  Jamaica.  The  reason  her  captain  has  since  assigned 
for  this  imposition,  was,  that  by  clearing  out  for  the  Cape  of  Qood 
Hope,  he  was  allowed  to  take  on  board  a  larger  supply  of  provisions 
than  would  have  been  allowed  had  he  cleared  out  for  any  port  in  the 
West  Indies. 

As  soon  as  the  wind  was  favorable.  The  Short  Staple,  together 
with  another  vessel,  likewise  bound  from  Baltimore  to  Boston,  called 
The  Willifiun  King?  put  to  sea,  and  was  followed  by  The  Ino,  who 
soon  overtook  them,  and  took  possession  of  them  both  as  prize,  alleging 
that  they  were  bound  to  a  French  island.  The  captor  put  a  prize-master 
and  two  hands  on  board  The  Short  Staple,  and  sailed  in  company  with 
them  until  they  fell  in  with  a  British  ship  of  war.  The  captain  of  The 
Ino  directed  the  prize-master  to  meet  the  ship  of  war,  and  submit  to  her 
orders ;  while  The  Ino,  dreading  that  her  hands  might  be  impressed, 
made  sail  to  the  windward  and  escaped.  After  their  papers  had  been 
examined.  The  Short  Staple  and  The  William  King  were  permitted 
to  proceed  on  their  voyage,  and  were  carried  into  St  Nichola 
[  •  67  ]  Mole,  the  place  appointed  by  the  captain  of  The  Jno  for  •meet- 
ing them  when  be  was  separated  from  them  by  the  ship  of 
war.  They  arrived  at  the  Mole  about  two  days  after  parting  from 
The  Ino,  who  followed  them,  and  entered  the  port  soon  after  them. 
The  government  of  the  place  insisted  on  detaining  one  of  the  vessels, 
as  provisions  were  scarce  at  the  Mole,  and  The  Short  Staple  was 
given  up  to  them.  Her  cargo  was  landed  under  the  direction  of  the 
government,  and  purchased  at  about  $32  per  barrel  Having  received 
about  $1,200  in  part  pay  for  the  cargo,  the  captain  of  The  Short 
Staple  sailed  to  Turk's  Island,  and  loaded  her  with  a  cargo  of  salt, 
with  which  he  returned  to  a  port  in  Massachusetts,  where  his  vessel 
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was  seized  as  having  violated  the  embargo  laws.  The  William  King 
appears  to  have  been  canried  to  Jamaica,  and  there  liberated  without 
having  been  libelled.  The  Short  Staple  was  condemned  in  both  the 
district  and  circuit  courts,  and  the  case  is  brought  before  this  court 
by  writ  of  error. 

It  has  been  contended  by  the  plaintiffs  in  error  — 

•  1.  That  The  Short  Staple  being  a  registered  vessel,  and  [  *  60  ] 
having  given  bond  as  required  by  law  for  relanding  her 

cargo  in  the  United  States,  is  not  liable  to  forfeiture,  if  she  has 
violated  the  condition  of  that  bond. 

2.  That  her  sailing  to  a  foreign  port,  being  under  the  coercion  of  a 
force  she  was  unable  to  resist,  is  justifiable  under  the  laws  of  the 
United  States. 

The  first  error  has  been  pressed  with  great  earnestness  by  the 
counsel  for  the  plaintiffs }  but  the  court  is  not  convinced  that  his 
exposition  of  the  embargo  acts  is  a  sound  one.  On  this  point, 
however,  it  will  be  unnecessary  to  give  an  opinion ;  because  we  think 
the  necessity  under  which  the  claimants  justify  their  going  into  St. 
Nichola  Mole,  is  sustained  by  the  proofs  in  the  cause. 

It  is  not  denied  that  a  real  capture  and  carrying  into  port  by  a 
force  not  to  be  resisted,  will  justify  an  act  which,  if  voluntary,  would 
be  a  breach  of  the  laws  imposing  an  embargo.  Nor  is  it  denied  that 
if  such  capture  be  pretended,  if  it  be  made  with  the  consent  and 
connivance  of  the  parties  interested,  such  firaudulent  capture  can  be 
no  mitigation  of  the  offence.  The  whole  question,  then,  to  be 
decided  by  the  court  is  a  question  of  fact  Was  this  capture  real — 
was  the  force  such  as  The  Short  Staple  could  not  resist  ?  or  was  it 
made  in  consequence  of  some  secret  arrangements  between  the  cap- 
tor and  captured  ? 

It  is  contended  on  the  part  of  the  United  States,  that  the  circum- 
stances of  this  case  are  such  as  to  outweigh  all  the  positive  testimony 
in  the  cause,  and  to  prove,  in  opposition  to  it,  that  The  Short  Staple 
was  carried  into  St  Nichola  Mole,  not  by  force,  but  with  her  consent, 
and  by  previous  concert  between  her  owners  and  the  captain  of  The 
Ino. 

Those  circumstances  are  — 

1.  The  arrival  and  continuance  of  The  Ino  in  the  port  of  Boston, 
while  The  Short  Staple  lay  in  that  port  previous  to  her  departure  for 
Baltimore. 

•  2.  Her  clearing  out  for  the  Cape  of  Good  Hope  while  [  •  61  ] 
ber  real  destination  was  Jamaica. 

3.  The  continuance  of  The  Short  Staple  in  Hampton  Roads  until 
the  arrival  of  The  Ino. 
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4.  Her  capture  on  a  coasting  voyage  which  would  not  justify 
suspicion. 

5.  Her  being  carried  to  a  port  where  there  was  a  good  market|  and 
there  given  up ;  and, 

6.  That  The  William  King,  when  carried  to  Jamaica,  was  also 
given  up  without  being  libelled. 

That  these  circumstances  are  some  of  them  such  as  to  justify  strong 
suspicion,  and  such  as  to  require  clear  explanatory  evidence  to  do 
away  their  influence,  is  unquestionable.  But  the  court  cannot  adnut 
that  any  or  all  of  tbem  together  amount  to  such  conclusive  evidence 
as  to  render  it  impossible  to  sustain  the  defence. 

That  The  Ino  should  arrive  in  the  port  of  Boston  while  The  Short 
Staple  lay  in  that  port  is  nothing  remarkable.  It  furnished  an  oppor- 
tunity of  concerting  any  future  plan  of  operations  with  the  ovmers 
of  The  Short  Staple,  or  of  any  other  vessel ;  but  is  certainly  no 
proof  of  such  concert  There  is  no  evidence  that  the  respective 
owners  were  acquainted  or  had  any  communication  with  each  other; 
and  the  whole  testimony  is  positive  that  no  such  communication 
took  place. 

That  The  Ino  should  have  cleared  out  for  the  Cape  of  Grood  Hope, 
when  her  real  destination  was  Jamaica,  is  sufficiently  accounted  for. 
It  enabled  her  to  take  on  board  a  considerable  quantity  of  provisions, 
an  article  in  demand  in  Jamaica,  which  she  would  not  have  been 
permitted  to  do  had  her  real  destination  been  known.  This  may  be 
a  fraud  in  The  Ino,  but  cannot  aflect  The  Short  Staple. 

That  The  Ino  should  have  arrived  in  Hampton  Roads  while  The 
Short  Staple  remained  there,  and  should  have  followed  her  to  sea, 
and  have  captured  her,  are  unquestionably  circumstances 
[  •  62  ]  which  justify  strong  suspicion,  •  and  which  would  be  suffi- 
cient  for  the  condemnation  of  the  vessel,  if  not  satisfactorily 
explained :  but  it  is  not  conceded  by  the  court  that  they  admit  of  no 
explanation.  These  circumstances  are  not  absolutely  incompatible 
with  innocence. 

It  is  proved  by  testimony  to  which  there  is  no  exception,  and  which 
no  attempt  has  been  made  to  discredit,  that  The  Short  Staple  was 
absolutely  wind-bound  the  whole  time  she  remained  in  Hafnpton 
Roads ;  and  that  she  attempted  to  put  to  sea  before  the  arrival  of 
The  Ino,  but  could  not  Had  this  capture  ever  been  preconcerted 
in  Boston,  The  Ino  and  Short  Staple  would  more  probably  have 
contrived  to  meet  on  the  return  voyage  of  the  latter,  than  to  have 
adopted  the  course  of  the  one  waiting  in  port  for  the  arrival  of  the 
other,  and  then  sailing  out  almost  together. 

The  arrival  of  The  Ino  in  Hampton  Roads  is  completely  accounted 
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for.  She  had  suffered  by  the  perils  of  the  sea,  and  put  in  for  neces- 
sary repairs.  This  fact  is  proved  positively,  and  no  opposing  testi- 
mony is  produced. 

That  The  Ino  should  have  pursued  The  Short  Staple  on  a  coasting 
voyage,  and  have  captured  her,  was  a  wrong  not  to  be  justified.  It 
is  said  to  have  been  so  atrocious  a  tort,  that  its  reality  is  incredible. 
The  fact,  however,  is  completely  proved.  The  master  of  The  Short 
Staple  swears  that  he  was  on  his  voyage  to  Boston;  that  his  intention 
was  to  proceed  to  that  port;  that  he  had  had  no  previous  communi- 
cation with  The  Ino,  and  had  no  expectation  of  being  captured  by 
her,  or  of  being  turned  out  of  his  course.  The  other  persons  on  board 
The  Short  Staple  testify  to  the  same  facts,  as  far  as  their  knowledge 
extends.  The  owner  of  The  Ino,  who  was  on  board,  and  her  officers, 
swear  that  they  had  no  previous  communication  with  The  Short 
Staple,  or  her  owner ;  that  there  was  no  concert  of  any  sort  between 
them ;  that  they  were  informed  by  some  person  on  shore,  while  The 
Ino  lay  in  Hampton  Roads  for  repairs,  that  The  Short  Staple  and 
The  William  Bang  were  on  a  voyage  to  a  French  island;  that 
expecting  to  find  something  which  would  justify  condemnation 
as  prize,  they  determined  to  examine  those  vessels,  and 
•  although,  on  examination,  they  found  nothing  to  justify  [  *  63  ] 
capture,  they  still  hoped  that  something  would  appear  in 
future ;  and  that,  at  the  worst,  they  should  incur  no  risk  of  damages, 
because  they  should  carry  the  vessels  and  cargoes  to  a  good  market. 
In  this  confidence,  they  determined  to  take  them  to  Jamaica. 

This  disposition  in  the  captors,  however  indefensible,  is  very 
probable.  It  grew  out  of  the  State  of  the  two  countries ;  and  no 
individual  who  was  captured  in  consequence  of  it  ought,  if  his  own 
conduct  contributed  no  degree  to  that  capture,  to  be  made  the  victim 
of  it. 

That  she  was  carried  into  St.  Nichola  Mole,  and  there  given  up 
to  the  government  of  the  place,  is,  in  itself,  a  circumstance  throwing 
some  suspicion  on  the  transaction,  and  requiring  explanation.  The 
testimony  explains  it.  The  Ino  was  separated  firom  her  two  prizes  by 
a  fact  which  is  fully  proved,  and  which  sufficiently  accounts  for  that 
separation.  That  her  captain  should,  when  about  to  leave  them, 
appoint  some  near  port  as  the  place  of  meeting  again,  was  alfnost 
of  course ;  and  that  he  should  have  relinquished  one  of  the  vessels 
to  the  government  of  the  place  ceases  to  be  matter  of  much  surprise, 
when  it  is  recollectei  that  he  could  not  have  much  expectation  of 
making  her  a  prize ;  that,  in  fact,  the  capture  was  made  with  scarcely 
any  hope  of  condemnation,  but  with  a  certainty  that  it  would  pro- 
duce some  additional  supply  of  provisions,  and  could  injure  no 
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person.     The  criminality  of  this  mode  of  thinking,  whatever  it  might 
be,  was  not  imputable  to  the  owners  of  The  Short  Staple. 

It  has  been  contended  that,  dm-ing  the  separation  of  The  Ino  firom 
the  captured  vessels,  a  rescue  ought  to  have  been  attempted.  There 
having  been,  during  that  period,  but  three  persons  belonging  to  The 
Ino  on  board  The  Short  Staple,  they  might  have  been  overpowered  by 
the  American  crew ;  but  the  attempt  to  take  the  vessel  from  them 
was  no  part  of  the  duty  of  the  Americans,  and  might,  in  the  event 
of  recapture,  have  exposed  the  vessel  and  cargo  to  the  danger  of  con- 
demnation, of  which,  without  such  rescue,  they  incurred  no  hazard. 

The  abandonment  of  The  William  King  without  libelling 
[  •  64  ]  •  her,  is  the  natural  consequence  of  having  been  able  to 
find  no  circumstances  of  suspicion  which  might  tempt  the 
captors  to  proceed  against  her.  It  undoubtedly  proves,  what  the 
captain  of  The  Ino  avows,  that  he  acted  under  a  fiill  conviction  of 
being  exposed  to  no  risk  by  the  capture,  though  he  should  reap  no 
advantage  from  it 

The  interest  which  coasting  vessels  had  in  fictitious  or  concerted 
captures,  undoubtedly  subjects  all  captures  to  a  rigid  scrutiny,  and 
exposes  them  to  much  suspicion.  The  case  of  the  claimant  ought 
to  be  completely  made  out  No  exculpatory  testimony,  the  existence 
of  which  is  to  be  supposed  from  the  nature  of  the  transaction,  ought 
to  be  omitted.  The  absence  of  such  testimony,  if  not  fully  accounted 
for,  would  make  an  imprepsion  extremely  unfavorable  to  the  claim. 
But  where  the  testimony  is  full,  complete,  and  concurrent ;  where 
every  circumstance  is  explained  and  accounted  for  in  a  reasonable 
manner;  where  the  testimony  to  the  innocence  of  the  owners  and 
crew  of  the  vessel  is  positive,  proceeding  from  every  person  who  can 
be  supposed  to  have  any  knowledge  of  the  facts,  and  contradicted 
by  none,  the  court  cannot  pronounce  against  it  This  would  be  to 
allow  to  suspicious  circumstances  a  controlling  influence  to  which 
they  are  not  entitled. 

The  sentence  of  the  circuit  court,  condemning  The  Short  Staple, 
is  reversed  and  annulled,  and  the  cause  remanded  to  that  court,  with 
directions  to  decree  a  restoration  of  the  vessel  to  the  claimants,  and 
to  dismiss  the  libel. 

Story,  J.,  stated  that  he  dissented  from  the  opinion  of  the  court, 
and  adhered  to  the  opinion  which  he  gave  in  the  court  below,  in 
which  he  had  the  concurrence  of  one  of  his  brethren. 

P.  J5.  Kep  and  iZ.  O.  Amory^  for  the  appellants. 

Jones^  contr«L 

2  W.  148. 
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9  C.  64. 

Under  the  Tax  Act  of  Julj  14,  1798,  (1  Stats,  at  Large,  597,)  the  collector  could  sell  the 
land  of  a  non-resident  under  the  13th  section,  only  by  complying  with  the  directions  con- 
tained in  the  1 1th  section. 

Error  to  the  drcuit  court  of  the  United  States  for  the  district  of 
Western  Tennessee. 

The  case  is  stated  in  the  opinion  of  the  court 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
•  This  was  an  ejectment  brought  by  the  defendant  in  [  *  66  ] 
error  in  the  circuit  court  of  the  United  States  for  the  district 
of  West  Tennessee,  The  plaintiff  below  claimed  under  a  patent  regu- 
larly issued  by  the  proper  authority.  The  defendant  made  title  under 
a  deed,  from  the  collector  of  the  district,  reciting  a  sale  of  the  said 
land  as  being  forfeited  by  the  non-payment  of  taxes,  and  conveying 
the  same  to  the  purchaser.  On  the  validity  of  this  conveyance,  the 
whole  case  depends.  At  the  trial,  the  defendant  produced  his  deed, 
and  also  a  general  list  of  lands  owned,  possessed,  and  occupied  on 
the  first  day  of  October,  1798,  in  assessment  district  No.  12,  in  the 
State  of  Tennessee,  corresponding  with  the  collection  district  No.  8, 
returned  to  the  office  of  the  late  supervisor  of  the  revenue  for  the  dis- 
trict of  Tennessee  by  Edward  Douglass,  surveyor  of  the  revenue  for 
eaid  assessment  district,  among  which  is  the  following :  ^'  Grant,  John, 
reputed  owner  in  Sumner  county  on  the  middle  fork  of  Bledsoe's 
Creek,  640  acres  of  land  subject  to  and  included  in  the  valuation, 
valued  at  $2,560,  no  possessor  or  occupant"  He  also  produced  the 
tax-list  furnished  by  said  surveyor  to  Thomas  Martin,  collector  of  the 
collection  district  No.  8,  in  which  list  said  land  is  described  in  the 
same  manner  as  in  the  said  general  list,  excepting  that  the  said  John 
Grant  is  described  as  possessor  or  occupant  of  said  640  acres  of  land, 
and  said  land  is  included  in  the  list  of  lands  belonging  to  residents. 
He  also  produced  the  advertisements  of  the  sale  of  the  said  lands, 
mentioned  in  the  said  deed  to  have  been  made  in  the  Tennessee 
Grazette,  in  which  said  John  Grant  is  mentioned  only  as  reputed 
owner  of  said  land,  and  proved,  by  a  witness  present  at  the  sale,  that 
the  said  Henry  Bradford,  for  himself  and  Daniel  Smith,  became  the 
purchaser  of  the  said  land  ;  and  that  the  said  Daniel  and  Henry,  before 
VOL.  m.  23  r^  1 
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the  execution  of  the  said  last-mentioned  deed,  assigned  their  interest 
in  the  said  land  to  the  defendant,  Richard  Parker.  But  it  did  not 
appe^  that  the  said  collector  had,  at  any  time,  caused  a  copy  of  the 
said  list,  with  a  statement  of  the  amount  of  the  tax,  and  a  notification 

to  pay  the  same,  to  be  published  for  sixty  days  in  four  gazettes 
[  •  66  ]  of  the  State,  if  there  were  so  *  many,  pursuant  to  the  last 

clause  of  the  11th  section  of  the  act  of  congress,  entitled : 
"  An  act  to  lay  and  collect  a  direct  tax  within  the  United  States,'* 
And  thereupon  the  judge  instructed  the  jury  that  the  said  sale 
made  by  said  collector  was  unauthorized  and  void,  because  the 
said  collector  had  not  previously  made  said  last-mentioned  publica- 
tion, and  because  it  appeared  that  the  collector  proceeded  to  collect 
the  taxes  due  on  the  said  land  in  the  manner  prescribed  by  law  for 
collecting  taxes  due  upon  lands  where  the  owner  resides  thereon, 
and  not  in  the  manner  prescribed  when  the  owners  eire  non-residents, 
and  because  there  is  a  variance  between  the  surveyor's  books  and 
the  collector's  list  The  defendant  below  excepted  to  this  opinion 
of  the  judge,  and  a  verdict  and  judgment  being  rendered  against 

him,  he  has  brought  the  same  by  writ  of  error  into  this  court 
[  ^67  ]       •It  is  admitted  that  if  the  preliminary  requisites  of  the 

law  have  not  been  complied  with,  the  collector  could  have 
no  authority  to  sell,  and  the  conveyance  can  pass  no  title.  On  the 
part  of  the  plaintiff  in  error  it  is  insisted  that  these  requisites  have 
been  performed,  and  that  the  instruction  given  by  the  judge  is 
erroneous.  The  instruction  is  that  the  sale  was  unauthorized,  and 
void. 

It  was  proved  in  the  cause  that  the  proprietors  of  the  land  in  con- 
troversy were  non-residents  of  the  State  'of  Tennessee  when  the  tax 
was  assessed,  and  continued  to  be  so  to  the  time  of  bringing  the 

action,  and  that  they  had  no  known  agents  in  that  State. 
[  •  68  ]       •  The  mode  of  proceeding  with  respect  to  non-re-sidents  is 

prescribed  in  the  11th  and  13th  sections  of  the  act  imposing 
the  direct  tax. 

.  The  object  of  the  provisions  of  the  11th  section  is  "  lands,  dwelling- 
houses,  and  slaves  which  shall  not  be  owned  by  or  in  the  occupation 
or  under  the  care  or  superintendence  of  some  person  within  the  col- 
lection district  where  the  same  shall  be  situated  or  found  at  the  time 
of  the  assessment  aforesaid." 

It  is  alleged  that  the  plaintiff  below  did  not  entitle  himself  to  the 
provisions  of  this  section  by  bringing  himself  within  its  description. 
He  was  a  non-resident,  and  had  no  known  agent,  but  has  not  shown 
that  there  was  no  occupant  of  the  land. 

The  testimony  oflFered  by  both  plaintiff  and  defendant  is  spread 
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upon  the  record  ;  and  although  the  plaintiff  has  not  shown  that  there 
was  no  occupant,  yet  that  fact  came  out  in  the  testimony  of  the 
defendant  before  the  opinion  of  the  court  was  given.  One  of  the 
tax-lists  produced  by  him  states  the  land  to  be  without  an  occupant ; 
and  the  other,  which  states  John  Grant  to  be  the  occupant,  is  so  far 
disproved,  because  the  case  admits  John  Grrant  to  have  been,  at  the 
time,  an  inhabitant  of  Kentucky,  without  any  agent  in  the  Slate  of 
Tennessee. 

The  requisites  of  the  13th  section  of  that  act,  which  prescribes  the 
course  to  be  pursued  where  lands  are  to  be  sold  because  the  taxes 
are  in  arrear  and  unpaid  for  twelve  months,  have  been  observed. 
The  requisites  of  the  11th  section,  which  prescribes  the  duty  of  the 
collector  after  the  assessment  of  the  tax  before  he  can  proceed  to 
distrain  for  it,  have  not  been  observed.  The  cause  depends  on  this 
single  point —  was  it  the  duty  of  the  collector,  previous  to  selling  the 
lands  of  a  non-resident  in  the  manner  prescribed  by  the  13th  section 
of  the  act,  to  make  publications  prescribed  in  the  11th  section  ? 

This  will  require  a  consideration  of  the  spirit  and  intent  of  the 
law. 

•  The  9th  section  makes  it  the  duty  of  the  collector  to  [  *  69  ] 
advertise  that  the  tax  has  become  due  and  payable,  and  the 
times  and  places  at  which  he  will  attend  for  its  collection.  It  is  then 
his  duty  to  apply  once  at  the  respective  dwellings  of  those  who  have 
fsEoled  to  attend  such  places,  and  there  demand  the  taxes  respectively 
due  from  them.  If  the  taxes  shall  not  be  then  paid,  or  within  twenly 
days  thereafter,  it  is  lawful  for  the  collector  to  proceed  to  collect  the 
same  by  distress  and  sale. 

The  11th  section  prescribes  the  duty  of  the  collector,  with  respect 
to  lands,  &c,  not  owned,  &C.,  by  some  person  within  the  collection 
district  wherein  the  same  shall  be  situated* 

Upon  receiving  lists  of  such  lands,  &o.,  he  is  to  transmit  certified 
copies  thereof  to  the  surveyors  of  the  revenue  of  the  assessment  dis- 
tricts, respectively,  within  which  such  persons  respectively  reside, 
whose  duty  it  is  to  give  personal  notice  of  the  claim  to  those  who  are 
liable  for  it  If  the  tax  shall  not  be  paid  within  a  specified  time  after 
this  notice,  it  then  becomesilie  duty  of  the  collector  to  collect  the 
same  by  distress. 

If  the  residence  of  the  owner  of  such  land  be  unknown,  this  section 
requires  certain  publications  to  be  made  as  a  substitute  for  personal 
notice ;  after  which  it  is  the  duty  of  the  collector  to  proceed  to  collect 
the  tax  by  distress,  in  like  manner  as  where  a  personal  demand  has 
been  made. 

The  13th  section  prescribes  the  duty  Qf  the  collector,  and  the  form^ 
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to  be  observed  in  the  sale  of  land,  the  taxes  on  which  remain  unpaid 
for  one  year.  This  section  contains  no  reference  to  those  which 
preceded  it,  but  marks  out  the  course  of  the  collector  in  the  specific 
case.  It  is  therefore  contended,  and  the  argument  has  great  wei^t, 
that  if  the  requisites  of  this  section  be  complied  with,  the  sale  is 
valid.  This  opinion  is  in  conformity  with  the  letter  of  the  section ; 
and  it  is  conceded  that  the  intent  must  be  very  clear  which  will  justify 
a  connection  of  that  section  with  those  which  precede  it,  so  as  to 
ingraft  upon  it  those  acts  which  must  be  performed  by  the  collector 
before  he  can  distrain  for  taxes.  But  in  this  case,  when  we 
[  •  70  ]  take  the  whole  *  statute  together,  such  intent  is  believed  to 
be  sufficiently  apparent 

There  is,  throughout  the  act,  an  obvious  anxiety  in  the  legislature 
to  avoid  coercive  means  of  collection,  unless  such  means  should  be 
necesscury ;  and  to  give  every  owner  of  lands  the  most  fall  informap 
tion  of  the  sum  for  which  he  was  liable,  and  to  afford  him  the  most 
easy  opportunity  to  pay  it.  Thus,  the  eu^ruing  of  the  tax  is  to  be 
advertised,  and  the  times  and  places  at  which  the  collector  vdll  attend 
to  receive  it.  A  personal  demand  at  the  dweUing-houses,  of  those 
who  have  neglected  to  attend  to  this  notice  must  then  be  made,  a 
reasonable  time  before  the  collector  can  collect  the  tax  by  distress. 
Where  lands  are  owned  by  non-residents  whose  places  of  residence 
are  known,  this  personal  notice  is  still  required;  and  where  their 
residence  is  unknown,  certain  publications  are  substituted  for  and 
deemed  equivalent  to  personal  notice  and  demand.  In  each  case,  it 
is  made  the  duty  of  the  collector  to  proceed  to  collect  the  tax  by 
distress  and  sale. 

From  this  view  of  the  law  it  is  inferred,  not  only  that  the  legisla- 
ture was  anxious  to  avoid  coercive  means  of  collection,  but  has  also 
manifested  a  solicitude  to  collect  the  tax  by  distress  and  sale  of  per- 
sonal property  rather  than  by  a  sale  of  the  land  itself.  That  all  the 
means  of  collection  prescribed  in  the  act  must  have  been  tried,  and 
must  have  failed  before  a  sale  of  the  land  can  be  made.  The  duty 
of  the  collector  to  make  a  personal  demand  from  the  resident  owner 
of  lands,  and  to  make  those  publications  which  the  law  substitutes 
for  a  personal  demand  where  the  residence  of  the  owner  is  unknown, 
does  not  depend  on  the  fact  that  personal  property  is  or  is  not  on  the 
land  from  which  the  tax  maybe  levied  by  distress.  It  is  his  duty  to 
proceed  in  the  manner  prescribed  in  the  9th  and  11th  sections,  in 
every  case.  After  having  so  proceeded,  it  is  his  positive  duty  to  levy 
the  tax  by  distress,  if  property  liable  to  distress  can  be  found.  If, 
notwithstanding  the  proceedings  directed  in  the  9th  and  11th 
sections,  the  tax  shall  remain  one  year  unpaid,  it  is  to  be  raised  by  a 
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sale  of  the  land.  It  appears  to  the  court  that  the  13th  section  pre- 
SQpposes  every  thing  enjoined  in  the  9th  and  11th  sections 
to  have  been  performed,  and  that  the  validity  of  the  *  sale  [  *  71  ] 
of  land  owned  by  a  non-resident,  made  by  the  collector  for 
the  non-payment  of  taxes  must  depend  not  only  on  his  having  made 
the  publications  required  in  the  13th  section,  but  on  his  having  made 
those  also  which  are  required  in  the  11th  section.  Those  publica- 
tions not  having  been  made  in  this  case,  it  is  the  opinion  of  the 
majority  of  this  court  that  the  sale  is  void,  and  that  the  judge  of  the 
district  court  committed  no  error  in  giving  this  instruction  to  the  jury. 
The  judgment  is  affirmed,  with  costs. 

Jimegj  for  the  plaintiff. 

C  Lecj  contra. 

4  W.  77 ;  16  H.  610. 


Brig  Strugglb,  Thomas  Leigh,  Qaimant,  v.  The  United  States. 

9  c.  71. 

A  party  who  offers  an  excuse  for  violating  a  penal  statute,  must  make  out  the  vi»  major  under 

whidi  he  shelters  himself,  so  as  to  leave  no  reasonable  doubt  of  his  innocence. 
Orcnmstances  will  sometimes  outweigh  positive  testimony. 

The  case  is  stated  in  the  opinion  of  the  court 

Livingston,  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 
This  was  an  information,  in  the  district  court  of  Massachusetts, 
against  the  brigantine  Struggle,  for  the  violation  of  the  act  of  con- 
gress of  the  28th  of  June,  1809,^  ,in  departing  from  Portsmouth,  in 
the  United  States,  with  a  cargo  of  domestic  growth  and  manufac- 
tnre,  bound  to  a  foreign  port  with  which  commercial  intercourse  was 
not  then  permitted. 

The  libel  fisrther  states  that  the  vessel  arrived  at  said  prohibited 
port,  with  her  cargo,  and  that  no  bond  had  at  any  time  been  given  to 
the  United  States,  in  the  meuoiner  required  by  law,  that  she 
should  not  proceed  to  any  interdicted  *  port,  nor  be  engaged  [  *  72  ] 

'  2  Stats,  at  Largo,  550. 

23- 
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directly  or  indirectly,  daring  such  voyage,  in  any  trade  with  such 
port  or  place. 

The  claim  denies  the  departure  of  the  brigantine  from  Portsmouth 
on  a  foreign  voyage,  to  a  port  with  which  commercial  intercourse 
was  interdicted,  or  to  any  other  foreign  port  or  place;  but  insists 
that  she  was  duly  cleared,  at  the  custom-house  at  Portsmouth,  for 
Charleston,  and  that  she  departed  and  wsis  sailing  towards  her  place 
of  destination,  when  by  the  violence  of  the  winds  and  waves  she 
was  driven  out  of  her  course,  and  became  so  much  damaged  that  she 
could  not  proceed  on  to  Charieston ;  but  that  it  was  necessary  for 
the  preservation  of  the  vessel  and  cargo,  and  of  the  lives  of  those  on 
board,  to  sail  for  the  West  Indies ;  that  she  accordingly  went  to 
Martinico,  and  then  proceeded  to  St  Bartholomew's. 

The  cause  being  at  issue  on  thi^  allegation  of  the  claimant,  and  a 
number  of  witnesses  having  been  examined,  the  district  court  con- 
demned the  vessel  as  forfeited  to  the  United  States.  This  decree 
was  af&rmed  by  the  circuit  court,  from  whose  sentence  this  appeal  is 
taken. 

The  master  of  The  Struggle,  who  was  produced  as  a  witness, 
swears  that  after  being  regularly  cleared,  she  sailed  from  Portsmouth 
to  Charleston,  the  cargo  being  consigned  to  Joseph  Waldron  &  Co., 
on  whom  he  had  orders  to  call  for  advice ;  but  it  being  rumored,  at 
the  time  of  his  sailing,  that  the  non-intercourse  would  shortly  be 
removed,  he  was  informed  by  the  owner  that  orders  were  given  to 
Waldron  &  Co.,  in  that  case,  to  send  the  vessel  to  the  West  Indies, 
provided  the  prospects  at  Charieston  should  not  be  equal  to  his 
expectation.  That  five  or  six  days  after  sailing  they  had  a  very 
heavy  gale  from  the  southwest,  which  made  such  a  tremendous  sea 
that  it  became  impossible  to  keep  the  vessel  to.  That  they  had  not 
less  than  65,000  feet  of  seasoned  sawed  lumber  on  the  deck,  besides 
loose  lumber,  all  of  which,  in  his  opinion,  must  inevitably  have  been 
lost,  if  the  vessel  had  been  kept  head  to.  At  one  time  an  attempt 
was  made  to  heave  her  to,  and  after  laying  a  few  hours,  the  gale 
increased  and  knocked  the  vessel  down,  her  yards  being  nearly  in 
the  water,  and  the  top  of  the  deck-load  so  shifted  that 
[  •  73  ]  they  were  obliged  to  put  her  before  the  wind  to  *  right  the 
deck-load,  and  clear  the  companion-way.  During  several 
gales  they  were  obliged  to  scud,  and  at  one  time  for  twenty  three 
hours  together!  They  shipped  several  seas,  which  washed  overboard 
a  part  of  the  loose  lumber.  About  the  16th  of  February,  the  wind 
being  less  violent,  the  deck-load  was  found  so  much  soaked  that  it 
was  like  green  lumber,  which  made  the  vessel  so  crank  that  they 
could  not  keep  on  the  wind  with  a  six-knot  breeze.    One  of  tiie 
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water  casks  was  entirely  leaked  out;  another  partly  out;  and  the 
sails  and  rigging  much  injured.  On^  consultation  with  the  people 
on  board,  they  were  all  of  the  opinion  that  it  would  be  extremely 
dangerous  to  attempt  coming  on  the  coast  in  the  state  in  which 
the  vessel  then  was,  she  being  so  top  heavy  as  to  be  almost  water 
logged.  It  being  also  the  worst  season  of  the  year,  they  unani- 
mously thought  that  the  only  way  they  could  save  the  deck-load, 
and  probably  their  lives,  would  be  to  make  the  first  port  tiiey  could. 
They  accordingly  bore  away  for  the  West  Indies,  and  arrived  at 
Martinico,  which  was  the  first  port  they  made.  The  cargo  was 
there  sold  at  a  low  price,  it  not  being  thought  safe  to  venture  to  sea 
again,  in  the  then  condition  of  the  vessel  After  making  some 
repairs  they  sailed  firom  Martinico  for  St  Bartholomew's,  where  they 
took  freight  for  Boston,  at  which  place  they  arrived  in  June,  1810. 

This  b  the  history  of  the  voyage  given  by  the  master,  and  is 
substantially  confirmed  by  the  mate  and  two  of  the  seamen,  who 
also  swear  that  they  shipped  for  wages  usual  on  a  voyage  to 
Charleston,  which  were  lower  than  those  which  were  given  for  a 
voyage  to  the  West  Indies.  It  also  appears  by  the  documentary 
evidence  in  the  ccute,  that  The  Struggle  had  a  regular  clearance  on 
board  for  Charleston ;  that  she  was  chartered  by  the  claimant,  of 
certain  merchants  of  Portsmouth,  ^^  to  go  to  some  southern  port,  or 
to  the  West  Indies ; "  that  the  cargo  taken  on  board  at  Portsmouth, 
was  lumber,  butter,  and  crax^kers ;  and  that  she  returned  firom  St. 
Bartiiolomew's  to  the  United  States,  with  a  cargo  on  freight,  con- 
sbting  of  one  hundred  and  eighty  casks  and  nine  barrels  of  molasses. 

On  these  proofs  the  court  is  now  to  decide  whether  the  claimant 
has  made  out  his  allegation,  that  the  vessel  was  driven  out  of  her 
course  by  the  violence  of  the  winds  and  waves,  and  that 
her  condition  was  such  as  to  make  •  it  necessary,  for  her  [  •  74  ] 
preservation  and  the  safety  of  the  crew,  to  sail  for  a  port  in 
the  West  Indies. 

Were  tiie  court  bound  to  decide  according  to  positive  testimony, 
without  regard  to  other  circumstances,  or  to  the  situation  and  character 
of  the  witnesses,  it  might  be  difficult  to  say  that  the  plea  of  necessity 
had  not  been  satisfactorily  made  out.  The  master,  mate,  and  two 
of  the  mariners,  establish  every  thing  which  the  claimant  had  under- 
taken to  prove,  so  far  as  their  positive  declarations  are  entitled  to 
credit.  But  when  it  is  recollected  how  many  cases  of  fictitious 
distress  have  been  ofiered  to  the  courts  of  the  United  States,  as 
excuses  for  violations  of  the  restrictive  system,  as  it  has  been  called, 
and  that  these  cases,  whether  real  or  imaginary,  have  generally  been 
supported  by  the  same  species  of  testimony,  it  cannot  be  wondered 
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at  if  this  court  shall  receive,  with  considerable  jealousy  and  caution, 
evidence  which  is  so  perpetually  recurring,  and  which,  if  compared, 
will  be  found  to  present  the  same  uniform  statement  of  facts,  with 
very  few  shades  of  difierence,  all  calculated  to  impress  a  belief  that 
some  overwhelming  calamity,  of  which,  in  ordinary  voyages,  so  littie 
is  heard,  has  produced  a  departure  firom  the  original  legitimate 
destination  of  the  vessel.  When  it  is  considered  too  that  the  testi- 
mony on  these  occasions  comes  firom  men,  who,  whatever  their 
characters  may  be  in  other  respects,  must  be  viewed  as  accomplices 
in  the  offence,  if  any  hsis  been  intentionally  committed,  and  are,  to  say 
the  least,  very  much  under  the  influence  of  those  who  have  projected 
the  voyage,  and  are  to  be  gainers  by  a  violation  of  the  law,  it  cannot 
be  supposed  that  such  testimony  can  be  examined  without  very 
considerable  reserve  and  distrust. 

Although  mere  suspicion,  not  resting  upon  strong  circumstances 
unexplained,  should  not  be  permitted  to  outweigh  positive  testimony 
in  giving  effect  to  a  penal  statute ;  yet  it  cannot  be  regarded  as  an 
oppressive  rule  to  require  of  a  party  who  has  violated  it  to  make  out 
the  vis  major  under  which  he  shelters  himself,  so  as  to  leave  no 
reasonable  doubt  of  his  innocence;  and  if,  in  the  course  of  such 
vindication,  he  shall  pass  in  silence,  or  leave  unexplained,  circum- 
stances which  militate  strongly  against  the  integrity  of  the  trans- 
action, he  cannot  complain  if  the  court  shall  lay  hold  of 
[  *  75  ]  those  circumstances  as  reasons  *  for  adjudging  him  im 
delicto,  What,  then,  are  the  circumstances  in  this  case 
which  it  is  difficult  to  reconcile  with  the  concurrent  testimony  of  the 
witnesses  who  have  been  examined  ? 

1.  If  The  Struggle  really  encountered  so  much  bad  weather,  and 
was  obliged,  to  avoid  shipwreck  and  to  preserve  the  lives  of  the  crew, 
to  abandon  a  coasting  for  a  foreign  voyage,  it  might  be  expected  that, 
on  her  arrival  at  Martinico,  the  (ordinary  process  of  survey  would 
have  been  caUed  for.  Her  situation  would  then  have  'been  ascer- 
tained by  professional  and  skilful  men.  The  not  taking  a  precaution 
so  common  in  cases  of  distress,  and  so  necessary  for  the  master's 
exculpation  if  he  acted  without  cm  understanding  with  his  owner, 
while  it  leaves  us  in  great  doubt  as  to  the  mstgnitude  of  the  injuries 
sustained,  and  the  imminence  of  the  danger  to  which  the  vessel  and 
crew  were  thereby  exposed,  is  but  littie  calculated  to  excite  a  belief 
of  the  great  extent  of  either.  It  is  taken  for  granted  that  no  such 
survey  was  had,  firom  the  silence  of  aU  the  witnesses  upon  the  subject, 
and  from  the  manifest  interest  which  the  claimant  had  in  producing 
it,  if  it  in  any  degree  supported  the  testimony  or  the  defence  which 
he  had  set  up. 
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2.  A  still  more  common  document,  and  of  which,  notwithstanding, 
we  hear  not  a  word,  is  a  protest.  Perhaps  a  case  never  occurs  that 
a  vessel  is  forced  to  abandon  a  voyage  without  stating  the  reasons 
of  such  deviation,  in  the  form  of  a  protest,  at  the  first  port  at  which 
she  arrives*  Although,  of  itself,  it  would  be  no  evidence,  the  master 
might  have  stated  in  his  testimony  that  he  had  made  one  at  Marti- 
nico.  His  not  having  done  so,  subjects  him  to  the  just  presumption 
of  having  neglected  it  altogether,  and  that  his  going  thither  was 
brought  about  by  a  necessity  of  his  own  contrivance,  and  not  by  the 
act  of  God,  or  adverse  winds. 

Again.  Although  it  is  said  that  orders  were  sent  by  the  claimant 
to  the  house  of  Waldron  tc  Co.,  in  Charleston,  yet  neither  these 
orders,  nor  those  to  the  captain,  both  of  which  must  be  presumed  to 
be  in  writing,  are  product  Their  suppression,  to  say  the  least,  is 
a  circumstance  of  some  suspicion.  It  may  also  be  asked 
why,  'if  the  danger  was  so  pressing,  and  the  vessel  nearly  [  *76  ] 
on  her  beam-ends,  was  not  relief  sought  by  throwing  over 
the  deck-load,  or  a  part  of  it  ?  The  court  does  not  mean  to  say  that 
it  was  the  master's  duty  to  sacrifice  the  cargo  rather  than  go  to  a 
foreign  port;  but  from  his  not  disembarrassing  himself  of  an  incum- 
brance which  must  have  been  so  much  in  his  way,  it  may  well  be 
doubted  whether  the  situation  of  the  brig  were  as  perilous  as  is  now 
represented,  or  the  lives  of  the  crew  exposed  to  the  dangers  we  now 
hear  of. 

From  the  declarations  of  the  claimant,  as  to  his  intentions  previous 
to  the  voyage,  an  argument  was  drawn  in  his  favor. 

It  is  sufficient  to  say  that  such  declarations  are  not  evidence,  and 
if  they  were,  might,  in  a  case  otherwise  mysterious,  rather  increase 
than  lull  suspicion.  As  little  dependence  is  to  be  placed  on  the  fact 
that,  for  a  foreign  voyage,  higher  wages  would  have  been  demanded 
than  for  one  to  Charleston.  Although  the  original  agreement  with 
the  mariners  may  have  been  and  probably  was  for  Charleston,  there 
can  be  no  doubt  that  the  owner  would  have  an  interest,  in  a  case  of 
this  kind,  to  raise  them  full  as  high  as  seamen  would  have  a  right  to 
expect,  if  the  vessel  were  carried,  and  especially  without  a  palpable 
necessity,  to  an  interdicted  foreign  port 

Considering,  then,  the  suspicious  source  firom  which  the  testimony 
is  derived,  and  the  unfavorable  and  unexplained  circumstances  which 
have  been  stated,  the  court  is  unanimously  of  opinion  that  the  sen* 
tence  of  the  circuit  court  must  be  affirmed* 
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Randolph  v.  Donaldson. 

9  C.  76. 
The  marshal  ib  not  b'able  fat  the  etcq>e  of  a  debtor  whom  he  has  committed  to  a  etafee  jaiL 

Error  to  the  circuit  court  for  the  district  of  Vii^inia.  The  case 
is  stated  in  the  opinion  of  the  court. 

C.  LeCj  for  the  plaintiff. 

JL  I.  Tat/lor^  for  the  defendant. 

[  •  84  ]  *  Story,  J.,  delivered  the  opinion  of  the  courts  as  fol- 
lows :  — 

This  is  an  action  of  debt  brought  against  the  former  marshal  of 
Virginia,  for  an  alleged  wilful  and  negligent  escape  of  a  judgment 
debtor.  At  the  trial  of  the  cause  in  the  circuit  court  of  Virginia, 
several  exceptions  were  taken  by  the  plaintiff  in  error  to  the  opinions 
of  the  district  judge  who  alone  sat  in  the  cause ;  and  the  validity  of 
these  exceptions  is  now  to  be  considered  by  this  court. 

The  first  exception  presents  the  question  whether  an  escape  of  a 
judgment  debtor,  after  a  regular  commitment,  under  process  of  the 
United  States  courts,  to  a  state  jail,  be  an  escape  for  which  the  mar- 
shal of  the  United  States  for  the  district  is  responsible. 

Congress,  by  a  resolution  passed  the  23d  of  September,  1789,' 
recommended  to  the  several  States  to  pass  laws  making  it  the  duty 
of  the  keepers  of  their  jails  to  receive  and  safe  keep  prisoners  com- 
mitted under  the  authority  of  the  United  States,  under  like 
[  •  85  ]  •  penalties  as  in  the  case  of  prisoner*  committed  under  the 
authority  of  such  States  respectively ;  and,  by  another  reso- 
lution of  3d  of  March,  1791,*  authorized  the  marshals,  in  the  mean 
time,  to  hire  temporary  jails.  In  pursuance  of  the  former  recommend- 
ation, the  legislature  of  Virginia,  by  the  act  of  12th  November, 
1789,  c.  41,  (Revised  Code,  43,)  made  it  the  duty  of  the  keepers  of 
the  jails  within  the  State  to  receive  and  keep  prisoners  arrested  under 
the  process  of  the  United  States,  and  for  any  neglect  or  failure  of 
duty,  subjected  them  to  like  pains  and  penalties  as  in  cases  of  prison- 
ers committed  under  process  of  the  State. 

The  act  of  congress  of  24th  September,  1789,8  c.  20,  §  27  and  28, 

^  1  Stats,  at  Large,  96.  »  jj,.  225.  3  lb.  87. 
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antiiorizes  the  marshals  of  the  several  districts  of  the  United  States 
to  appoint  deputies,  and  declares  them  responsible  for  the  defaults  and 
misfeasances  in  office  of  such  deputies.  But  there  is  no  provision  in 
any  act  of  congress  declaring  the  keepers  of  state  jails  quoad  prison- 
ers in  custody  under  process  of  the  United  States,  to  be  deputies  of 
the  marshals,  or  making  the  latter  liable  for  escapes  committed  by 
the  negligence  or  malfeasance  of  the  former.  If,  therefore,  the  mar- 
shak  be  so  liable,  it  is  an  inference  firom  the  general  powers  and 
duties  annexed  to  their  office. 

It  is  argued  that  the  marshals  are  so  liable,  because,  in  intendment 
of  law,  prisoners  conmiitted  to  state  jails  are  still  deemed  to  be  in 
their  custody ;  and  in  support  of  this  argument  is  cited  the  provision 
in  Ihe  act  of  congress  which  makes  the  marshal,  on  the  removal  from 
or  Ihe  expiration  of  his  office,  responsible  for  the  delivery  to  his  suc- 
cessor of  all  prisoners  in  his  custody ;  and  authorizes  him,  for  that 
purpose,  to  retain  such  prisoners  in  his  custody  until  his  successor  is 
appointed.  And  this  argument  is  further  supported  by  its  analogy 
to  the  case  of  sheriffs,  and  by  the  extareoie  inconvenience  which^  it  is 
asserted,  would  arise  from  a  contrary  doctrine. 

The  argument  is  not  without  weight ;  but  upon  mature  considera- 
tion, we  are  of  opinion  that  it  cannot  prevaiL  The  act  of  congress 
has  limited  the  responsibility  of  the  marriial  to  his  own  acts 
and  the  acts  of  his  *  deputies.  The  keeper  of  a  state  jail  [  *  86  ] 
is  neither  in  fact  nor  in  law  the  deputy  of  the  marshaL  He 
is  not  appointed  by  nor  removable  at  the  will  of  the  marshaL  When 
a  prisoner  is  regularly  committed  to  a  state  jail  by  the  marshal,  he  is 
no  longer  in  the  custody  of  the  marshal,  nor  controllable  by  him.  The 
marshal  has  no  authority  to  conmiand  or  direct  the  keeper  in  respect 
to  the  nature  of  the  imprisonment.  The  keeper  becomes  responsible 
for  his  own  acts,  and  may  expose  himself  by  misconduct  to  the 
'< pains  and  penalties"  of  the  law.  For  certain  purposes,  and  to 
certain  intents,  the  state  jail  lawfully  used  by  the  United  States,  may 
be  deemed  to  be  the  jail  of  the  United  States,  and  that  keeper  to  be 
keeper  of  the  United  States.  But  tills  would  no  more  make  the 
marshal  liable  for  his  acts  than  for  the  acts  of  any  other  officer  of 
the  United  States  whose  appointment  is  altogether  independent 
And  in  these  respects  there  is  a  manifest  difference  between  the  case 
of  a  marshal  and  a  sheriff  The  sheriff  is,  in  law,  the  keeper  of  the 
county  jail,  and  the  jailer  is  his  deputy,  appointed  and  removable  at 
his  pleasure.  He  has  the  supervision  and  control  of  all  the  prisoners 
within  the  jail ;  and,  therefore,  is  justly  made  responsible  by  law  for 
all  escapes  occasioned  by  the  negligenee  or  wilftd  misconduct  of  hit 
mader  keeper. 
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On  the  whole,  as  neither  the  act  of  congress  nor  the  doctrine  of 
the  common  law  applicable  to  the  case  of  principal  and  agent,  affect 
the  marshal  with  responsibility  for  the  escape  of  a  prisoner  regularly 
committed  to  the  custody  of  the  keeper  of  a  state  jail,  we  are  all  of 
opinion  that  the  decision  of  the  circuit  court  upon  this  point  was 
erroneous,  and  that  the  judgment  must  be  reversed. 

This  decision  renders  it  unnecessary  to  consider  the  other  points 
raised  in  the  bills  of  exception. 

Judgmenl  reversed. 


Polk's  Lessee  t;.  Wendal  et  clL 
9  C.  87. 

The  act  of  North  Carolina,  178S,  c.  2,  opening  the  land-office,  did  not  prohibit  a  person 
from  making  several  different  entries,  amounting  in  the  whole  to  more  than  5,000  acresy 
nor  from  pnrchasing  the  rights  acquired  bj  others  bj  entries,  nor  from  uniting  several 
entries  in  one  survey  and  patent ;  and  such  union  of  several  entries  Is  allowed  hj  the  act 
of  1784,  c.  19. 

In  a  patent,  the  obliteration  of  the  consideration,  without  fraud,  does  not  make  void  the 
grant. 

In  cases  depending  on  the  statutes  of  a  State,  and  especially  concerning  land,  the  settled 
construction  of  those  statutes,  by  the  State  courts,  is  to  be  adopted. 

In  Tennessee,  the  younger  patent  on  Ihe  elder  entry  prevails  over  the  elder  patent  oa  tiie 
younger  entry. 

A  patent  justifies  a  presumption  that  all  the  previous  requisites  of  the  law  have  been  com- 
plied with. 

A  patent  is  void  at  law  if  the  State  had  no  title,  or  if  the  officer  who  issued  the  patent  had 
no  authority  so  to  do. 

In  North  Carolina,  the  want  of  an  entry  nullifies  a  patent. 

After  the  cession  of  land  by  North  Carolina  to  the  United  States,  the  former  had  no  right  to 
grant  those  lands  to  any  other  grantee  who  had  not  an  incipient  title  before  the  cession. 
The  question,  whether  such  incipient  Utle  existed,  is  therefore  open  at  law. 

This  case  is  stated  by  the  chief  justice  in  delivering  the  opinion 
of  the  court: — 

Marshall,  C.  J.,  deUvered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  in  ejectment  rendered  in 
the  circuit  court  of  the  United  States,  for  the  district  of  West  Ten- 
nessee. On  the  trial,  the  plaintiff  below,  who  is  also  plaintiff  in  ^rror, 
relied  on  a  patent  regularly  issued  from  the  State  of  N(»rth  Carolina, 
for  5,000  acres  of  land,  dated  the  17th  day  of  April,  1800,  which 
patent  included  the  lands  in  controversy. 
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The.  defendants  then  offered  in  evidence  a  patent  issued  also  from 
the  State  of  North  Carolina,  and  dated  on  the  28th  of  August,  1795, 
purporting  to  convey  25,060  acres  of  land  to  John  Sevier,  which 
patent  also  comprehended  the  lands  in  controversy.  To  the  reading 
of  tins  grant  the  plaintiff  objected,  because, 

1.  By  the  laws  of  the  State  of  North  Carolina,  no  grant  could  law- 
fully issue  for  as  large  a  number  of  acres  as  are  included  in  that 
grant 

2.  The  amount  of  the  consideration  originally  expressed  in  the  said 
grant  appears  to  have  been  torn  out. 

3.  The  said  grant  on  its  face  appears  fraudulent,  the  number  of 
acres  mentioned  being  25,060,  the  number  of  warrants  forty,  of  640 
acres  each,  and  yet  the  courses  and  distances,  mentioned,  in  its  body, 
include  more  than  50,000  acres. 

These  objections  were  overruled  and  the  patent  went  to  the  jury. 
To  this  opinion  of  the  court  the  counsel  for  the  plaintiff  excepted. 

The  counsel  for  the  plaintiff  then  offered  to  prove,  for  the  purpose 
of  avoiding  the  said  grant, 

1.  That  the  forty  warrants  of  640.  acres  each,  •mentioned  [  *  88  ] 
in  the  said  grant,  purport,  on  their  face,  to  have  been  issued  by 
Landon  Carter,  entjy-taker  of  Washington  county,  and  that  the  land 
covered  by  the  said  grant  is  situated  between  the  Cumberland  Moun- 
tain, and  Tennessee  River,  and  not  within  the  said  county  of  Wash- 
ington. 

2.  That  the  consideration  of  ten  pounds  for  every  hundred  acres 
was  fraudulently  inserted  in  the  said  grant,  by  procurement  of  said 
grantee,  John  Sevier. 

3.  That  no  entries  were  made  in  the  office  of  the  entry-taker 
of  Washington  or  elsewhere  authorizing  the  issuing  of  such  war- 
rants. 

4.  That  the  pretended  warrants  are  forgeries. 

5.  That  at  the  time  of  the  cession  of  the  western  part  of  the  State 
of  North  Carolina  to  the  United  States,  and  at  the  time  of  the  ratifi- 
cation thereof  by  congress,  on  the  day  of  1790, 
the  said  pretended  warrants  did  not  exist,  nor  were  any  locations  or 
entries  in  the  offices  of  the  entry-taker  of  Washington  county,  from 
which  they  appear  to  have  issued,  authorizing  their  issuance. 

6.  That  no  consideration  for  the  ssdd  land  was  ever  paid  to  the 
State  of  North  Carolina,  or  any  of  its  officers. 

Ajid,  to  prove  that  since  the  execution  of  the  said  grant  the  con- 
sideration mentioned  therein  had. been  altered  from  fifty  shillings  to 
ten  pounds,  the  counsel  for  the  plaintiff  offered  to  read  as  evidence  a 
letter  addressed  by  the  said  John  Sevier,  to  James  dassgow,  then 
VOL.  III.  24 
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secretary  of  state  for  the  Stale  of  North  Carolina,  in  the  words  fol* 
lowing,  to  wit:  — 

"  Jonfisborongb,  lltb  Nor  ember,  1795. 

<^  Dear  Sir  :  I  am  highly  sensible  of  your  goodness  and  friendship 

in  executing  my  business  at  your  office  in  the  manner  cmd  fcurm  whidi 

I  took  the  liberty  to  request    Permit  me  to  solicit  a  com- 

[  *  89  ]   pletion  of  the  smsJl  renminder  *  of  my  business  that  remains 

in  the  hands  of  Mr.  Gordon. 

^  Should  there  be  no  impropriety,  should  consider  myself  much 

obliged  to  have  ten  pounds  inserted  in  the  room  of  fifty  shillings.     I 

have  directed  Mr.  Gordon  to  furnish  unto  you  a  plat  of  the  amount  of 

three  640  acres  which  I  consider  myself  indebted  to  you,  provided 

you  would  accept  the  same  in  lieu  of  what  I  was  indeU;ed  to  you  fas 

fees,  &c,  which  I  beg  you  will  please  to  accept  in  case  jim  can  oon* 

ceive  that  the  three  warrants  will  be  adequate  to  the  sum  I  am 

indebted  to  you. 

^  I  am  with  sincere  and  great  esteem, 

^  Dear  sir,  your  most  obedient  servant, 

"John  Ssvtsa.'' 
"  Hon.  James  Glassgow.'^ 

Indorsed  thus :  — 

"  Hon.  Mr.  Glassgow,  secretary  of  state.^ 
"  Mr.  Gordon." 

The  counsel  for  the  defendants  objected  to  the  reception  of  this 
testimony,  and  it  was  rejected  by  the  court  To  tUs  opinion  also  an 
.exception  was  taken. 

A  general  verdict  was  rendered  for  the  defendants,  on  which  the 
court  gave  judgment 

This  judgment  has  been  brought  up  to  this  court  by  writ  of  error. 

{  *  d4  ]       *  The  first  exception  is  to  the  admission  of  the  grant  set 
up  by  the  defendants  in  bar  of  the  plaintiff's  title.     Thin 
objection  alleges  the  grant  to  be  absolutely  void  for  three  causes. 

The  first  is, 
.   That  no  grant  could  lawfully  issue  for  the  quantity  of  land  ex- 
pressed in  this  patent 

If  this  objection  be  well  founded,  it  will  be  conclusive.  Its  cor- 
rectness depends  on  the  laws  of  the  State  of  North  Carolina. 

The  act  of  1777,  c.  1,  opens  the  land-oflSice  of  the  State,  and  directs 
an  entry-taker  to  be  appointed  in  each  couaty,  to  receive  entries 
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made,  by  the  citizens,  of  its  vacant  lands.    The  third  section  of  this 
act  contains  a  proviso  that  no  person  shall  be  entitled  to  claim  a 
greater  quantity  of  land  than  640  acres,  where  the  survey 
shall  be  bounded  by  vacant  land,  nor  more  than  *  1,000  acres  [  *  95  ] 
between  lines  of  land  already  surveyed  for  other  persops. 

The  fourth  section  fixes  the  price  of  land  thus  to  be  entered  at 
60*.  per  hundred  acres ;  after  which  follows  a  proviso  that  if  any 
person  shall  claim  more  than  640  acres  for  himself,  and  100  acres  for 
his  wife  and  each  of  his  children,  he  shall  pay  for  every  100  acres 
exceeding  that  quantity,  52.,  and  so  in  proportion.  But  this  permis- 
sion to  take  up  more  than  the  specified  quantity  of  lands  at  5L  for 
every  100  acres,  does  not  extend  to  Washington  county. 

In  June,  1718,  c  7,  the  land-ofiice  was  dosed,  and  further  entries 
for  lands,  prohibited. 

In  April,  1783,  c.  3,  the  land-office  was  again  opened,  and  the 
price  of  lands  fixed  at  lOL  for  each  100  acres.  The  ninth  section  of 
this  act  authorizes  any  citizen  to  enter,  with  the  entry-taker  to  be 
appointed  by  the  assembly,  ^  a  claim  for  any  lands,  provided  such 
claim  does  not  exceed  5,000  acres.^' 

This  act  limits  the  amount  for  which  an  entry  might  be  made. 
But  the  same  person  is  not,  in  this  act,  forbidden  to  make  different 
entries ;  and  entries  were  transferrable.  No  prohibition  appears  in 
the  act,  which  should  prevent  the  assignee  of  several  entries,  or  the 
person  who  has  made  several  entries,  from  uniting  them  in  one 
survey  and  patent  The  court  does  not  perceive,  in  reason  or  in  the 
directions  of  the  law  respecting  surveys,  any  thing  which  should 
restrain  a  survey<»r  firom  including  several  entries  in  the  same  survey. 
The  form  of  surveys  which  is  prescribed  by  law,  if  that  rule  should 
be  considered  as  applicable  to  surveys  made  on  several  entries  united, 
may  be  observed,  and  in  this  case  is  observed,  notwithstanding  the 
union  of  different  entries. 

In  April,  1784,  c  19,  the  legislature  again  took  up  this  subject, 
and,  after  reciting  that  it  had  been  found  impracticable  to  survey 
most  of  the  entries  of  lands  made  adjoining  the  large  swamps  in  the 
eastern  parts  of  the  State  agreeable  to  the  manner  directed  by  the 
acts  then  in  force,  without  putting  the  makers  thereof  to 
*great  and  unnecessary  expenses,  empowered  surveyors  in  [  *  96  ] 
the  eastern  parts  of  the  State  to  survey  for  any  person  or 
peraons,  his  or  their  entries  of  lands  in.  or  adjoining  any  of  the  great 
swamps  in  one  entire  survey. 

The  third  section  enacts,  ^^  that  where  two  or  more  persons  shall 
bate  entered,  or  may  hereafter  enter  lands  jointly,  or  where  two  or 
more  persons  agree  to  have  their  entries  surveyed  jointly  in  one  ot 
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more  surveys,  the  surveyor  is  empowered  and  required  to  survey  the 
same  accordingly  in  one  entire  survey ;  and  the  persons  so  agreeing 
to  have  their  entries  surveyed,  or  entering  lands  jointly,  shall  hold 
the  same  as  tenants  in  common,  and  not  as  joint-tenants." 

The  fourth  section  secures  the  same  fees  to  the  surveyor  and  secre- 
tary as  they  would  have  been  entitled  to  claim,  had  the  entries  been 
surveyed  and  granted  separately. 

As  all  laws  on  the  same  subject  are  to  be  taken  togetiier,  it  is 
argued  that  this  act  shows  the  sense  of  the  legislature  respecting 
the  mode  of  surveying  entries,  and  must  be  taken  into  view  in 
expounding  the  various  statutes  on  that  subject  It  evinces  unequiv- 
ocally the  legislative  opinion  that,  as  the  law  stood  previous  to  its 
passage,  a  joint  survey  of  two  entries  belonging  to  the  same  person  or 
to  different  persons,  could  not  be  made.  The  right  to  join  different 
entries  in  the  same  survey,  then,  must  depend  on  this  act 

The  first  and  second  sections  of  this  act  relate  exclusively  to 
entries  made  in  or  adjoining  to  the  great  swamps  in  the  eastern 
parts  of  the  State. 

The  third  section  is  applicable  to  the  whole  country,  but  provides 
only  for  the  case  of  entries  made  by  two  or  more  persons.  It  is, 
therefore,  contended  that  the  court  cannot  extend  the  provision  to 
the  case  of  distinct  entries  belonging  to  the  same  person. 

For  this  distinction  it  is  impossible  to  conceive  a  reason.  No 
motive  can  be  imagined  for  allowing  two  or  more  persons  to  unite 
their  entries  in  one  survey,  which  does  not  apply  with  at 
[  •  97  ]  least  as  much  force  for  allowing  •a  single  person  to  unite 
his  entries  adjoining  each  other  in  one  survey.  It  appears 
to  the  court  that  the  case  comes  completely  within  the  spirit,  and 
is  not  opposed  by  the  letter,  of  the  law.  The  case  provided  for 
is,  "where  two  or  more  persons  agree  to  have  their  entries  sur- 
veyed jointly,"  &c.  Now  this  agreement  does  not  prevent  the  sub- 
sequent assignment  of  the  entries  to  one  of  the  parties ;  and  the 
assignment  is  itself  the  agreement  of  the  assignor  that  the  assignee 
may  survey  the  entries  jointly  or  separately,  at  his  election.  The 
oomt  is  of  opinion  that,  under  a  sound  construction  of  this  law, 
entries  which  might  be  joined  in  one  survey,  if  remaining  ihe  prop- 
erty of  two  or  more  persons,  may  be  so  joined,  though  they  become 
tiie  property  of  a  single  person. 

The  second  objection  to  the  admission  of  the  grant  is,  that  the 
amount  of  the  consideration  originally  expressed  on  its  face  appears 
to  have  been  torn  out 

The  grant  stands  thus :  "  for  and  in  consideration  of pounds,'' 
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The  court  is  unanimously  and  clearly  of  opinion  that  there  is 
nothing  in  this  objection.  It  is  not  suggested,  nor  is  there  any  reason 
to  believe,  that  the  words  were  obliterated  for  fraudulent  purposes, 
or  for  the  purpose  of  avoiding  the  grant  They  may  have  been 
taken  out  by  some  accident ;  and  there  is  no  difficulty  in  supplying 
the  lost  words.  The  consideration  paid  was  10/.  for  each  100  acres ; 
and  there  can  be  no  doubt  that  the  word  "  ten  "  is  the  word  which  is 
obliterated.  Had  the  whole  grant  been  lost,  a  copy  might  have  been 
given  in  evidence ;  and  it  would  be  strange  if  the  original  should  be 
excluded  because  a  word  which  could  not  be  mistaken,  and  which, 
indeed,  is  not  essential  to  the  validity  of  the  grant,  has  become 
illegible. 

The  third  exception  is,  that  the  grant,  on  its  face,  appears  fraud- 
ulent, because  it  has  issued  for  25,060  acres  of  land,  although  the 
lines  which  circumscribe  it,  and  which  are  recited  in  it,  comprehend 
upwards  of  50,000  acres. 

Without  inquiring  into  the  effect  of  a  grant  •conveying  [  *  98  ] 
50,000  acres  of  land  under  a  sale  of  26,000  acres,  it  will  be 
enfficient  to  observe  that,  in  this  case,  the  surplus  land  is  compre- 
hended in  prior  entries,  and  is  consequently  not  conveyed  by  this 
grant.     This  exception,  therefore,  is  inapplicable  to  the  case. 

It  is  the  opinion  of  this  court  that  there  was  no  error  in  permitting 
the  grant  under  which  the  defendant  claimed  title,  to  go  to  the  jury. 
The  remaining  exceptions  were  t^en  after  the  grant  was  before 
the  jury,  and  are  for  causes  not  apparent  on  its  face.  They  present 
one  general  question  of  great  importance  to  landholders  in  the 
State  of  Tennessee.  It  is  this :  Is  it  in  any,  and  if  any,  in  what 
cases  allowable,  in  an  ejectment,  to  impeach  a  grant  from  the  State, 
{or  causes  anterior  to  its  being  issued  ? 

In  cases  depending  on  the  statutes  of  a  State,  and  more  especially 
in  those  respecting  titles  to  land,  this  court  adopts  the  construction 
of  the  State  where  that  construction  is  settled,  and  can  be  ascer- 
tained. But  it  is  not  understood  that  the  courts  of  Tennessee  have 
decided  any  other  point  bearing  on  the  subject  than  this,  that  under 
their  statutes,  declaring  an  elder  grant  founded  on  a  younger  entry  to 
be  void,  the  priority  of  entries  is  examinable  at  law ;  and  that  a 
junior  patent,  founded  on  a  prior  entry,  shall  prevail  in  an  ejectment 
against  a  senior  patent  founded  on  a  junior  entry.  The  question 
whether  there  are  other  cases  in  which  a  party  may,  at  law,  go 
beyond  the  grant  for  the  purpose  of  avoiding  it,  remains  undecided. 
The  laws  for  the  sale  of  public  lands  provide  many  guards  to  secure 
the  regularity  of  grants,  to  protect  the  incipient  rights  of  individuals, 
and  also  .to  protect  the  State  from  imposition.   Officers  are  appointed 
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to  superintend  the  business ;  and  rules  are  framed  prescribing  their 
duty.  These  rules  are,  in  general,  directory ;  and  when  all  the  pro- 
ceedings are  completed  by  a  patent  issued  by  the  authority  of  the 
State,  a  compliance  with  these  rules  is  presupposed.  That  every 
prerequisite  has  been  performed,  is  an  inference  properly  deducible, 
and  which  every  man  has  a  right  to  draw  from  the  exist- 
[  •  99  ]  ence  of  the  grant  itself.  It  would,  therefore,  be  •extremely 
unreasonable  to  avoid  a  grant  in  any  court  for  irregularities 
in  the  conduct  of  those  who  are  appointed  by  the  government  to 
supervise  the  progressive  course  of  a  title  from  its  commencement 
to  its  consummation  in  a  patent  But  there  are  some  things  so 
essential  to  the  validity  of  the  contract,  that  the  great  principles  of 
justice  and  of  law  would  be  violated,  did  there  not  exist  some 
tribunal  to  which  an  injured  party  might  appeal,  and  in  which  the 
means  by  which  an  elder  title  was  acquired,  might  be  examined.  In 
general,  a  court  of  equity  appears  to  be  a  tribunal  better  adapted  to 
this  object  than  a  court  of  law.  On  an  ejectment,  the  pleadings 
give  no  notice  of  those  latent  defects  of  which  the  party  means  to 
avail  himself;  and,  should  he  be  allowed  to  use  them,  the  holder  of 
the  elder  grant  might  often  be  surprised.  But,  in  equity,  the  specific 
points  must  be  brought  into  view ;  the  various  circumstances  con* 
nected  with  those  points  are  considered;  and  aU  the  testimony 
respecting  them  may  be  laid  before  the  court  The  defects  in  the 
title  are  the  particular  objects  of  investigation;  and  the  decision  of 
a  court  in  the  last  resort  upon  them  is  decisive.  The  court  may,  on 
a  view  of  the  whole  case,  annex  equitable  conditions  to  its  decree,  or 
order  what  may  be  reasonable,  without  absolutely  avoiding  a  whide 
grant  In  the  general,  then,  a  court  of  equity  is  the  more  eligible 
tribunal  for  these  questions ;  and  they  ought  to  be  excluded  from  a 
court  of  law.  But  there  are  cases  in  which  a  grant  is  absolutely 
void ;  as  where  the  State  has  no  title  to  the  thing  granted ;  or  where 
the  ojQicer  had  no  authority  to  issue  the  grant  In  such  cases,  the 
validity  of  the  grant  is  necessarily  examinable  at  law. 

Having  premised  these  general  principles,  the  court  will  proceed  to 
consider  the  exceptions  to  the  opinion  of  the  circuit  court  in  this 
case,  and  the  testimony  rejected  by  that  opinion. 

The  case  does  not  present  distinct  exceptions  to  be  considered 
separately,  but  a  single  exception  to  a  single  opinion,  rejecting  the 
whole  testimony  offered  by  the  plaintiff  The  plaintiff  offered  to 
prove  that  no  entries  were  ever  made  authorizing  the  issuing  of  the 
warrants  on  which  the  grant  to  Sevier  was  founded,  and  that  the 
warrants  themselves  were  forgeries.  He  also  offered  to 
[  *  100  ]  *prove,  that,  at  the  time  of  the  cession  to  congress  of  the 
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territory  in  which  these  lands  lie,  the  warrants  did  not  exist,  nor  were 
there  aoy  locations  in  the  office  £rom  which  they  purport  to  have 
issued,  to  justify  their  issuing. 

In  the  State  of  North  Carolina  itself^  the  want  of  an  entry  would 
seem  to  be  a  defect  sufficient  to  render  a  grant  null 

The  act  of  1777,  which  opens  the  land-office  and  directs  the  ap- 
pwitment  of  an  officer  in  each  county,  denominated  an  entry4aker, 
to  receive  entries  of  all  vacant  lands  in  his  county,  directs  the  entry- 
taker,  if  the  lands  shall  not  be  claimed  by  some  otiier  person  within 
tfaree  months,  to  deliver  to  the  party  a  copy  of  the  entry  with  its 
proper  number,  and  an  order  to  the  county  surveyor  to  survey  the 
same.     This  order  is  called  a  warrant 

The  ninth  section  of  the  act  then  declares,  '^  that  every  right,  &a, 
by  any  person  or  persons  set  up  or  pretended  to  any  of  the  before- 
menlioned  lands,  which  shall  not  be  obtained  in  manner  by  this  act 
directed,  or  by  purchase  or  inheritance  from  some  person  or  persons 
becoming  proprietors  by  virtue  thereof  or  which  shall  be  obtained  in 
fraud,  evaaipn,  or  elusion  of  the  provisions  and  restrictions  thereof 
diail  be  deemed  and  are  hereby  declared  utterly  void." 

The  act  of  1783|  wbidi  again  opens  the  land-c^oe,  appoints  an 
eatry-taker  for  the  western  distrioty  and  prescribes  rules  for  making 
entries  in-  his  office,  and  for  granting  warrants  similar  to  those  which 
bad  beeft  fia^oi^d  for  the  gov^Eziment  of  the  entry-takers  of  the 
respective  counties. 

In  the  year  1789,  North  Carolina  peded  to  congresp  the  territory  in 
which,  the  lands  lie  i<»  whidi  ^Sevier's  gnMit  was  made,  reserving, 
however,  all  ex]stij9g  rights  un4OT  the  State,  which  were  to  be  per- 
fected according  to,  the  Jaws  of,  North  Carolina^  This  cession  was 
accepted  by  congress. 

Sevier's  survey  is  dated  on  the  36th  day  of  May,  1795. 

•  The  lands  for  which  the  warrants  were  granted,  by  vir-  [  *  101  ] 
toe  of  which  the  survey  was  made,  lie  within  that  district  of 
cooptry  for  which  the  land-office  was  opened  by  the  act  of  1777. 
Had  the  survey  been  made  pn  the  land  originally  claimed  by  these 
warrants,  it  must  have  been  a  case  directly  within  the  ninth  section 
of  the  act;  and  the  right  is  declared  by  that  section  to  be  utterly 
void  But  the  survey-was  made  on  different  lands  by  virtue  of  an 
act  which  empowers  the  surveyor  so  to  do  in  aU  cases  of  entries  on 
lands  previously  appropriated.  This  clause  in  the  law,  however, 
does  not  authorize  a  survey  where  no  entry  has  been  made ;  and 
such  survey  would  also  come  completely  within  the  provision  of  the 
nintii  section.  In  such  case,  there  is  no  power  in  the  agents  of  the 
State  to  make  the  grant;  and  a  grant  so  obtained,  is  declared  to  be 
▼aid. 
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This  subject  is  placed  in  a  very  strong  point  of  view  by  consider- 
ing it  in  connection  with  the  cession  made  to  the  United  States. 
After  that  cession,  the  State  of  North  Carolina  had  no  power  to  sell 
an  acre  of  land  within  the  ceded  territory.  No  right  could  be  ac- 
quired under  the  laws  of  that  State.  But  the  right  was  reserved  to 
perfect  incipient  titles.  The  fact  that  this  title  accrued  before  the 
cession,  does  not  appear  on  the  face  of  the  grant.  It  is,  of  course, 
open  to  examination.  The  survey  was  not  made  until  May,  1795, 
many  years  posterior  to  the  cession.  It  purports,  however,  to  have 
been  made  by  virtue  of  certain  warrants  founded  on  entries  which 
may  have  been  made  before  the  cession.  But  if  these  warrants  had 
no  existence  at  the  time  of  the  cession,  if  there  were  no  entries  to 
justify  them,  what  right  could  this  grantee  have  had  at  the  time  of 
the  cession  ?  The  court  can  perceive  none ;  and  if  none  existed,  the 
grant  is  void  for  want  of  power  in  the  State  of  North  Carolina  to 
make  it. 

K,  as  the  plaintiff  offered  to  prove,  the  entries  were  never  made, 
and  the  warrants  were  forgeries,  then  no  right  accrued  under  the  act 
of  1777 ;  no  purchase  of  the  land  was  made  from  the  State ;  and, 
independent  of  the  sjct  of  cession  to  the  United  States,  the  grant  is 

void,  by  the  express  words  of  the  law. 
[  •102  ]  K  entries  were  made  in  the  county  of  Washington,  •but 
no  commencement  of  right  had  taken  place  in  the  ceded 
territory  previous  to  the  cession,  so  as  to  bring  the  party  within  the 
reservation  contained  in  the  act  of  cession,  then  the  grant  must  be 
void,  there  being  no  authority  in  the  grantor  to  make  it.  In  rejecting 
testimony  to  these  points,  the  circuit  court  erred ;  and  their  judgment 
must  be  reversed,  and  the  cause  remanded  for  a  new  trial 

C.  Lee^  for  the  plaintiff  in  error. 

JoneSj  contra. 

I  W.  482 ;  6  W.  298;  H  W.  880j  12  W.  158 ;  2  P.  216;  6  P.  291,  691 ;  15  P.  98 ;  4  H.  87, 

358;  14H.48S;18H.  87. 
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The  Ship  Biohmond  v.  The  United  States. 
9  C.  lOS 

Under  the  Non-Intercoane  Act  of  Jane  28, 1809)  (2  State,  at  Large,  550J  a  Teasel  coold 
not  proceed  to  a  prohibited  port,  even  in  ballast. 

The  seizure  of  a  yessel,  by  the  naval  force  of  the  United  States,  in  waters  belonging  to 
mother  friendly  power,  does  not  render  unlawful  regular  judicial  proceedings  against  the 
Tessel,  instituted  after  her  arrival  within  the  jurisdiction  of  the  United  States. 

The  case  is  stated  in  the  opinion  of  the  court 

Bafper,  for  the  claimant 

Jones  and  PMenepy  for  the  United  States. 

MarshaItL,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 
The  ship  Richmond,  an  American  registered  vessel,  sailed  from 
Philadelphia  in  ballast,  in  December,  1809,  witi;  a  clearance  from 
New  York,  but  proceeded  to  Portsmouth  in  Great  Britain,  where  she 
anived  in  1810.     She  made  two  voyages  to  Amelia  Island,  in  East 
Florida,  during  the  second  of  which  she  was  seized  in  St  Mary's 
Biver,  by  gunboat  No.  62,  January  14,  1812,  and  libelled  in  the  dis- 
trict court  of  Georgia,  for  violating  the  act  passed  the  28th 
of  June,   1809,  for  amending  the  non-intercourse  *law.  [*103] 
The  Richmond  was  condemned  in  both  the  district  and  dr- 
cait  courts,  and  from  their  sentence  the  claimants  have  appealed  to 
this  court 
The  claimants  contend, 

1.  That  the  vessel  was  not  liable  to  forfeiture. 

2.  That  the  seizure  was  made  within  the  territory  of  Spain,  and 
that  all  proceedings  founded  thereon  are  void. 

When  The  Richmond  sailed  from  Philadelphia,  commercial  inter- 
course between  the  ports  of  Great  Britain,  and  those  of  the  United 
States,  was  permitted.  But  the  act  of  the  28th  of  June,  1809,  en- 
acts, that  "  no  ship  or  vessel  bound  to  a  foreign  port  or  place  with 
which  commercial  intercourse  has  been  or  may  be  thus  permitted, 
except,  &C.,  shall  be  allowed  to  depart  unless  the  owner  or  owners, 
consignee  or  factor  of  such  ship  or  vessel  shall,  with  the  master,  have 
given  bond,  with  one  or  more  sureties,  to  the  United  States,  in  a  sum 
douUe  the  value  of  the  vessel  and  ccurgo,  that  the  vessel  shall  not 
poceed  to  any  port  or  place  with  which  commercial  intercourse  is 
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not  thus  permitted,  nor  be  directly  nor  indirectly  engaged  during  the 
voyage  in  any  trade  with  such  port  or  place*''  If  a  Tessel  shall 
depart  without  having  given  such  bond,  the  vessd  with  her  cargo 
are  declared  to  be  wholly  forfeited. 

It  is  contended  that  this  act  does  not  apply  to  vessels  departing 
from  the  United  States,  to  a  permitted  port,  in  ballast. 

The  act  is  certainly  not  expressed  with  all  the  precision  that  conld 
be  wished.  The  case  contemplated  by  the  legislature  most  probably 
was  that  of  a  vessel  sailing  with  a  cargo ;  but  there  is  reason  to  be* 
lieve  that  a  vessel  departing  in  ballast  also,  was  within  the  meaning 
and  intent  of  the  law.  The  bond  is  provided  to  prevent  a  breach  of 
the  existing  restrictive  laws  by  a  vessel  dearing  out  or  sailing  for  a 
permitted  port,  but  actually  proceeding  to  a  prohibited  port  This 
might  be  done  by  a  vessel  with  or  without  a  cargo ;  and 
[  *  104  ]  the  condition  of  the  bond  would  be  violated  in  its  letter  as 
well  as  spirit,  by  *the  vessel's  sailing  without  the  caigo  to 
a  prohibited  port  The  court  understands  the  law,  then,  directing  a 
bond  to  be  given  in  double  the  value  of  the  vessel  and  cargo,  to 
apply  to  the  cargo  if  there  be  a  cargo,  but  to  tbe  vessel  only  if  there 
be  no  cargo.  ^ 

The  seizure  of  an  American  vessel  within  the  territorial  juiisdicti<m 
of  a  foreign  power,  is  certainly  an  offence  against  that  power,  which 
must  be  adjusted  between  the  two  governments.  This  court  can  take 
no  cognizance  of  it ;  and  the  majority  of  the  court  is  of  opinion  that 
the  law  does  not  connect  that  trespass,  if  it  be  one,  with  the  subse- 
quent seizure  by  the  civil  authority,  under  the  process  of  the  district 
court,  so  as  to  annul  the  proceedings  of  that  court  against  the  vessel* 
One  judge,  who  does  not  concur  in  this  opinion,  considers  the  testi* 
mony  as  sufficient  to  prove  that  The  Richmond,  when  first  seized  by 
the  gunboat,  was  within  the  jurisdictional  limits  of  the  United 
States. 

The  s^Uence  is  affirmed^  taUh  costs. 

9  W.  891. 
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Arnold  and  others  v.  The  United  States. 

9  C.  104. 

Tilt  act  of  Jnlf  \,  1812,  (S  Stats,  at  Large,  768,)  took  eflRsct  on  Uie  day  of  its  passage,  and 
the  cargo  of  a  Tessel  aniving  on  that  day,  is  liable  to  tiie  additional  duties  imposed  hf- 
thatact. 

To  coDstitnte  an  importation  so  as  to  attach  the  right  to  duties,  an  arriyal  within  the  limits 
of  some  port  of  entry  is  necessary. 

Error  to  the  dictiit  court  of  the  United  States  for  the  district  of 
Rhode  Island.     The  case  is  stated  in  the  opinion  of  the  court 

•  Story,  J.,  delivered  the  opinion  of  the  court,  as  follows :  [  •  119  ] 

The  United  States  brought  an  action  of  debt  against  the 
^fendants  on  a  bond  given  for  the  payment  of  duties  on  goods 
unported  in  the  brig  Dover  into  the  port  of  Providence. 

Upon  the  pleadings  in  the  court  below,  judgment  was  given  in 
&vor  of  the  United  States,  and  the  defendants  have  brought  the 
present  writ  of  error  to  reverse  that  judgment. 

The  material  facts  are,  that  the  brig  arrived  within  the  limits  of 
the  United  States  on  the  30th  day  of  June,  1812,  and  within  the 
collection  district  of  Providence,  on  the  first  day  of  July,  1812.  On 
the  second  day  of  July,  an  entry  was  duly  made  at  the  custom-house, 
and  the  present  bond  was  then  executed. 

The  principal  question  which  has  been  argued  is,  whether  on  these 
facts  the  goods  are  liable  to  the  payment  of  the  double  duties 
imposed  by  the  act  of  the  first  day  of  July,  1812,  c  112.  That  act 
piovides  **  that  an  additional  duly  of  100  per  cent  upon  the  per- 
manent duties  now  imposed  by  law,  &c.,  shall  be  levied  and  collected 
riqK>n  all  goods,  wares,  and  merchandises  which  shaU,  from  and  after 
the  passing  of  this  act,  be  imported  into  the  United  States  from  any 
f<neign  port  or  place.''  It  is  contended  that  this  statute  did  not  take 
effect  until  the  second  day  of  July ;  nor,  indeed,  until  it  was  formally 
promulgated  and  published.  We  cannot  yield  assent  to  this 
construction.  The  statute  was  to  take  effect  *  from  its  [  *  120  J 
passage ;  and  it  is  a  general  rule  that  where  the  computation 
is  to  be  made  from  an  act  done,  the  day  on  which  the  act  is  done  is 
to  be  induded. 

It  is  further  contended  that  the  importation  was  complete  by  the 
amval  of  the  vessel  within  the  jurisdictional  limits  of  the  United 
States,  on  the  thirtieth  day  of  June.    We  have  no  difficulty  in  over- 
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ruling  this  argument.  To  constitate  an  importation  bo  as  to  attach 
the  right  to  duties,  it  is  necessary  not  only  that  there  should  be  an 
arrival  within  the  limits  of  the  United  States,  and  of  a  collection 
district,  but  also  within  the  limits  of  some  port  of  entry.  This  was 
expressly  decided  in  the  case  of  the  United  States  v.  Vowell,  5 
Cranch,  368. 

Without  therefore  adverting  to  the  consideration  of  the  regularity 
or  sufficiency  of  the  pleadings,  we  are  all  of  opinion  that  on  the 
merits  the  judgment  must  be  affirmed. 

Judgment  affirmed^  with  six  per  cent,  damages^  cmd  costs. 

Vt  W.  419.  13  P.  486. 


The   St.  Lawrencb,   Webb,   Master.     IVFGregor   and  Penniman, 

claimants. 

9  C.  120. 

If,  npon  the  breaking  out  of  a  war  with  this  coantry,  oar  citizens  have  a  right  to  withdraw 

their  propertj  from  the  enemj'S  coantiy,  it  most  be  done  within  a  reasonable  time. 
Eleren  months  after  the  declaration  of  war  is  too  late. 

Appeal  from  the  sentence  of  the  circuit  court  for  the  district  of 
New  Eb,mpshire,  condemning  The  ship  St.  Lawrence  and  cargo. 
All  the  claims  in  tiiis  case,  except  those  of  ATGregor  and  Penniman 
for  certain  parts  of  the  cargo,  were  settled  at  the  last  term,  and  with 
regard  to  these  further  proof  was  ordered. 

No  further  proof  having  been  produced,  the  case  was  submitted  to 
the  court,  without  argument. 

Story,  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 
[  *  121  ]  *  The  only  claims  in  this  case  now  remaining  for  the 
consideration  of  the  court,  are  those  of  Mr.  Penniman  and 
JVTGregor.  Further  proof  was  directed,  at  the  last  term,  to  be  made 
in  respect  to  those  claims ;  and  no  additional  evidence  having  been 
produced,  beyond  that  which  was  then  disclosed  to  the  court,  the 
caus€!3  have  been  submitted  for  a  final  decision. 

In  respect  to  the  claim  of  Mr.  Penniman,  the  evidence  is  rery 
strong  that  the  goods  were  purchased  some  time  before  the  war,  by 
his  agent  in  Great  Britain,  on  his  sole  account     They  were  not| 
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however,  shipped  for  the  United  States  until  the  latter  part  of  May, 

i8ia 

It  is  not  the  intention  of  the  court  to  express  any  opinion  as  to  the 
light  of  an  American  citizen,  on  the  breaking  out  of  hostilities,  to 
withdraw  his  property  purchased  before  the  war,  from  an  enemy 
country.  Admitting  such  right  to  exist,  it  is  necessary  that  it  should 
be  exercised  with  due  diligence,  and  within  a  reasonable  time  aft(T 
Hie  knowledge  of  hostilities.  To  admit  a  citizen  to  withdraw  prop- 
erty from  an  enemy  country,  a  long  time  after  the  war,  under  the 
pretence  of  its  having  been  purchased  before  the  war,  would  lead  to 
the  most  injurious  consequences,  and  hold  out  strong  temptations  to 
every  species  of  fraudulent  and  illegal  traflBc  with  the  enemy.  To 
such  an  unlimited  extent  we  are  all  satisfied  that  the  right  cannot 
exist  .  The  present  shipment  was  not  made  until  more  than  eleven' 
months  had  elapsed  after  war  was  declared;  and  we  are  all  of 
opinion  that  it  was  then  too  late  for  the  party  to  make  the  shipment, 
so  as  to  exempt  him  from  the  penalty  attached  to  an  illegal  trafiEic 
witb  the  enemy.  The  consequence  is,  that  the  property  of  Mr. 
Penniman  must  be  condemned. 

And  this  decision  is  fatal,  also,  to  the  claim  of  Mr.  M'Gregor. 
Independent,  indeed,  of  this  principle,  there  are  many  circumstances 
in  the  case  unfavorable  to  the  latter  gentleman.  In  the  first  place,  it 
is  not  pretended  that  the  goods  included  in  his  claim  were  purchased 
before  the  war.  In  the  next  place,  he  was  the  projector  of  the  pres- 
ent voyage,  and  became,  as  to  one  moiety,  the  charterer  or 
purchaser  of  the  ship.  *  Nearly  all  the  cargo  consisted  of  [  *  1S2  ] 
goods  belonging  (as  it  must  now  be  deemed)  exclusively  to 
British  merchants.  He  was,  therefore,  engaged  in  an  illegal  trafiEic  of 
the  most  noxious  nature ;  a  traffic  not  only  prohibited  by  the  law  of 
war,  but  by  the  municipal  regulations  of  his  adopted  country.  His 
whole  property,  tiierefore,  embarked  in  such  an  enterprise,  must  alike 
be  infected  witii  the  taint  of  forfeiture. 

The  judgment  of  the  circuit  court  must,  therefore,  as  to  these 
idaims,  be  affirmed,  with  costs. 


VOL.  III.  25 
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Drummond's  Administrators  t;.  Magruder  &  Co/s  Trustees. 

9  C.  122. 

The  certificate  of  a  person  styling  himself  clerk  of  Baltimore  county  court,  diat  the  paper 
to  which  his  certificate  is  annexed  is  a  copy  of  a  deed  taken  from  the  records  of  that  conrt, 
unaccompanied  by  such  a  certificate  as  the  act  of  congress  requires,  to  show  that  the  attes- 
tation is  in  due  form,  &c.,  does  not  make  the  copy  evidence  in  the  circuit  court  of  the 
United  States  for  Virginia. 

But  as  the  objection  was  technical  merely,  the  bill  was  not  dismissed;  the  cauae  was 
remanded  to  the  circuit  court  for  further  proceedings. 

The  case  is  stated  in  the  opinion  of  the  court* 
P.  B.  Keyy  for  the  appellants. 
jR.  /.  Taylor  J  contrii. 

[  •  124  ]       •  Washington,  J.,  delivered  the  opinion  of  the  court,  as 

follows :  — 
The  appellees  filed  their  bill  on  the  equity  side  of  the  circuit  court 
of  Virginia  for  the  purpose  of  recovering  a  sum  of  money  due  from 
"William  Drummond  to  William  B.  Magruder  &  Co.  To  entitle 
themselves  to  sustain  this  suit,  they  allege,  in  their  bill,  that  they  are 
creditors  and  trustees  of  William  B.  Magruder  &  Co.,  by  virtue  of  a 
deed  of  assignment  annexed  to  the  bill  as  part  thereof.  This  exhibit 
purports  to  be  an  assignment  to  the  complainants  of  all  the  partn^- 
ship  effects,  debts,  and  credits  of  William  B.  Magruder  &  Co.,  in  trust 
for  the  payment  of  certain  favored  creditors  of  that  company,  amongst 
whom  are  the  complainants. 

The  appellants  filed  their  answer,  denying  any  knowledge  of  such 
a  copartnership  as  William  B.  Magruder  &  Co.,  and  call  upon  the 
complainants  to  prove  the  same.  They  also  deny  any  knowledge  of 
the  deed  of  trust  mentioned  in  and  annexed  to  the  bill,  and  call  upon 
the  complainants  to  make  full  proof  of  it.  To  this  answer  there  was 
a  general  replication ;  and  the  cause  being  heard  upon  these  pro- 
ceedings, the  exhibits  and  examination  of  witnesses  and  the  report  of 
the  master  commissioner,  a  decree  was  rendered  for  the  complainants 
for  the  sum  reported  to  be  due  from  the  defendant  to  William  B. 
Magruder  &  Co.,  from  which  decree  the  defendants  appealed  to  tiiia 

court 
[  *  125  ]      *  The  exhibit  mentioned  in  and  annexed  to  the  bill, 

alleged  to  be  an  indenture  of  assignment  fibm  William  B. 
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Magruder  &  Ck).,  to  the  complainants,  appears  to  be  a  copy  of  a 
aealed  instrument  certified  to  be  a  true  copy  from  the  records  of 
Baltimore  county  court,  under  the  hand  of  William  Gibson,  who 
styles  himself  clerk  of  that  court  The  record  contains  no  other 
evidence  of  the  authenticity  of  this  instrument ;  and  the  question  is, 
-whether  the  circuit  court  erred  in  decreeing  upon  this  evidence  in 
favor  of  the  appellees. 

T'he  right  of  the  appellees  to  bring  this  suit  is,  by  their  own 
showing,  merely  derivative ;  and,  consequently,  it  was  incumbent  on 
them  to  prove,  by  legal  evidence,  that  the  deed  of  assignment  from 
"William  B.  Magruder  &  Co.,  under  which  they  claimed  this  right  to 
sue  a  debtor  of  that  house,  was  duly  executed.  The  answer  put 
tins  matter  directly  in  issue,  by  denying  any  knowledge  of  the  deed 
exhibited  with  the  bill,  and  requiring  full  proof  to  be  made  of  it. 
This  court  is  not  at  liberty  to  presume  that  any  other  proof  of  this 
deed  was  given  in  the  court  below  than  what  appears  on  the  record. 
That  proof  consists  in  the  certificate  of  a  person  who  styles  himself 
derk  of  Baltimore  county  court,  that  the  paper  to  which  his  certifi- 
cate is  annexed,  is  a  copy  of  a  deed  taken  from  the  records  of  the 
court  of  that  county ;  but  there  is  no  such  certificate  as  the  act  of 
congress  requires  to  satisfy  the  court  that  the  attestation  affixed  to 
this  copy,  is  in  due  form.  It  follows  that  the  instrument  so  certified 
cannot  be  noticed  as  a  copy  of  a  deed  from  William  B.  Magruder 
&  Ck>. ;  and  as  it  is  the  foundation  of  the  complainants'  right,  the 
coxirt  erred  in  decreeing  in  favor  of  the  complainants  upon  such 
defective  evidence.  But  as  this  court  cannot  fail  to  perceive  that  the 
objection  to  the  proof  of  this  instrument  is  merely  technical,  and 
-was  probably  not  made  at  all  in  the  circuit  court,  it  would  seem 
improper  to  dismiss  the  bill  absolutely.  The  court  is  unanimous  in 
reversing  the  decree ;  and  a  majority  are  of  opinion  that  the  cause 
ought  to  be  remitted  to  the  circuit  court  of  Virginia  for  further 
proceedings  to  be  had  therein. 

Decree  reversed,  and  remanded  for  further  proceedings. 

6  W.  560. 
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[  •  126  J  •  Thb  Mart,  Stafford,  Master. 

9  C.  126. 

Jn  a  prize  cause,  the  claimant  of  cargo  is  not  preduded  by  a  sentence,  condemning  the  reseel 
as  enemies'  property,  for  want  of  a  claim,  from  showing,  in  the  same  caose,  that  the  veatel, 
in  fact,  was  American  property,  and  her  owner,  without  any  fault  of  the  claimant  of  the 
cargo,  has  neglected  to  interpose  a  claim. 

A  detention  by  perils  of  the  sea,  or  an  act  of  th^  enemy,  does  not  render  nnlawfol  a  Toyage 
lawful  in  its  inception. 

The  case  of  The  Thomas  Gibbons,  (8  C.  481,)  affirmed,  and  its  principles  applied  to  tfiit 
case. 

The  holder  of  a  bottomry  bond  cannot  claim  in  a  prize  cause. 

Appeal  from  the  sentence  of  the  circuit  court  of  tiie  United  States 
for  the  district  of  Rhode  Island,  in  a  cause  of  prize.  The  case  is 
stated  in  the  opinion  of  the  court 

Woodward  and  Emmett^  for  the  captors. 

Stockton  and  Pmkney^  for  the  claimants. 

[  *  139  ]  *Mabshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows :  — 
Nanning  J.  Visscher,  an  American  citizen,  adnumstrator  of  General 
Garret  Fisher,  deceased,  went  to  Oreat  Britain  in  the  year  1811,  for 
the  purpose  of  collecting  the  estate  of  the  said  Greneral  Garret 
Fisher,  in  that  country,  and  remitting  it  to  the  United  States,  for 
tliose  who  were  entitled  to  it  by  law.  Immediately  after  the  repeal 
of  the  orders  in  council,  the  said  Nanning  J.  Visscher  invested  a 
considerable  portion  of  the  funds  of  the  said  estate  in  British  mer- 
chandise, and  engaged  the  brig  Mary,  a  vessel  having  an  American 
register,  to  convey  it  to  the  United  States.  The  Mary  was  engaged 
at  Woolwich,  and  came  round  to  Brbtol^  where  her  cargo  was 
procured.  She  began  to  take  it  on  board  on  the  3d  of  August, 
1812 ;  and  on  the  15th  of  August,  having  completed  her  lading,  she 
sailed  from  the  port  of  Bristol  for  the  United  States,  having  on 
board  a  British  license,  dated  on  the  8th  of  July,  1812.  While 
prosecuting  her  voyage  she  encountered  such  severe  weather,  and 
received  such  damage,  as  to  be  under  the  necessity,  in  order  to  avoid 
the  danger  of  foundering  at  sea,  to  put  into  the  port  of  Waterford, 
in  Ireland,  for  the  purpose  of  being  repaired.  While  lying 
[  *140  ]  in  Waterford,  *  and  undergoing  repairs,  she  was  also  detain- 
ed by  a  general  embargo,  imposed  on  all  American  vessels 
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in  the  ports  of  Great  Britain.  The  Mary,  being  released  by  the 
oigh  court  of  admiralty,  and  her  repairs  being  completed,  her  license 
was  renewed  on  the  27th  of  March,  1813,  and  she  sailed  from 
Waterford,  for  Newport  in  Rhode  Island,  on  the  7th  of  the  following 
month.  On  the  22d  day  of  April  she  was  captured  by  the  American 
privateer  Paul  Jones,  Captain  Taylor,  and  brought  into  Newport, 
Rhode  Island,  where  the  vessel  and  cargo  were  libelled  as  enemy 
property.  No  claim  being  put  in  for  the  vessel,  she  was  condemned ; 
but  the  cargo,  which  was  claimed  by  Nanning  J.  Visscher,  for  him- 
self and  the  other  heirs  of  General  Fisher,  was  restored.  From  this 
sentence  the  captors  appealed.  In  the  circuit  court,  the  sentence  of 
the  district  court  was  reversed,  and  the  cargo  was  condenmed.  From 
this  sentence  of  condemnation  an  appeal  was  taken  to  this  court, 
and  the  case  was  argued  at  the  last  term. 

The  President's  instructions  of  the  28th  of  August,  1812,  were 
then  for  the  first  time  relied  on,  but  it  was  not  admitted  on  the  part 
of  the  captors,  that  these  instructions  were  known  to  Captain  Taylor. 
For  the  ascertainment  of  this  important  fact,  it  was  necessary  to 
admit  further  proof. 

It  being  uncertain  how  this  fact  would  appear,  the  court  also 
directed  further  proof  on  other  points  which  were  involved  in  some 
degree  of  doubt. 

It  is  now  proved  incontestably  that  the  instructions  of  the  28th 
of  August  were  on  board  The  Paul  Jones  at  the  time  of  the  capture. 
These  additional  instructions  direct  '^  the  public  and  private  armed 
vessels  of  the  United  States  not  to  intercept  any  vessels  belonging 
to  citizens  of  the  United  States,  coming  from  British  ports  to  the 
United  States,  laden  with  British  merchandise,  in  consequence  of 
the  alleged  repeal  of  the  British  orders  in  council." 

The  effect  and  operation  of  these  instructions  were  settled  in  the 
case  of  The  Thomas  Gibbons,  8  C.  421.  The  only  inquiry  to  be 
made  in  this  case  is,  do  they  apply  to  The  Mary  ? 

*  To  sustain  their  application,  it  must  appear —  [  *  141  ] 

1.  That  The  Mary  belonged,  at  the  time  of  capture,  to  a 
citizen  of  the  United  States. 

2.  That  she  was  coming  from  a  British  port  to  the  United  States, 
laden  with  British  merchandise,  in  consequence  of  the  alleged  repeal 
of  the  British  orders  in  council. 

1.  Was  The  Mary  the  property  of  an  American  citizen  ? 

She  carried  an  American  register,  which  represented  her  as  the 
property  of  James  B.  Kennedy,  a  citizen  of  the  United  States. 

She  sailed  from  Charleston,  in  South  Carolina,  as  an  American 
vessel,  commanded  by  Captain  Stafford,  a  native  American  citizen, 

25* 
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who  continued  to  command  her  until  her  capture,  and  who  always 
supposed  her  to  be  the  properly  of  Mr.  Kennedy.  Her  first  license, 
which  was  granted  before  intelligence  of  the  declaration  of  war  had 
reached  England,  was  granted  to  her  as  an  American  vessel ;  and  in 
the  renewed  license  she  was  still  considered  as  an  American  vesseL 

In  opposition  to  this  testimony  is  the  deposition  of  one  of  the 
mariners,  who  supposes  one  Smith,  a  British  subject,  to  be  a  part 
owner  of  The  Mary,  because  the  captain  so  informed  him,  and 
because  Smith  ordered  the  people  about  as  much  as  Mr.  Kennedy  or 
the  captain. 

So  much  of  this  deposition  as  refers  to  the  information  of  the 
captain,  is  not  very  probable ;  and  if  true,  must  either  discredit  the 
captain's  testimony,  or  be  considered  as  a  communication  made  for 
some  particular  purpose  while  the  vessel  was  in  a  British  port.  That 
part  of  it  which  states  Smith  to  have  ordered  the  people  about  as 
much  as  Mr.  Kennedy,  is  not  very  intelligible,  since  Mr.  Kennedy, 
the  owner  of  The  Mary,  does  not  appear  to  have  been  on  board  the 

vessel,  or  at  Bristol,  or  at  Waterford. 
[  •  142  ]      •  Had  a  claim  been  put  in  for  The  Mary,  this  testimony, 
opposed  to  the  proof  furnished  by  the  register,  and   the 
deposition  of  the  captain,  would  have  been  light  indeed. 

But  no  claim  was  filed  for  The  Mary,  and  she  was,  consequently, 
according  to  the  course  of  the  court  of  admiralty,  condemned  as 
enemy  property. 

This  sentence  is  now  reUed  on  by  the  captors  as  establishing  the 
fact.  The  argument  has  been  pressed  with  great  earnestness,  and  is 
certainly  entitled  to  serious  consideration. 

The  conclusive  effect  which  the  captors  would  give  to  this  sentence 
is  founded  in  part  on  reasoning  which  is  technical,  and  in  part  on 
the  operation  which  the  fact  itself  ought  to  have  on  the  human  mind 
in  producing  a  conviction  that  the  claim  was  not  filed  because  it 
cordd  not  be  sustained. 

A  sentence  of  a  court  of  admiralty  is  said  not  only  to  bind  the 
subject-matter  on  which  it  is  pronounced,  but  to  prove  conclusively 
the  facts  which  it  asserts.  This  principle  has  been  maintained  in  tha 
courts  of  England,  particularly  as  applying  to  cases  of  insurance, 
and  has  been  adopted  by  this  court  in  the  case  of  Croudson  and 
others  v.  Leonard,  4  C.  434.  Its  application  to  the  case  at  bar  will 
be  considered. 

The  Mary  was  not  condemned  by  the  sentence  of  a  foreign  court  of 
admiralty  in  a  case  prior  to  and  distinct  from  that  in  which  the  cargo 
was  libelled  She  was  comprehended  in  the  same  libel  with  the 
cargo. 
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The  whole  subject  formed  but  one  cause,  and  the  whole  came  on 
tc^ether  before  the  same  judge.  By  the  rules  of  the  court  the  con- 
demnation of  the  vessel  was  inevitable ;  not  because  in  fact  she  was 
British  property,  but  because  the  fact  \iras  charged,  and  was  not 
repelled  by  the  owner,  he  having  failed  to  appear  and  to  put  in  his 
claim.  The  judge  could  not  close  his  eyes  on  this  circumstance ; 
nor  could  he,  in  conunon  justice,  subject  the  cargo,  which  was 
claimed  according  to  the  course  of  the  court,  to  the  liabili- 
ties incurred  by  being  *  imported  in  a  hostile  bottom.  In  [  *  143  ] 
the  same  cause,  a  fact,  not  cpntroverted  by  one  party,  who 
does  not  appear,  and  therefore  as  to  him  taken  for  confessed,  ought 
not,  on  that  implied  admission,  to  be  brought  to  bear  upon  another 
who  does  appear,  does  controvert,  and  does  disprove  it.  The  owners 
of  the  cargo  had  no  control  over  the  owner  of  the  vessel.  Visscher 
could  not  force  Kennedy  to  file  a  claim ;  nor  could  Visscher  file  a 
claim  for  him. 

The  evidence  that  the  vessel  wm  American  property  could  not  be 
looked  into  so  far  as  respected  the  rights  of  Kennedy,  because  he  was 
in  contumacy ;  but  Visscher  was  not  in  contumacy.  He  was  not 
culpable  for,  and  therefore  ought  not  to  suffer  for,  the  contumacy  of 
Kennedy.  That  contumacy,  in  reason  and  in  justice,  ought  not  to 
have  prevented  the  district  court  from  looking  into  the  testimony  con^ 
ceming  proprietary  interest  in  the  vessel,  so  far  as  the  rights  of  other 
claimants  depended  on  that  interest.  Nor  is  the  court  informed  of  a 
legal  principle  which  should  have  lestrained  the  district  judge  from 
looking  into  this  testimony.  If  we  reason  from  analogy,  we  find  no 
principle  adopted  by  the  courts  of  law  or  equity,  which,  in  its  applica- 
tion  to  courts  of  admiralty,  would  seem  to  subject  one  claimant  to 
injury  from  the  contumacy  of  another. 

A  judgment  against  one  defendant  for  the  want  of  a  plea,  or  a  decree 
against  one  defendant  for  want  of  an  answer,  does  not  prevent  any 
other  defendant  from  contesting,  so  far  as  respects  himself,  the  very 
fact  which  is  admitted  by  the  absent  party. 

No  reason  is  perceived  why  a  different  rule  should  prevail  in  a 
court  of  admiralty,  nor  is  the  court  informed  of  any  case  in  which  a 
different  rule  has  been  established. 

If  the  district  court  was  not  precluded  by  the  nonclaim  of  the 
owner  of  the  vessel  from  examining  the  fact  of  ownership,  so  far  as 
that  fact  could  affect  the  cargo,  it  will  not  be  contended  that  an  ap- 
pellate court  may  not  likewise  examine  it. 

This  case  is  tD  be  distinguished  from  those  which  *  have  [  *  144  ] 
been  decided  on  policies  of  insurance,  not  only  by  the  cir- 
comstance  that  the  cause  respecting  the  vessel  and  the  cargo  came  on 
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at  the  same  time  before  the  same  courts  but  by  othar  diffeienoes  in 
reason  and  in  law,  which  appear  to  be  essentiaL 

The  decisions  of  a  court  of  exclusive  jurisdiction  are  necessBrily 
conclusive  on  all  other  courts^  because  the  subject-matter  is  myt 
examinable  in  them.  With  respect  to  itself,  no  reason  is  perceived 
for  yielding  to  them  a  further  conclusiveness  tiian  is  allowed  to  the 
judgments  and  decrees  of  courts  of  common  law  and  equity.  They 
bind  the  subject-matter  sua  between  parties  and  privies. 

The  whole  world,  it  is  said,  are  parties  in  an  admiralty  cause ;  and, 
therefore,  the  whole  worid  is  bound  by  the  dedsion.  The  reason  on 
which  this  dictum  stands  will  determine  its  extent.  Every  person 
may  make  himself  a  party,  and  appeal  from  the  sentence ;  but  notice 
of  the  controversy  is  necessary  in  order  to  become  a  party,  and  it  is 
a  principle  of  natural  justice,  of  universal  obligation,  that  before  the 
rights  of  an  individual  be  bound  by  a  judicial  sentence,  he  shall  have 
notice,  either  actual  or  implied,  of  the  proceedings  against  him. 
Where  these  proceedings  are  against  the  person,  notice  is  served  per- 
sonally, or  by  publication ;  where  they  are  m  rem,  notice  is  served 
upon  the  thhig  itself!  This  is  necessarily  notice  to  all  those  who 
have  any  interest  in  the  thing,  and  is  reasonable  because  it  is  neces- 
sary, and  because  it  is  the  part  of  common  prudence  for  all  those  who 
have  any  interest  in  it,  to  guard  that  interest  by  persons  who  are  in 
a  situation  to  protect  it.  Every  person,  therefore,  who  could  ajsserfc 
any  title  to  The  Mary,  has  constructive  notice  of  her  seizure,  and  may 
fairly  be  considered  as  a  party  to  the  libel.  But  tiiose  who  have  no 
interest  in  the  vessel  which  could  be  asserted  in  the  court  of  admiralty, 
have  no  notice  of  her  seizure,  and  can,  on  no  principle  of  justice  or 
reason,  be  considered  as  parties  in  the  cause  so  far  as  respects  the 
vessel  When  such  person  is  brought  befcae  a  court  in  which  the 
fact  is  examinable,  no  sufficient  reason  is  perceived  for  precluding 
him  from  reexamining  it.  The  judgment  of  a  court  of  common  law, 
or  the  de<aree  of  a  court  of  equity,  would,  under  such 
[  •  145  ]  •  circumstances,  be  reexaminable  in  a  court  of  common  law, 
or  a  court  of  equity ;  and  no  reason  is  discerned  why  the 
sentence  of^  court  of  admiralty,  under  the  same  circumstances, 
should  not  be  reexaminable  in  a  court  of  admiralty. 

This  reasoning  is  not  at  variance  with  the  decision,  that  the 
sentence  of  a  foreign  court  of  admiralty,  condenmii^  a  vessel  <m 
cargo  as  enemy  property,  is  conclusive  in  an  action  against  the 
underwriters  on  a  policy  in  which  the  property  is  wammted  to  be 
neutral. 

It  is  not  at  variance  with  that  decision,  because  the  question  of 
prize  is  one  of  which  courts  of  law  have  no  direct  cognizance,  and 
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because  the  ownero  of  the  vessel  and  cargo  weie  parties  to  the  libel 
against  them. 

In  the  case  of  Croadson  et  aL  v.  Leonard,  4  C.  434,  two  judges 
expressed  their  opinions.  Those  who  were  silent,  but  who  concurred 
in  the  opinion  of  the  court,  undoubt^y  acquiesced  in  the  reasons 
assigned  by  those  judges.  On  the  conclusiveness  of  a  foreign  sen- 
tence, Judge  Johnson  said :  ^^  The  doctrine  appears  to  me  to  rest  on 
three  very  obvious  considerations :  the  propriety  of  leaving  the  cog- 
nizance of  prize  questions  exclusively  to  courts  of  prize  jurisdiction ; 
the  very  great  inconvenience,  amounting  nearly  to  an  impossibility, 
of  fully  investigating  such  cases  in  a  court  of  common  law ;  and  the 
imi»ropriety  of  revising  the  decisions  of  the  maritime  courts  of  other 
nations,  whose  jurisdiction  is  coordinate  throughout  the  world.'' 

These  reasons  undoubtedly  support  the  opinion  founded  on  them ; 
but  it  will  be  readily  perceived  that  they  would  not  apply  to  the  case 
before  the  court 

After  stating  the  conclusiveness  of  the  sentence  of  courts  of  exclu- 
sive jurisdiction.  Judge  Washington  said :  "  This  rule,  when  appUed 
to  the  sentences  of  courts  of  admiralty,  whether  foreign  or  domestic, 
produces  the  doctrine  which  I  am  now  copsidering,  upon  the  ground 
that  all  the  world  are  parties  in  an  admiralty  cause.  The  proceed- 
ings are  in  rem;  but  any  person  having  an  interest  in  the  property 
may  interpose  a  claim,  or  may  prosecute  an  appeal  from  the 
sentence.  *  The  insured  is  emphatically  a  party,  and  in  [  *  146  ] 
every  instance  has  an  opportunity  to  controvert  the  alleged 
grounds  of  condenmation,  by  proving,  if  he  can,  the  neutrality  of  the 
property.  The  master  is  his  immediate  agent,  and  he.  is  also  bound 
to  act  for  the  benefit  of  all  concerned;  so  that  in  this  respect  he  also 
represents  the  insurer." 

The  very  foundation  *of  this  opinion  that  the  insured  is  bound  by 
the  sentence  of  condemnation  is,  that  he  was  in  law  a  party  to  the 
euit,  and  had  a  full  opportunity  to  assert  his  rights.  This  decision 
cannot  be  applicable  to  one  in  which  the  person  to  be  affected  by 
th>  sentence  of  condenmation  was  not,  and  could  not  be  a  party 
to  t 

If  the  sentence  condemning  The  Mary  did  not  technically  preclude 
the  owners  of  the  cargo  from  asserting  in  the  court  of  admiralty  her 
American  character,  the  weight  of  the  evidence  on  that  point  is  to  be 
feiriy  estimated. 

In  support  of  her  American  character,  the  documentary  evidence 
is  complete  and  unequivocal ;  and  the  corroborative  testimony  is  cal- 
culated to  strengthen  a  belief  in  the  verity  of  the  register.  In  support 
of  her  hostile  character,  the  omission  of  the  owner  to  file  his  claim  is 

Digitized  by  VjOOQIC 


298         SUPREME   COURT  OF  THE  UNITED   STATES. 

• . 

The  Mary.    9  C 

chiefly  relied  on.  The  importance  of  this  circumstance  is  not  to  be 
controverted.  Its  weight,  however,  is  much  diminished  by  the  con* 
sideration  that  the  case  affords  no  reasonable  ground  for  believing 
that  the  owner  could  have  been  restrained  from  making  his  daim  by 
the  apprehension  of  failing  to  support  it.  There  is  no  testimony,  and 
there  is  no  reason  to  suspect  that  any  testimony  was  attainable  which 
could  have  successfully  opposed  the  register.  This  consideration 
gives  plausibility  to  the  argument  that  the  worthlessness  of  the  vessel, 
the  bottomry  bond  with  which  she  was  charged,  liie  expectation  that 
the  condemnation  would  relieve  him  from  that  debt,  might  be  the 
motives  for  not  resisting  that  condemnation.  It  is  possible,  too,  that 
in  point  of  fact,  he  might  not  have  actual  notice  of  the  proceedings. 
This  is  not  to  be  presumed,  and  is  not  to  benefit  the  owner; 
[  •  147  ]  but  it  is  possible ;  and  may  be  taken  into  the  *  account  in 
estimating  the  effect  of  this  negligence  on  persons  who  are 
not  culpable  for  it. 

It  has  been  said  that  the  owners  of  the  cargo,  and  that  Nanning  J. 
Visscher,  who  held  the  bottomry  bond,  ought  to  have  filed  a  daim. 
But  the  interest  under  the  bottomry  bond  could  not  have  been 
asserted ;  nor  had  the  owners  of  the  cargo  any  right  to  the  vessd. 
Had  they  known  that  they  were  to  be,  in  any  manner,  affected  by  the 
character  of  the  vessel,  they  might,  and  most  probably  would  have 
exerted  themselves  to  have  brought  forward  Kennedy  as  a  claimant,  or 
to  have  accounted  for  his  silence ;  but  in  the  district  court  the  Presi- 
dent's instructions  were  unknown,  and  their  effect  unthought  of. 
The  owners  of  the  cargo,  therefore,  neither  troubled  themselves  about 
the  vessel,  nor  attempted  to  account  for  the  daim  to  her  not  being 
filed.  When  afterwards,  in  this  court,  the  bearing  of  those  instruc- 
tions was  discovered,  and  further  proof  was  directed,  that  direction 
did  not  extend  to  proof  which  might  account  for  the  failure  of  Ken- 
nedy to  assert  his  title  to  the  vesseL  This  may  excuse  the  claim- 
ants for  not  producing  testimony  to  that  point. 

Upon  the  best  consideration  we  have  been  able  to  bestow  upon  the 
subject,  the  court  is  of  opinion  that  The  Mary,  in  this  daim,  must  be 
deemed  to  have  been  the  properly  of  an  American  dtizen. 

2.  Did  she  sail  from  a  British  port  in  consequence  of  the  alleged 
repeal  of  the  British  orders  in  council  ? 

That  the  voyage,  in  its  inception,  was  produced  by  the  opinion  that 
the  repeal  of  the  British  orders  in  council  would  terminate  the  differ- 
ences between  the  two  nations,  is  too  clear  for  controversy.  Had 
The  Mary  proceeded  directly  horn  Bristol  to  her  port  of  destination 
in  the  United  States,  the  counsel  for  the  captors  would  not  contend 
that  it  was  not  a  voyage  described  by  the  instructions  of  the  28tii  of 
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Augast  But  the  delay  in  the  port  of  Waterford,  it  is  said,  has 
broken  the  continuity  of  tbe  Toyage,  and  in  deciding  on  its  characteri 
the  departure  from  Waterford,  not  the  departure  from  Bristol,  must 
be  considered  as  its  commencement. 

*  It  b  not  denied  that,  in  a  commercial  sense,  this  is  one  [  *  148  ] 
continued  voyage,  to  take  its  date  at  the  departure  of  The 
Mary  from  Bristol.     But  it  is  urged  that  where  the  rights  of  war 
intervene,  a  different  construction  must  take  place. 

The  court  does  not  accede  to  the  correctness  of  this  distinction. 

The  Mary  was  forced  into  Waterford  by  irresistible  necessity,  and 
was  detained  there  by  the  operation  of  causes  she  could  not  control 
Had  her  departure  been  from  a  neutral  port,  and  she  had  been  thus 
forced,  during  the  voyage,  into  a  hostile  port,  would  it  be  alleged 
that  she  had  incunred  the  liabilities  of  a  vessel  sailing  from  a  port  of 
the  enemy  ?  It  is  believed  that  this  allegation  could  not  be  sustained, 
and  that  it  would  not  be  made.  But  as  between  the  captors  and 
the  captured  in  this  case,  the  voyage  was,  in  its  commencement,  as 
innocent  as  if  made  from  a  friendly  port  The  detention  at  Water- 
f<Mrd,  then,  can  no  more  affect  the  character  of  the  voyage  in  the  one 
ease  than  in  the  othet. 

But  it  is  said  that  the  owners  of  the  cargo  ought  to  have  applied 
to  ihe  American  government  for  a  license  to  bring  it  into  the  United 
States. 

So  far  as  respects  the  captors,  there  could  be  no  necessity  for  a 
license,  since  the  vessel  was  already  protected  from  them  by  the 
orders  of  the  President,  under  which  they  sailed ;  and  for  any  other 
purpose  a  license  was  unnecessary,  provided  the  importation,  if  the 
voyage  had  been  immediate  and  direct  from  Bristol,  could  be  justi- 
fied. 

If  a  cargo  be  innocently  put  on  board  in  an  enemy  country,  if  at 
that  time  it  be  lawful  to  import  it  into  the  United  States,  the  impor- 
tation cannot  be  rendered  unlawful  by  a  detention  occasioned,  in  the 
course  of  the  voyage,  either  by  the  perils  of  the  sea,  or  the  act  of  the 
enemy,  unless  this  effect  be  produced  by  some  positive  act  of  the 
legislature. 

There  is  no  such  act 

•It  has  been  contended  that  the  act  for  the  remission  of  [  *  149  ] 
fines,  penalties,  and  forfeitures  in  certain  cases,  passed  on 
the  2d  of  January,  1813,'  controls  the  instructions  given  by  the  Presi- 
dent on  the  28th  of  August,  1812,  and  limits  the  operation  of  those 
instructions  to  the  specific  cases  described  by  congress ;  and  as  that 

» 2  Stats,  at  Large,  787.  ,  ., 
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act  protects  only  those  importations  which  were  made  previous  to  itB 
passage,  it  has  been  argued  that  the  President's  instructions  can  go 
no  further. 

Independent  of  the  war,  all  Britbh  merchandise  was  excluded  from 
the  ports  of  the  United  States  by  a  system  of  policy  supposed  to 
have  been  founded  on  the  British  orders  in  counciL 

The  secretary  of  the  treasury  had  power  to  remit  forfeitures 
incurred  under  these  laws.  When  the  orders  in  council  were  repealed, 
large  shipments  were  made  of  Britbh  merchandise,  by  American 
merchants,  in  the  full  confidence  that  the  American  restrictive  system 
would  fall  with  the  orders  which  produced  it  This  opinion,  and  the 
proceedings  in  consequence  of  it,  were  thought  excusable  both  by  the 
executive  and  legislative  departments  of  government  The  Presi- 
dent instructed  the  cruizers  of  the  United  States  not  to  molest  vessels 
of  this  description,  ^^  but  on  the  contrary,  to  give  aid  and  assistance 
to  the  same ;  in  order  that  such  vessels  and  their  cargoes  may  be 
dealt  with,  on  their  arrival,  as  may  be  decided  by  the  competent 
authorities." 

These  instructions  act  solely  on  the  rights  of  war,  and  regulate  the 
conduct  of  the  public  and  private  armed  vessels  ^f  the  United  States. 

The  legislature  passed  an  act  on  the  2d  of  January,  1813,  taking 
away  the  discretion  of  the  seqpretary  of  the  treasury,  and  directing 
him  absolutely  to  remit  all  penalties  and  forfeitures  incurred  by  violat- 
ing the  non-intercourse  laws,  in  all  cases  of  importation  made  before 
the  passage  of  the  act,  in  American  vessels,  provided  the  goods  were 
the  property  of  citizens  of  the  United  States,  and  the  vessels  departed 
from  any  port  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
between  the  23d  day  of  June  and  the  15th  of  September  then  pre- 
ceding. 
[  •  150  ]  •  This  act  does  not  contemplate  the  conduct  of  captors, 
or  the  rights  of  war.  Its  sole  object  is  to  remit  certain  penal- 
ties already  incurred  by  a  violation  of  municipal  law.  The  legislature 
does  not  appear  to  have  had  in  view  the  instructions  given  by  the 
President  to  the  armed  vessels  of  the  United  States,  much  less  to 
have  intended  to  control  those  instructions. 

But,  in  effecting  these  different  objects,  the  executive  and  the  legis- 
lature were  impelled  by  the  same  motive — the  peculiar  hardship  of 
exposing  the  citizens  of  the  United  States  in  such  a  case  to  the 
penalties  either  of  war,  or  of  municipal  law.  The  one  intended  to 
protect  from  capture,  the  other  from  forfeiture,  property  which  had 
been  shipped  in  the  reasonable  confidence  that  peace  and  commercial 
intercourse  between  the  two  countries  were  the  fruits  of  the  repeal 
of  the  British  orders  in  counciL     The  President  recognized  the  prin- 
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dple,  but  left  the  time  within  which  it  should  operate  to  be  decided 
by  the  armed  vessek  and  by  the  courts,  according  to  the  circumstances 
of  eadi  case.  The  legislature  prescribed  certain  limits  within  which 
it  should  operate.  This  court,  in  construing  the  less  explicit  instruc- 
tions of  the  President,  with  respect  to  the  departure  of  a  vessel  from 
a  British  port,  has  respected  the  more  explicit  language  of  the  legis- 
lature on  the  same  subject.  But  the  instructions  of  the  President 
relate  only  to  the  departure  of  the  vesseL  They  do  not  extend  to  the 
time  of  its  arrival  In  this  respect  there  is  nothing  to  be  explained. 
Consequently,  the  act  of  congress  can  furnish  no  aid  in  their  construc- 
tion. That  the  instructions  were  intended  to  protect  from  capture 
all  vessels  which  had  sailed  in  that  confidence  which  was  inspired  by 
tiie  repeal  of  the  British  orders  in  council,  however  the  voyage  might 
be  protracted,  is  apparent  from  their  language,  and  from  the  fact  that 
they  continued  to  be  delivered  to  the  armed  vesseb  of  the  United 
States  after  the  passage  of  the  act  of  the  2d  of  January,  1813. 

It  is  the  unanimous  opinion  of  the  court,  that  The  Mary  was,  at 
the  time  of  her  capture,  protected  by  the»  instructions  under  which 
the  captor  sailed. 

This  opinion  renders  all  inquiry  into  the  character  of  the  cargo 
unnecessary. 

•  The  counsel  for  the  captors  have  claimed  their  costs  [  *  151  ] 
and-expenses,  on  the  ground  that  there  was  probable  cause 
of  capture. 

This  claim  is  sustained  by  the  court  Further  proof  has  been 
required,  and  the  lateness  of  ihe  period  at  which  The  Mary  was 
found  on  the  ocean,  justified  a  suspicion  that  her  case  was  not  one 
to  which  the  instructions  of  the  President  extended. 

The  sentence  of  the  circuit  court  condenming  the  cargo  of  The 
Mary  is  reversed,  and  the  cause  is  remanded  to  that  court  with 
directions  to  dismiss  the  libel,  so  far  as  respects  the  cargo,  and  to 
restore  the  same  to  the  claimants,  and  to  allow  the  captors  their 
reasonable  costs  and  expenses. 
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Dob,  Lessee  of  Lewis  and  Wife,  v.  AFFarlanb  and  others. 

9  C.  151. 

It  18  not  necessary  that  an  executor  of  a  will,  made  in  Virginia,  deyising  to  the  executor 
land  in  Kentackj,  should  take  oat  letters  testamentary  in  EentadLj,  to  enable  him  to 
maintain  an  ejectment  for  the  land  in  Kentucky. 

If  the  plaintiff,  in  his  declaration,  claims  the  whole  tract,  a  deed,  showing  that  he  has  only 
an  undirided  interest  in  the  tract,  may  be  given  in  eridence, 

Thb  case  is  stated  in  the  opinion  of  the  court 
Wtckliffe  and  C.  Lee^  for  the  plainti&  in  error. 
O.  M.  Bibbf  for  the  defendants. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as -follows :  — 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  circnit  court 
of  the  United  States  for  the  district  of  Kentucky,  in  an  ejectment  by 

the  plaintifi  in  error,  against  the  defendants. 
[  *  152  ]  *  At  the  trial  of  the  cause,  the  plaintiffs  produced  and  read 
in  evidence,  a  patent  from  the  commonwealth  of  Virginia, 
granting  certain  lands  therein  described  lying  in  the  county  of  Nelscm, 
in  the  now  State  of  Kentucky,  to  John  May,  John  Banister,  Kennon 
Jones,  Thomas  Shore,  and  Christopher  M'Conico.  He  then  oflRsred 
in  evidence  the  last  will  and  testament  of  John  May,  dececised,  which 
contained  this  clause :  ^^  I  give  and  devise  my  land  to  my  executors, 
hereinafter  named,  and  to  the  survivors  and  survivor  of  such  of 
them  as  may  act,  and  their  heirs,  for  the  purpose  of  selling  as  much 
thereof  as  will  pay  aU  my  debts." 

This  will  was  proved  and  admitted  to  record  according  to  the  laws 
of  Vi^gini€^  while  Kentudcy  was  a  part  of  that  State,  and  is  duly 
certified  by  the  proper  authority.  .  The  plaintiff,  Ann  Lewis,  (wife  of 
the  other  plaintiff,  Thomas  Lewis,)  who  was  an  execulrix  named  in 
the  will  of  the  said  John  May,  alone  qualified  as  executrix,  and  took 
upon  herself  the  burden  of  executing  the  said  will;  but  she  did  not 
qualify,  and  did  not  obtain  her  letters  testamentary  until  after  Ken- 
tucky had  become  an  independent  State. 

The  counsel  for  the  defendants  objected  to  the  admissibility  of  the 
will  and  certificate  thereto  subjoined,  because  the  said  Ann  had  only 
qualified,  and  sued  out  letters  testamentary  in  the  State  of  Virginia, 
and  not  in  the  State  of  Kentucky  where  the  land  lies.    The  court 
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feostained  the  objection,  and  the  will  was  not  permitted  to  go  in 
evidence  to  the  jury.  To  this  opinion  an  exception  was  taken. 
There  was  also  a  second  exception  taken  on  the  same  rejection 
of  evidence,  which  depends  entirely  on  the  correctness  of  the  first 
opinion,  and  therefore  need  not  be  particularly  stated. 

It  has  been  decided  in  this  court  that  letters  testamentary  give  to 
the  executor  no  authority  to  sue  for  the  personal  estate  of  the  testator 
cot  of  the  jurisdiction  of  the  power  by  which  those  letters  are 
granted.  But  this  decision  has  never  been  understood  to  extend  to  a 
suit  for  lands  devised  to  an  executor.  In  such  case,  the  executor 
sues,  as  devisee.  His  right  is  derived  from  the  will,  and  the  letters 
testamentary  do  not  give  the  title.  The  executors  are 
trustees  for  the  purposes  of  the  will.  *  This  will  may  be  [  *  153  ] 
considered  as  requiring  that  the  executors  shall  act  to  enable 
themselves  to  take  under  the  devise  to  them ;  but  when  the  condition 
is  performed,  those  who  have  performed  it,  take  under  the  wiU.  That 
the  executrix  took  upon  herself  that  character  after  the  separation 
of  Kentucky  from  Virginia,  is  of  no  consequence.  When  she  did 
take  it  upon  herself,  the  condition  on  which  the  devise  was  made, 
was  performed,  and  she  took  as  devisee  under  the  will ;  and  the  act 
consummating  her  title,  had  relation  to  the  time  of  its  commence- 
ment, which  was  before  the  separation,  of  the  two  States.  Were  it 
even  necessary,  which  is  not  admitted,  to  record  this  will  in  Kentucky, 
tiiat  objection  was  not  made  to  the  instrument,  and  therefore  the 
court  cannot  suppose  it  to  exist  The  will  was  rejected  because  the 
executrix  had  not  qualified  in  Kentucky,  and  this  objection  is  not 
[deemed  a  valid  one. 

An  objection  was  also  taken  to  a  deed,  which  was  offered  in 
evidence,  on  the  ground  of  an  alleged  variance  between  it,  as  proof, 
and  the  allegations  in  the  declaration.  The  deed  was  not  permitted 
to  go  in  evidence  to  the  jury ;  and  to  this  opinion,  also,  an  exception 
was  taken. 

The  variance  is  not  pointed  out  If  the  objection  to  the  deed  is, 
that  it  conveys  only  an  undivided  interest,  while  the  declaration 
dcdms  the  whole  tract,  the  objection  ought  not  to  have  been  sus- 
tained; but  on  the  propriety  of  rejecting  the  deed  it  is  not  necessary 
to  give  an  opinion,  since  the  judgment  must  be  reversed  on  the  first 
point 

Judgment  reversed,  and  the  cause  remanded,  with  directions  to 
grant  a  new  trial,  and  to  permit  the  will  to  be  read  in  evidence. 

9  W.  565  ;  5  H.  233. 
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The  answer  of  one  defendant  in  chancery  is  not  eridence  against  his  conlefendant;  nor  is 
his  deposition,  although  he  had  been  discharged  nnder  the  act  of  assembly  of  Rhode 
Island,  of  1757,  from  all  "debts  and  contracts  prior  to  the  date  of  the  discharge,  and 
although  the  debt  in  snit  was  a  debt  contracted  prior  to  snch  dischaige,  the  debt  having 
been  contracted  in  a  foreign  country. 

An  answer  in  chancery,  although  positive,  and  directly  responsive  to  an  allegation  in  tbe 
bill,  may  be  outweighed  by  circumstances,  especially  if  it  be  respecting  a  fact  which,  in 
the  nature  of  things,  cannot  be  within  the  personal  knowledge  of  the  defendant. 

A  denial  by  the  defendant  that  hi^  testator  gave  authority  to  A  to  draw  a  bill  of  excbange, 
is  not  a  denial  of  the  subsequent  assent  of  his  testator  to  the  drawing  of  such  bilL 

A  discharge  under  the  act  of  assembly  of  Rhode  Island,  of  1756,  from  all  debts,  dutiet, 
contracts,  and  demands,  outstanding  at  the  time  of  such  discharge,  upon  surrender  of  all 
the  debtor's  property,  will  not  protect  him  against  a  debt  contracted  in  a  foreign  coontxy. 

This  cause  was  argued  by 

Bv/rge$$  and  Stockton^  for  the  appellants. 

Harper^  for  the  appellee. 

The  material  facts  are  stated  in  the  opinion  of  the  court 

{  •  154  ]  •  February  28.     Absent,  Todd,  J. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 

This  is  an  appeal  from  a  decree  made  in  the  circuit  court  of  the 
United  States  for  the  district  of  Rhode  Island. 

The  appellee  jfiled  his  bill  in  that  court,  praying  that  the  appellants 
and  James  Munro,  Samuel  Snow,  and  Benjamin  Munro,  late  mer- 
chants trading  under  the  firm  of  Munro,  Snow,  and  Munro,  might  be 
decreed  to  pay  him  the  amount  of  a  bill  of  exchange,  drawn  in  his 
favor  at  Batavia,  by  Benjamin  Munro,  at  nine  months  sight,  on 
Messrs.  Daniel  Crommelin  and  Sons,  merchants,  Amsterdam,  for  the 
sum  of  21,488  guilders  on  account  of  advances  made  by  the  said 
Biemsdyk  for  the  use  of  the  defendants  in  the  circuit  court 

In  the  year  1805,  John  Innes  Clark,  and  Munro,  Snow,  and  Munroy 
being  joint  owners  of  the  ship  Patterson,  in  equal  moieties,  projected 
a  voyage  to  Batavia,  and  appointed  Benjamin  Munro,  one  of  tike 
house  of  Munro,  Snow,  and  Munro,  supercargo.  The  ship  carried 
out  some  goods  on  account  of  the  owners,  and  other  goods  on 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,    1815.  805 

dark'i  Execaton  v.  Van  Riemidyk.    9  C. 

account  of  different  persons,  the  whole  to  be  invested  in  a  retnm 
cargo,  on  the  profits  of  which  the  ship-owners  were  to  receive  forty- 
five  per  cent  instead  of  freight 

The  hill  charges  that  the  supercargo  was  empowered  verbally,  in 
case  of  a  deficiency  of  funds  at  Batavia,  to  load  the  ship  with  a 
return  cargo,  to  take  up  money  on  the  joint  account  of  the  owners, 
and,*  if  necessary,  to  draw  bills  of  exchange  therefor  on  Messrs. 
Daniel  Crommelin  and  Sons,  of  Amsterdam,  or  on  the  owners.  ' 

The  Patterson  returned  in  the  spring  of  1806,  with  a  cargo  derived 
from  the  funds  taken  out  in  the  outward  voyage. 

In  March,  1806,  The  Patterson  again  sailed  to  Batavia,  on  a  voy- 
age in  all  respects  similar  to  the  first  That  part  of  the 
cargo  which  was  furnished  by  the  owners  *  consisted  of  [  *  155  ] 
wines,  and  some  other  inconsiderable  articles.  Being  unable 
to  sell  the  wine  in  Batavia,  the  supercargo  placed  it  for  sale  in  the 
hands  of  Mr.  Van  Riemsdyk,  the  defendant  in  error.  Bather  than 
retnm  without  filling  the  vessel  for  the  owners,  he  drew  bills  on  them 
to  the  amount  of  $2,389.89 ;  and  also  drew  on  Messrs.  Crommelin 
and  Sons,  merchants,  of  Amsterdam,  the  bill  for  which  this  suit  was 
brought  The  bill  is  drawn  by  Benjamin  Munro,  in  his  own  name, 
bnt  it  contains  a  direction  to  charge  the  same  to  John  Innes  Clark, 
and  Munro,  Snow  and  Munro,  merchants,  of  Providence,  Rhode 
Island,  North  America.  Of  all  these  proceedings  the  owners  were 
regularly  informed,  by  letter,  firom  Benjamiijf  Munro,  their  supercarga 

The  ship  returned  safe  in  March,  1807,  and  the  proceeds  of  the 
cargo  purchased  by  these  bills  were  received  by  the  owners.  The  bills 
drawn  on  the  owners  were  duly  paid ;  but  no  provision  was  made  for 
that  drawn  on  Daniel  Crommelin  and  Sons. 

In  May,  1807,  the  ship  proceeded  on  a  third  voyage  to  Batavia 
wilh  Benjamin  Munro  again  supercargo.  The  owners  appear  to  have 
lelied  on  the  wine  placed  in  the  hands  of  Van  Biemsdyk,  on  the 
second  voyage,  for  producing  the  funds  with  which  to  procure  their 
part  of  the  return  cargo.  In  June,  1807,  Munro,  Snow,  and  Monro 
became  insolvent;  and,  according  to  the  laws  of  Bliode  Island, 
obtained  a  certificate  discharging  them  firom  the  claims  of  their  cred- 
itors, so  fiaur  as  such  discharge  could  be  affected  by  a  law  of  the  State. 
They  had  previously  transferred,  for  a  valuable  consideration,  to  John 
Innes  Clark,  all  their  interest  in  the  ship,  the  return  cargo,  and  the 
accruing  fireight,  the  whole  of  which  came  into  his  possession  on  the 
retnm  of  the  vessel  In  December,  1807,  the  bill  was  presented  to 
Messrs.  Damd  Crommelin  and  Sons,  and  protested  for  non-eux^pt- 
ance ;  and  in  October,  1808,  it  was  protested  for  non-payment    Nei- 

26* 
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ther  Clark  nor  Monro,  Snow,  and  Monro  had  any  fonds  in  the  Innds 
of  Messrs.  Daniel  Crommelin  and  Sons; 

John  Innes  Clark  departed  this  life  in  November,  1808,  having  first 
made  his  last  will  and  testament,  of  which  the  phuntiffa  in 
[  *  156  ]  error  are  executors,  who  have  *  assets  in  their  hands  more 
than  sufficient  to  satisfy  the  claim  of  Van  Biemsdyk. 

The  defendants,  Munro,  Snow,  and  Munro,  in  their  answer,  ac- 
knowledge all  the  material  allegations  of  the  bill,  and  ex^nressly  admit 
the  authority  of  Benjamin  Munro  to  draw  the  bill  of  exchange  for 
which  this  suit  was  instituted.  But  they  state  their  insolvency ;  and 
claim  the  benefit  of  the  certificate  of  discharge  granted  them  in  pur- 
suance of  the  laws  of  the  State  of  Rhode  Island. 

Clark's  executors  deny  that  Benjamin  Munro  had  any  authority  to 
take  up  money  on  credit  for  any  purpose  whatever,  or  to  draw  bills 
of  exchange ;  and  assert  that  both  the  complainant  and  Benjamin 
Munro  knew  that  he  had  no  such  authority.  They  admit  that  if  the 
money  was  taken  up,  it  was  for  the  joint  use  of  the  ship-owners,  but 
not  on  their  credit.  It  was,  they  say,  on  the  sole  credit  of  Benjamin 
Munro. 

At  the  hearing,  the  bill  was  dismissed  as  to  Munro,  Snow,  and  Mun- 
ro, and  a  decree  was  made  against  Clark's  executors  for  the  sum  of 
f  11,526.14,  being  the  amount  of  the  sum  specified  in  the  bill  of  ex- 
change in  the  complainant's  bill  specified,  together  with  ten  per  cent. 
damages  for  the  non-payment  thereof,  and  interest  upon  both  tii^e 
sums,  fix)m  the  time  when  the  said  bill  of  exchange  became  due  to 
the  time  of  rendering  the  decree. 

From  this  decree  the  executors  of  the  said  John  Innes  Claris  prayed 
an  appeal  to  this  court 

In  determining  the  extent  of  Clark's  liaUlity,  the  authority  of  Ben- 
jamin Munro,  to  draw  this  bill,  becomes  a  question  of  material  import- 
ance. If  the  answer  of  Munro,  Snow,  and  Munro,  or  their  deposi- 
tions taken  in  ihe  cause,  be  admissible  evidence  against  Clark's  exe- 
cutors, this  question  is  decided.  But  the  admissibility  of  their  answer, 
for  this  purpose,  depends  on  the  establishment  of  soch  a  partnership 
as  would  authorize  the  draft  of  Munro  as  one  of  the  partners;  and 
the  admissibility  of  their  depositions  depends  on  ihdr  being  rendered 
disinterested  witnesses  by  the  certificate  of  discharge  stated 
[  *  157  ]  *in  the  jHroceedings.  The  court  being  satisfied  on  neither 
of  these  points,  will  exclude  botii  the  answer  and  deposHionft, 
and  consider  the  cause  independently  of  them. 

The  letter  of  Benjamin  Munro,  written  at  Batavia^  on  the  3d  of 
November,  1806,  the  day  on  which  the  bill  in  favor  of  Van  Riemadyk 
was  drawn,  and  addressed  to  John  Innes  Clark,  Esq.,  and  to  Mesars. 
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Mnnro,  Snow,  and  Monro,  contains  these  passages :  ^^  I  have  shipped 
on  boaid  The  Patterson,  on  yonr  account  and  risk,  505  pecols  Jacatia 
coffee,  agreeably  to  invoice  and  bill  of  lading  inclosed.  I  have  drawn 
on  you  for  the  amount  of  f  2,389.89,  at  ninety  days'  sight,  in  favor  of 
the  several  officers,  &c.,  on  board  The  Patterson,  being  the  amount 
of  money  they  had  remaining  over  their  privileges,  and  which  I  have 
allowed  them  16  per  cent  advance  thereon,  and  which  drafts  you  will 
please  to  honor.  A  statement  thereof  I  annex.  I  have  also  drawn 
on  Messrs.  Daniel  Crommelin  and  Sons,  merchants,  Amsterdam,  at 
nine  months'  sight,  in  favor  of  the  honorable  William  V.  H.  Van 
Riemsdyk,  of  this  place,  for  the  amount  of  21,488  guilders  on  account 
of  The  Patterson,  and  which  bills  you  will,  no  doubt,  prepcire  for 
timely,  as  I  have  written  those  gentlemen.  I  leave  all  the  Madeira 
wine  in  the  hands  of  the  honorable  Mr.  Reimsdyk,  as  it  will  not 
sell  at  all,  I  transmit  his  receipt  for  the  same.  I  have  received  no 
advance  on  the  wine." 

To  this  letter  was  annexed  a  statement  of  the  cargo  of  The  Patter- 
son, containing  this  item :  ^<  For  owners  of  Patterson,  505  pecols 
coffee." 

There  was,  also,  tiie  following  memorandum :  — 

^Memorandum  of  bills  payable  by  you  at  ninety  days'  sight, 
namely: — 

^  Captain  James  Shaw,  1st,  2d,  3d,  exchange,  $748.75,  &c.,  amount- 
bg  in  the  whole  to  $2,389.89. 

^  Amount  of  bills  drawn  on  Messrs.  Daniel  Oommelin 
and  Sons,  merchants,  Amsterdam,  payable  by  them  *  at  nine  [  *  158  ] 
months'  sight  in  favor  of  the  honoraUe  WilUam  V.  H.  Van 
Biemsdyk,  namely : — 

**  Pour  bills  of  exchange,  1st,  2d,  3d,  4th,  for  the  amount  of  21,488 
gmlders,  equal  to  $8,595.  I  have  allowed  Mr.  Riemsdyk,  on  the 
money,  20  per  cent  advance." 

It  is  impossible  to  read  this  letter  and  these  memoranda  without 
feeling  a  conviction  that  Benjamin  Munro  believed  himself  to  be 
acting  within  the  scope  of  his  authority,  and  supposed  that  neither 
his  bills  on  ihe  owners,  nor  that  on  Crommelin  and  Sons,  would  be 
considered  by  them  as  an  extraordinary  or  unexpected  transaction. 
He  makes  no  apology  for  what  had  been  done;  gives  no  description 
ot  his  difficulties  and  embarrassments  at  being  disappointed  in  Bata- 
via,  by  not  receiving  the  fdnds  on  which  he  relied  for  their  return 
cargo,  and  of  his  doubts  whether  the  measure  to  which  he  had  re- 
sorted, in  consequence  of  that  disappointment,  would  be  approved  by 
ttiem.  His  language  is  the  language  of  an  agent  acting  within  his 
powers  on  a  contingency  which  had  been  foreseen  and  provided  for. 
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Having  stated  the  bills  drawn  on  them,  he  adds,  in  the  usual  style 
of  letters  of  notice,  "  which  drafts  yon  will  please  to  honor."  After 
stating  the  drafts  on  Crommelin  and  Sons,  he  adds,  ^<  which  bills  you 
will,  no  doubt,  prepare  for  timely,  as  I  have  written  those  gentlemen." 
This  is  not  the  language  of  an  agent  conscious  of  having  transcended 
his  powers. 

But  it  will  be  admitted  that  the  opinion  of  tiie  agent  on  the  extent 
of  his  powers  will  not  bind  his  principals.  Let  us  then  inquire,  so 
far  as  the  testimony  will  inform  us,  into  the  opinion  entertained  on 
this  point  by  the  principab  themselves. 

On  the  1st  of  November,  1806,  at  Batavia^  Benjamin  Munro  stated 
an  account  current  between  himself  and  the  owners  of  the  ship  Pat- 
terson, according  to  which  the  executors  of  John  Innes  Clark  admit 
the  settlement  to  have  been  made  on  the  arrival  of  the  vessel  That 
account  debits  the  owners  with  f  9,090,  the  amount  of  invoice  of 
505  pecols  of  coffee  shipped  on  board  The  Patterson,  on  their 
[  •  159  ]  account  and  risk,  and  with  the  15  per  •  cent  advance  on  the 
bills  drawn  on  them,  and  the  20  per  cent  advanced  on  the 
bills  drawn  on  Crommelin  and  Sons,  and  credits  them  witii  the 
amount  of  those  bills.  The  entry  of  the  last-mentioned  bills  is  thus 
expressed:  ^ Bills  drawn  on  Messrs.  Daniel  Crommelin  and  Sons, 
payable  by  you  at  nine  months'  sight" 

This  account  charges  the  owners  with  the  disbursements  of  the 
vessel,  which  exceed  the  funds  in  the  hands  of  Munro,  other  than 
those  produced  by  the  bills  of  exchange,  so  that  the  whole  retom 
cargo  was  purchased  by  these  bills.  Not  a  sentence  escapes  either 
of  the  owners,  disapproving  the  conduct  of  Munro,  or  expressing 
surprise  at  it  With  that  full  knowledge  of  the  whole  transaction 
which  is  given  by  the  letter  of  Munro,  by  the  statement  annexed  to 
it,  and  by  the  account ;  with  full  information  that  the  whole  cargo 
was  purchased  with  bills  drawn  on  them  and  on  a  house  in  Amst»- 
dfiun,  to  be  paid  by  them,  they  receive  the  cai^  and  dispose  of  it 
to  a  very  considerable  profit  Can  they  now  be  permitted,  in  a 
court  of  conscience  to  question  the  authority  by  which  the  bills  were 
drawn. 

The  circumstances  which  prove  their  acquiescence  in  this  authcmty 
are  not  yet  exhausted.  The  Patterson  seuls  on  a  third  voyage  to 
Batavia,  and  Benjamin  Munro  is  again  supercargo.  His  conduct 
in  drawing  bills  on  the  second  voyage  is  not  censured  He  is  not 
informed  that  this  is  a  power  not  confided  to  him ;  that  he  has 
mistaken  the  extent  of  his  authority ;  that  his  principals  are  not 
bound  by  his  drafts.     He  goes  again  to  India,  in  the  full  belief  that 

bis  conduct  had  met  with  perfect  approbation,  and  that  no  intention 

• 
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existed  to  throw  upon  him  the  bills  he  had  drawn  on  Amsterdam  for 
moneys  with  which  he  had  purchased  the  second  cargo.  In  this 
belief  the  proceeds  of  the  wines,  placed  in  the  hands  of  Van  Biems- 
dyk,  are  drawn  out  of  his  hands,  and  invested  in  another  return  cargo 
for  the  owners  of  The  Patterson. 

Ebd  there  not  been  an  entire  acquiescence  in  the  bill  drawn  by 
him  on  Crommelin  and  Sons,  a  ftdl  admission  on  the  part  of  his 
principals  that  they  were  responsible  for  that  bill,  and  that  no  attempt 
would  be  made  to  throw  it  on  him,  can  it  be  believed  that 
the  proceeds  of  these  *  wines  would  have  been  invested  in  [  *  160  ] 
a  return  cargo  for  the  owners  of  the  ship  ?  Had  Van 
Riemsdyk  suspected  that  the  owners  would  disclaim  the  authority 
of  their  supercargo  to  draw  bills,  and  would  fail  to  place  funds  in 
Amsterdam  to  meet  them,  and  would  endeavor  to  turn  him  over  to 
that  supercargo  for  payment,  is  it  credible  that  he  would  have  per- 
mitted the  proceeds  of  this  wine  to  pass  out  of  his  hands  without 
an  attempt  to  secure  himself? 

These  circumstances  strengthen  the  conviction  growing  out  of  the 
whole  conduct  of  the  owners,  that  in  drawing  the  bill  for  which  this 
suit  was  instituted,  Benjamin  Munro  acted  within  his  authority. 

This  testimony  is  opposed  by  the  answer  of  Clark's  executors ; 
and  the  rule  that  an  answer  must  prevail,  unless  contradicted  by  one 
witness  as  well  as  by  circumstances,  is  said  to  be  so  inflexible  that 
the  slxongest  circumstances  will  not  themselves  be  sufficient  to  out- 
weigh an  answer. 

The  general  rule  that  either  two  witnesses  or  one  witness,  with 
probable  circumstances,  will  be  required  to  outweigh  an  answer 
asserting  a  fact  responsively  to  a  bill,  is  admitted.  The  reason  upon 
which  the  rule  stands,  is  this :  The  plaintiff  calls  upon  the  defendant 
to  answer  an  allegation  he  makes,  and  thereby  admits  the  answer  to 
be  evidence.  If  it  is  testimony,  it  is  equal  to  the  testimony  of  any 
other  witness ;  and  as  the  plfidntiff  cannot  prevail  if  the  balance  of 
proof  be  not  in  his  favor,  he  must  have  circumstances  in  addition  to 
his  single  witness,  in  order  to  turn  the  balance.  But  certainly  there 
may  be  evidence  arising  from  circumstances  stronger  than  the  testi- 
mony of  any  single  witness. 

The  weight  of  an  answer  must  also,  from  the  nature  of  evidence, 
depend,  in  some  degree,  on  the  fact  stated.  If  a  defendant  asserts 
a  feud  which  is  not  and  cannot  be  within  his  own  knowledge,  the 
nature  of  his  testimony  cannot  be  changed  by  the  positiveness  of  his 
assertion.  The  strength  of  his  belief  may  have  betrayed  him  into 
a  mode  of  expression  qf  which  he  was  not  fully  apprised.  When 
be  intended  to  utter  only  a  strong  conviction  of  tiie  existence  of 
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[  *  161  ]  a  paxticiilar  fact,  or  what  he  deemed  an  *  infallible  deduc- 
tion firom  the  facts  which  were  known  to  him,  he  may 
itssert  that  belief  or  that  dedaction  in  terms  which  convey  the  idea 
of  his  knowing  the  fact  itselt  Thus,  when  the  executors  say  that 
John  Innes  Clark  never  gave  Benjamin  Munro  authority  to  take  up 
money  or  to  draw  bills ;  when  they  assert  that  Riemsdyk,  who  was  in 
Batavia^  did  not  take  this  bill  on  the  credit  of  the  owners  of  The 
Patterson,  but  on  the  sole  credit  of  Benjamin  Munro,  they  assert 
facts  which  cannot  be  within  their  own  knowledge.  In  tiie  first 
instance,  they  speak  firom  belief;  in  the  last,  they  swear  to  a  deduc- 
tion which  they  make  firom  the  admitted  fact  that  Munro  could  show 
no  written  authority.  These  traits  in  the  character  of  testimony  must 
be  perceived  by  the  court,  and  must  be  allowed  their  due  weight, 
whether  the  evidence  be  given  in  the  form  of  an  answer  or  a  deposi- 
tion. The  respondents  could  found  their  assertions  only  on  belief; 
they  ought  so  to  have  expressed  themselves;  and  their  having, 
perhaps  incautiously,  used  terms  indicating  a  knowledge  of  what 
in  the  nature  of  things  they  could  not  know,  cannot  give  to  tiieir 
answer  more  effect  than  it  would  have  been  entitled  to,  had  they 
been  more  circumspect  in  their  language. 

But  were  the  court  to  allow  to  this  answer  aU  the  weight  which  is 
claimed  for  it  by  counsel,  it  would  not  avail  his  clients.  It  asserts 
that  Munro  drew  bills,  without  authority,  firom  his  owners,  but  does 
not  assert  that  his  owners  never  confinned  his  acts.  It  will  not  be 
denied  that  the  acts  of  an  agent,  done  without  authority,  may  be 
so  ratified  and  confirmed  by  his  principals  as  to  bind  them  in  like 
manner  as  if  an  original  autiiority  had  existed.  The  application  of 
this  principle  to  the  case  at  bar  is  as  little  to  be  denied  as  the  principle 
itself.  .  The  transsu^tions  which  have  been  urged  to  show  an  original 
authority  to  draw  the  bill  in  question,  will  be  recollected  without 
being  recapitulated.  The  court  is  of  opinion  that  they  amoimt  to  a 
fall  confirmation  of  those  proceedings  of  their  agent  which  had  been 
communicated  to  his  principals,  and  to  an  undertaking  to  perfona 
the  engagements  he  had  made  for  them. 

It  is  urged,  on  the  part  of  the  appellees,  that  this  undertaking 
is  not  joint,  but  several,  and  binds  each  party  to  the  extent  of  hia 

interest,  and  no  further. 
[  *  162  ]      *  The  court  does  not  so  understand  the  transaction.    The 
undertaking,  not  being  express,  its  extent  must  be  deter- 
mined by  the  character  of  their  acts  of  confirmation,  and  by  the 
character  of  the  act  confirmed. 

The  bill  is  to  be  charged,  as  expressed,  upon  its  face,  to  John  Innes 
Clark,  and  to  Munro,  Snow,  and  Munro. 
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In  his  letter  of  the  3d  of  November,  1806,  addressed  to  his  owners, 
Benjamin  Monro,  after  mentioning  the  bills,  says,  ^^  which  bills  you," 
(that  is,  John  Innes  Clark,  and  Munro,  Snow,  and  Mmuro,)  ^<  will,  no 
doubt,  prepare  for  timely." 

In  the  account  with  his  owners,  rendered  by  Benjamin  Munro,  and 
dated  the  1st  of  November,  1806,  he  charges  them  jointly  with  the 
coffee  purchased  by  these  bills,  jointly  with  the  premium  advanced, 
and  credits  them  jointly  with  the  amount  of  the  bills.  This  account 
is  afterwards  referred  to  by  John  Innes  Clark  himself,  as  a  settled 
account 

The  court  cannot  understand  the  undertaking,  proved  by  these 
papers  and  by  the  conduct  of  the  parties,  to  be  other  than  a  joint 
undertaking  of  the  owners  to  put  themselves  in  the  place  of  Benja- 
min Munro,  and  to  provide  funds  to  take  up  the  bilL 

It  is  the  unanimous  opinion  of  the  court  that  the  liability  of  the 
owners  of  the  ship  Patterson,  for  the  bill  drawn  by  Benjamin  Munro, 
in  favor  of  Biemsdyk,  is  precisely  the  same  as  if  it  bad  been  drawn 
by  themselves.     They  have  made  his  act  their  act» 

It  is  said  that,  even  on  this  principle,  the  decree  is  for  too  large  a 
sum,  because  the  premium  and  the  damages  cannot  be  recovered  in 
a  court  of  chancery. 

There  is  no  evidence  that  the  contract  is  not  allowable  by  the  laws 
of  Batavia ;  nor  did  the  owners,  when  informed  of  it,  complain  of 
its  terms.     This  court  cannot  presume  that  it  is  illegal. 

The  danaages  f<»rm  no  part  of  the  contract,  and  certainly 
cannot  be  decreed  by  a  court  of  chancery,  *  unless,  by  the  [  *  163  J 
laws  of  the  place  where  the  bill  vtras  drawn,  they  become  a 
part  of  the  debt.     Upon  this  point,  the  court  has  no  information ; 
and  for  this  reason  the  decree  must  be  reversed. 

It  is  also  the  opinion  of  the  court  that  the  dismissal  of  the  bill  of 
the  complainants,  as  to  James  Munro  and  Samuel  Snow,  the  surviv- 
mg  partners  of  Munro,  Snoy,  and  Munro,  was  irregular ;  and  that  a 
decree  ought  to  have  been  made  against  them  alsa  For  these 
causes  the  decree  must  be,  in  part,  reversed,  and, the  cause  remanded 
to  the  circuit  court,  with  directions  to  reform  the  decree  according  to 
this  opinion. 

6P.99;4H.185;9H.15l;  13  H.  151. 
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[  •  164  ]  •  FiNLEY  V.  WiLLiABfs  and  otiiers. 

9  C.  164. 

In  Ken  tacky,  the  courts  of  law  will  not  look  beyond  the  patent,  bat  conrts  of  eqaity  will; 
and  will  give  validity  to  the  elder  entry  against  an  elder  patent 

Between  preemption  rights,  the  prior  improvement  will  hold  the  land  against  a  prior  certi- 
ficate, entry,  survey,  and  patent. 

It  is  not  essential  to  an  entry  upon  a  preemption  warrant,  that  the  entry  should,  in  terms, 
call  for  the  improvement,  although  it  must  in  fact  include  the  improvement 

An  entry  calling  for  "the  Big  Blue  lack,"  will  not  support  a  survey  and  patent  for  land  al 
the  Upper  Blue  Lick,  the  Lower  Blue  Lick  being  generally  called  "the  Big  Blue  Lick,^ 
although  there  may  be  other  calls  in  the  entry  which  seem  to  designate  the  Upper  Blue 
Lick  as  the  place  intended. 

This  was  an  appeal  from  the  circuit  conrt  for  tibe  district  of 
Kentucky,  in  a  suit  in  chancery,  brought  by  Finley,  to  compel  Wil- 
liams, and  others,  who  had  the  elder  patent,  to  convey  certain  lands 
to  the  complainant  which  he  claimed  by  virtue  of  a  pciot  settle- 
ment 

P&pej  for  the  appellants. 

Clap  J  for  the  appellees. 

[  •  165  ]  •  MARSHALii,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows :  — 

This  cause  depends  on  the  land  law  of  Virginia,  which  is  also  the 
land  law  of  Kentucky,  that  State  having  formed  a  part  of  Virginia 
when  the  act  was  passed  in  which  the  titles  of  both  plaintiff  and  de- 
fendant originated.  Both  parties  claim  the  land  in  controversy,  by- 
virtue  of  improvements  made  previous  to  the  first  day  of  January, 
1778,  which  improvements  were  recognized  by  the  act  generally 
termed  "  the  previous  title  law,"  and  gave  the  persons  making  them  a 
preemption  of  1,000  acres  of  land,  to  include  the  improvement,  on 
paying  therefor  the  price  at  which  the  State  sold  its  vacant  lands, 
"  provided  they  respectively  demand  and  prove  their  riglvt  to  such  pre- 
emption before  the  commissioners  for  the  county  to  be  appointed  by 
virtue  of  this  act,  within  eight  months." 

In  the  year  1781,  an  act  passed,  which,  after  reciting  that,  by  tiie 
discontinuance  of  the  commissioners  in  the  district  of  Kentucky, 
many  good  people  of  the  commonwealth  were  prevented  from  prov- 
ing their  rights  of  settlement  and  preemption  in  due  time,  owing  to 
their  being  engaged  in  the  public  service  of  this  country,  enacts  that 
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the  county  courts  in  which  such  lands  may  lie  be  empowered  and 
required  to  hear  and  determine  such  disputes,  and  that  the  register 
of  the  land-office  be  empowered  and  directed  to  grant  titles  on  the 
determinations  of  such  courts,  in  the  same  manner  as  if  the  commis- 
eioiiers  had  determined  the  same. 

It  appears  that,  in  the  year  1773,  John  Finley,  the  plaintiff  in  the 
cause,  marked  and  improved  the  land  in  controversy.  He  entered 
into  the  continental  service  in  the  year  1776,  and  continued  therein 
throughout  the  war.  His  claim  was  not  made  before  the  commis- 
sioners, but  was  made  to  the  court  of  the  county  in  which  the  lands 
lie,  by  which  court  his  claim  was  allowed,  and  the  following  certifi- 
cate was  granted :  "  At  a  court  held  for  the  county  of  Fayette,  March 
12, 1782,  application  and  satisfactory  proof  being  made,  this  court 
doth  certify  that  John  Finley  is  entitled  to  the  preemption 
•of  1,000  acres  of  land,  situate  on  the  main  branch  of  [  •  166  ] 
Licking  Creek,  to  include  an  improvement  made  in  the  year 
1773,  by  said  Finley,  and  to  be  bounded  by  a  survey  made,  at  the 
time,  for  him,  which  includes  the  Upper  Blue  Lick,  by  virtue  of 
such  marking  out  and  improving,  and  his  being  in  public  service 
when  the  commissioners  sat  in  the  district,  and  thereby  prevented 
applying  for  the  same." 

A  preemption  warrant  was  obtained,  and,  on  the  14th  day  of 
November,  in  the  year  1783,  an  entry  was  made  with  the  proper  sur- 
veyor in  the  following  words :  "  John  Finley  enters  1,000  acres  of 
land  on  a  preemption  warrant.  No.  2526,  on  Licking,  to  include  the 
Upper  Blue  Lick,  and  bounded  on  three  sides  by  the  line  of  an  old 
survey  made  in  the  year  1773,  beginning,"  &c.  This  entry  was  sur- 
veyed, and  a  patent  issued  thereon. 

^Vllliam  Lynn,  under  whom  the  defendants  claim,  made  an  im- 
provement on  the  same  ground,  in  the  year  1775,  and  laid  his  claim 
before  the  commissioners,  who  allowed  the  same,  and  granted  a  cer- 
tificate therefor,  dated  the  20th  day  of  November,  in  the  year,  1779, 
in  the  following  words :  "  William  Lynn  this  day  claimed  a  preemp- 
tion of  one  thousand  acres  of  land,  at  the  State  price,  lying  on  the 
south  side  of  Licking  Creek,  known  by  the  name  of  the  Big  Blue 
Lick,  to  include  the  said  Lick,  lying  in  a  short  bent  of  the  said  creek, 
by  improving  the  same  in  the  year  1775,  &c"  On  the  22d  of  June, 
1780,  Lynn,  having  obtained  a  preemption  warrant,  entered  the  same, 
with  the  proper  surveyor,  in  these  words :  "  William  Lynn,  James 
Barbour,  and  John  Williams  enter  1,000  acres  of  land  upon  a  pre- 
emption warrant,  beginning  a  quarter  of  a  mile  below  the  Big  Blue 
Lick,  on  Licking,  on  the  south  side  thereof,  running  on  both  sides  of 
the  said  creek,  and  east  and  south  side  for  quantity."  This  entry 
VOL.  III.  27 
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was  SO  surveyed  as  to  include  the  lands  in  dispute,  and  a  patent  was 
obtained  thereon  of  an  earlier  date  than  that  of  Finley.  Upon 
this  patentf«n  ejectment  was  brought,  and  judgment  obtained  by 
Lynn,  Barbour,  and  Williams.  Finley  has  brought  this  suit  to  com- 
pel a  conveyance  of  that  part  of  the  land  held  by  Lynn  and 
[  •le?  ]  others,  which  ia  included  in  his  patent  On  a  hearing,  'it 
was  the  opinion  of  the  circuit  court  that  Lynn  and  others 
held  the  better  title ;  in  conformity  with  which  a  decree  was  made. 
From  that  decree  Finley  has  appealed  to  this  court. 

The  peculiar  state  of  titles  to  land  in  Kentucky,  a  senior  patent 
being,  in  many  cases,  issued  on  a  junior  title,  and  it  being  a  rule  in 
their  courts  of  law  not  to  look  beyond  the  patent,  have  settled  the 
principle  that  courts  of  equity  will  sustain  a  bill  brought  for  the  pur- 
pose of  establishing  the  prior  title  by  entry,  and  of  obtaining  a  con- 
veyance firom  the  person  holding  under  a  senior  patent  issued  on  a 
junior  entry.  The  courts  of  the  United  States  have  conformed  to 
this  practice,  and  adopted  the  principle. 

It  is  also  settled  in  Kentucky,  that,  between  preemption  rights,  the 
prior  improvement  will  hold  the  land,  although  the  certificate  of  the 
commissioners,  the  entry,  the  survey,  and  the  patent,  be  all  posterior, 
in  point  of  time,  to  those  obtained  by  the  person  who  has  made  an 
improvement  of  a  later  date. 

It  follows,  firom  these  established  principles,  that  Finley  must  pre- 
vail, unless  he  has  lost  the  right  acquired  in  consequence  of  his 
improvement. 

The  circuit  judge  was  of  opinion  that  this  right  was  lost  by  tiie 
form  of  his  entry  with  the  surveyor.  Not  having,  in  that  entry, 
called,  in  terms,  for  his  improvement,  that  judge  was  of  opinion  that, 
although  his  entry  does,  in  fact,  comprehend  his  improvement,  yet  he 
has  surrendered  the  preference  which  his  preemption  warrant  gave 
him,  and  sunk  his  claim  to  the  level  of  a  common  treasury  warrant. 
This  court  can  perceive  no  reason  for  that  opinion.  The  law  requires 
that  the  entsry  shall,  in  fact,  indude  the  improvement,  but  does  not 
make  it  essential  to  the  dignity  of  the  entry  that  the  imjfrovement 
shaU,  in  terms,  be  called  for.  The  certificate  expressly  states  that  the 
land  granted  is  to  include  the  improvement ;  and  the  entry,  which  is 
made  with  remarkable  precision,  conforms  exactly  to  the  certificate 

in  the  description  of  the  land  intended  to  be  taken. 
[  •  168  ]  •  But  it  is  contended  by  the  defendant  that,  whatever  may 
be  the  opinion  of  the  court  on  this  point,  Finley's  title,  as  to 
a  preemption,  must  yield  to  that  of  Lynn,  in  consequence  of  his 
having  omitted  to  assert  his  claim  before  the  court  of  commissioners. 
The  legislature  could  not,  it  is  said,  after  permitting  the  time  for  mak* 
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ing  this  daim  to  expire,  revive  it  to  the  prejudice  of  any  other  person 
who  had  acquired  title  to  the  land.  It  is  added  that  the  decisions  in 
Kentucky  have  been  adverse  to  titles  to  preemptions  depending  on 
certificates  granted  by  the  county  courts,  in  cases  where  they  come 
into  competition  with  titles  gained  before  the  grant  of  such  certifi- 
cates. 

This  court  would  not  willingly  depart  firom  the  State  decisions,  if 
they  have  settled  the  principle  the  one  way  or  the  other ;  and  would, 
therefore,  have  deferred  the  determination  of  this  cause  until  more 
certain  information  could  be  obtained,  had  it  rested  solely  on  the 
validity  of  the  plaintiff's  title,  as  founded  on  a  preemption*  But,  on 
an  inspection  of  the  record,  the  entry  of  the  defendants  is  deemed  so 
radically  defective  as  necessarily  to  yield  to  the  title  of  the  plaintiiO^ 
should  his  warrant  even  be  reduced  to  the  grade  of  a  treasury  warrant. 

The  law  requires  that  the  holder  of  a  land- warrant  '^  shall  direct 
the  location  thereof  so  especially  and  precisely  as  that  others  may  be 
enabled,  with  certainty,  to  locate  other  warrants  on  the  adjacent  resi- 
duum." 

Such  has  been  the  difficulty  of  making  special  locations,  that 
much  of  the  precision  which  the  law  would  seem  to  require,  has  been 
dispensed  with ;  but  a  reasonable  and  practicable  certainty  has 
always  been  deemed  necessary ;  and  wherever  the  material  and  prin- 
cipal call  of  a  location  has  been  calculated,  instead  of  informing,  to 
misguide  subsequent  locators,  the  location  itself  has  been  brought 
into  hazard,  and  it  has  often  been  determined  that  the  survey  was 
made  on  other  land  than  that  which  the  entry  covered. 

In  examining  these  questions,  the  courts  of  Kentucky  have  univer- 
sally and  properly  determined  that  all  subordinate  calls  in 
an  entry  must  yield  to  a  principal  *  call  to  which  they  may  [  *  169  ] 
be  repugnant.  If  a  great  and  prominent  object,  immovable 
and  durable  in  itself,  and  of  general  notoriety  be  called  for  in  a  loca- 
tion, that  object  must  fix  and  locate  the  entry,  although  other  minor 
and  temporary  objects,  to  be  discovered  only  by  a  strict  and  success- 
fol  secirch,  might  prove  that  the  locator  really  intended  to  take  other 
land 

In  the  entry  of  Lynn  and  others  there  is  such  a  principal  calL 
The  Big  Blue  Lick  is,  perhaps,  an  object  of  as  universal  notoriety  as 
any  in  Kentucky.  But  there  are  two  Blue  Licks  on  the  same  creek, 
and  both  of  them  are  large  licks.  In  such  a  case,  the  locator  would 
certainly  be  at  liberty,  and  it  would  be  his  duty  to  designate  the  lick 
he  intended  to  take ;  for  if  his  entry  would  apply  to  the  one  as  well 
as  to  the  other,  it  would  be  justly  chargeable  with  a  vagueness  which 
would  leave  subsequent  locators  unable  to  locate  with  certainty  the 
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adjacent  residaum.  This  entry  has,  in  its  terms,  designated  the  lick 
intended  to  be  included.  It  is  "the  Big  Blue  Lick.''  The  entry 
does  not  call  for  a  Big  Blue  Lick,  but  for  the  Big  Blue  Lick,  thereby 
excluding  any  other  lick  than  that  which  was  emphaticfidly  denomina- 
ted the  Big  Blue  Lick. 

We  are  then  to  ask  which  of  these  licks  a  man  in  Kentucky,  hold- 
ing a  warrant,  which  he  intended  to  locate,  would  suppose  was  the 
Big  Blue  Lick. 

Upon  this  subject  the  testimony  is  not  doubtfuL  It  is  in  full  proof 
that,  at  the  time  the  entry  of  the  defendants  was  made,  and  for  some 
years  before,  the  Lower  Blue  Licks  were  generally  called  the  Big 
Blue  Licks;  and  that  where  the  defendants  have  surveyed  was 
known  by  the  name  of  the  Upper  Blue  Licks.  They  were  some- 
times, though  rarely,  distinguished  from  each  other  as  the  Upper  Big 
Blue  Licks  and  the  Lower  Big  Blue  Licks ;  sometimes  as  the  Upper 
and  the  Lower  Blue  Licks ;  but  the  term  the  Big  Blue  Licks,  when 
used  without  the  word  "  upper"  or  "  lower,"  was  universally  under- 
stood to  designate  the  Lower  Blue  Licks. 

The  company  which  made  this  location,  in  1776,  had  not  dis- 
covered the  Lower  Blue  Licks,  and  therefore  denominated 
[  *  170  ]  the  spring  which  they  did  discover,  "  the  *  Big  Blue  Lick ; " 
but  the  name  originated  and  expired  with  themselves.  It 
was  never  adopted  by  the  people  of  the  country.  It  is  probable  that 
Lynn  did  contemplate  the  Upper  Blue  Licks  when  he  made  his 
entry ;  but  between  conflicting  entries  a  mistake  of  this  kind  is  fetal 
to  the  person  who  commits  it.  In  the  case  of  Taylor  and  Hughes,  it 
was  impossible  not  to  perceive  that  Taylor  intended  one  creek  when 
he  named  another;  but  subsequent  locators  could  judge  of  his  inten- 
tion only  from  the  words  of  his  entry. 

But  it  is  contended  that  there  are  other  explanatory  calls  in  the 
entry,  which  cure  the  defect  which  has  been  stated,  and  designate, 
with  sufficient  certainty,  that  the  Upper  Blue  Lick  was  intended  to 
be  included  in  the  entry. 

The  entry  is  said  to  require  a  lick  on  the  south  side  of  Licking ; 
and  the  spring  which  issues  at  the  Upper  Blue  Lick  is  on  the  south 
side.  The  words  are,  "  Beginning  one  quarter  of  a  mile  below  the 
Big  Blue  Lick  on  Licking,  on  the  south  side  thereof."  The  locator 
intends  to  describe  his  beginning ;  and  these  words  are  to  be  con- 
strued with  reference  to  that  intention.  Do  the  words,  "  on  Licking," 
describe  the  place  of  beginning,  or  the  location  of  the  Big  Blue  Lick? 
The  latter  was  unnecessary;  because  there  was  no  Big  Blue  Lick 
except  on  Licking ;  and  because,  were  the  fact  otherwise,  the  lick 
would  be  ascertained  by  calling  for  a  beginning  a  quarter  of  a  mile 
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below  it  on  Licking.  But  the  beginning  might  be  a  quarter  of  a 
mile  below  the  lick,  and  yet  not  on  the  creek.  The  beginning  would 
be,  in  some  degree,  uncertain,  unless  it  be  fixed  by  those  words. 
The  entry  is  understood  as  if  it  were  expressed  thus:  <^ Beginning 
on  Licking,  on  the  south  side  thereof^  a  quarter  of  a  mile  below  the 
Big  Blue  Lick."  If  reference  be  had  to  the  certificate  granted  by 
the  commissioners,  that  places  the  land,  not  the  lick,  on  the  south 
side  of  the  creek. 

A  cabin  and  a  marked  tree  in  a  country  full  of  cabins  and  marked 
trees,  cannot  control  a  call  made  for  an  object  of  such  general  noto- 
riety as  the  Big  Blue  Lick.  A  subsequent  locator  would  look  for 
them  only  at  the  Big  Blue  Lick. 

•  It  is  the  opinion  of  this  court  that  the  decree  of  the  [  *  171  ] 
circuit  court  be  reversed  and  annulled,  and  that  the  defend- 
ants be  decreed  "to  convey  to  the  plaintiff  so  much  of  the  land  com- 
prehended within  this  grsmt  as  appears  by  the  survey  made  in  this 
cause  to  lie  within  the  bounds  of  the  grant  made  to  the  complainant 


*  M'Ivbr's  Lessee  v.  Walker  and  another.        [  *  173  ] 

9  CM  73. 

If  tbere  is  nothing  in  a  patent  to  control  the  call  for  coarse  and  distance,  the  land  most  be 
bonnded  by  the  courses  and  distances  of  the  patent,  according  to  magnetic  meridian. 

Oonne  and  distance  most  yield  to  a  call  for  natural  objects. 

If  a  patent  refer  to  a  plat  annexed)  and  if,  in  that  plat,  a  watercourse  be  laid  down  as  run- 
ning throngh  the  land,  the  tract  must  be  so  snnrejed  as  to  include  the  watercourse,  and  to 
conform  as  near  as  may  be  to  the  plat,  although  the  lines  thus  run  do  not  correspond 
with  the  courses  and  distances  mentioned  in  the  patent,  and  although  neither  the  certificate 
of  sonrey,  nor  the  patent,  calls  for  that  watercourse. 

Error  to  the  circuit  court  for  the  district  of  East  Tennessee,  in  an 
action  of  ejectment  brought  by  the  plaintiff  in  eiror  against  the 
defendants.  ^ 

The  case  is  stated  in  the  opinion  of  the  court 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
On  the  trial,  the  plaintiff  produced  two  patents  for  5,000  acres  each, 
from  the  State  of  North  Carolina,  granting  to  Stockley  Donalson, 
from  whom  the  plaintiff  derived  his  title,  two  several  tracts  of  land 
lying  on  Ciqpw  Creek,  the  one.  No.  12,  beginning  at  a  box  elder 
standing  on  a  ridge  comer  to  No.  11,  &c.,  ^  as  by  the  plat  hereunto 
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annexed  will  appear."     The  plat  and  certificate  of  survey  were 
annexed  to  the  grant 

The  plaintiff  proved  that  there  were  eleven  other  grants  of  the 
same  date  for  5,000  acres  each,  issued  from  the  State  of  North  Caro- 
lina, designated  as  a  chain  of  sm^eys  joining  each  oiiier  from  No.  1 
to  No.  11,  indosive,  each  calling  for  land  on  Crow  Creek,  as  a 
geieral  call,  and  the  courses  and  distances  of  which,  as  described  in 
the  grants,  are  the  same  with  the  grants  produced  to  the  jury.  It 
was  also  proved  that  the  beginning  of  the  first  grant  was  marked  and 
intended  as  tiie  beginning  corner  of  No.  1,  but  no  other  tree  was 
marked,  nor  was  any  survey  ever  made,  hxtt  the  plat  was  made  out 
at  Raleigh,  and  does  not  express  on  its  face  that  the  lines  were  run 
by  the  true  meridian.  It  was  also  proved  that  the  beginning  comer 
of  No.  1,  stood  on  the  northwest  side  of  Crow  Creek,  and  the  line, 
running  thence  down  the  creek,  and  called  for  in  the  plat  and  patent, 
is  south  40  degrees  west.  It  further  i^peared  that  Oow  Credk:  runs 
through  a  valley  of  good  land,  which  is,  on  an  average,  about  three 
miles  wide,  between  mountains  unfit  for  cultivation,  and  which 
extends  from  the  beginning  of  the  survey  No.  1,  in  the  said  chain  of 
surveys,  until  it  reaches  below  survey  No.  13,  in  nearly  a  straight 

line,  the  course  of  which  is  nearly  south  thirty-five  degrees 
[  *174]  •west  by  the  needle,  and  south  forty  degrees  west  by  the 

true  meridian.  That,  in  the  face  of  the  plats  annexed  to  ibe 
grants,  the  creek  is  represented  as  running  through  smd  across  each 
grant.  The  lines  in  the  certificate  of  survey  do  not  expressly  call  {on 
(tossing  the  creek ;  but  each  certificate  and  grant  calls  generally  for 
land  lying  on  Crow  Creek.  If  the  lines  of  the  Iracts  hereinbefore 
mentioned  No.  12  and  13,  in  the  said  chain  of  surveys,  be  run  accord- 
ing to  the  course  of  the  needle  and  the  distances  called  for,  they  will 
not  include  Crow  Creek,  or  any  part  of  it,  €uid  wiU  not  include  the 
land  in  possession  of  the  defendants.  If  they  be  run  according  to  the 
true  meridian,  or  so  as  to  include  Crow  Creek,  they  will  include  the 
lands  in  possession  of  the  defendants.  Whereupcm  tiie  counsel  for 
the  plaintiff  moved  the  court  to  instract  the  jury, 

1.  That  the  lines  of  the  scdd  lands  ought^  be  run  according  to 
the  true  meridian  and  not  accordi]^  to  the  needla 

2.  That  the  lines  ought  to  be  run  so  as  to  include  Crow  Oeek 
and  the  lands  in  possession  o(  the  defendants. 

The  court  overruled  both  tiiese  motions  and  instructed  the  jury 
that  the  scdd  grant  must  be  run  according  to  the  course  of  the  n^dle 
and  the  distances  called  for  in  the  said  grants,  and  that  the  same 
could  not  be  legally  run  so  as  to  include  Crow  Creek,  and  that  the 
said  grants  did  not  include  the  lands  in  possession  of  the  defendants. 
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To  this  opinion  an  exception  was  taken  by  the  plaintiff'  counseL  A 
verdict  and  judgment  were  rendered  for  the  defendants,  and  that 
judgment  is  now  before  this  court  on  a  writ  of  error.*' 

The  chief  justice,  in  stating  the  case,  omitted  the  fact  that  testi- 
mony was  offered  by  the  plaintiff,  at  th^  trial,  to  prove  "  that  the 
surveyor  who  made  the  plats  and  certificates  of  survey  annexed  to 
the  grants,  had  regard  to  the  true  meridian,  and  not  to  the  course  of 
the  needle,  in  making  the  said  certificates  of  survey,  and  intended 
the  courses  of  the  surveys  so  to  be  run;"  which  testimony  was 
rejected,  by  the  court  below,  as  inadmissible — but  the  court 
admitted  evidence  "that  •the  general  practice  of  making  [  •ITS  ] 
surveys  by  surveyors  has  been  to  run  to  the  courses  of  the 
needle." 

•  Marshall,  C.  J.,  after  stating  the  facts  of  the  case,  de-  [  •  177  ] 
Hvered  the  opinion  of  the  court,  as  follows:  — 

It  is,  undoubtedly,  the  practice  of  surveyors,  and  the  practice  was 
proved  in  this  cause,  to  express  in  their  plats  and  certificates  of  sur- 
vey, the  courses  which  are  designated  by  the  needle ;  and  if  nothing 
exists  to  control  the  call  for  course  and  distance,  the  land 
must  be  •  bounded  by  the  courses  and  distances  of  the  patent,  [  •  178  ] 
according  to  the  magnetic  meridian.  But  it  is  a  general 
principle  that  the  course  and  distance  must  yield  to  natural  objects 
called  for  in  the  patent.  All  lands  are  supposed  to  be  actually  sur- 
veyed, and  the  intention  of  the  grant  is  to  convey  the  land  according  to 
that  actual  survey ;  consequently,  if  marked  trees  and  marked  corners 
be  found  conformably  to  the  calls  of  the  patent,  or  if  watercourses 
be  called  for  in  the  patent,  or  mountains  or  any  other  natural  objects, 
distances  must  be  lengthened  or  shortened,  and  courses  varied  so  as 
to  conform  to  those  objects. 

The  reason  of  the  rule  is,  that  it  is  the  intention  of  the  grant  to 
convey  the  land  actually  surveyed,  and  mistakes  in  courses  or  dis- 
tances, are  more  probable  and  more  frequent,  than  in  marked  trees, 
mountains,  rivers,  or  other  natural  objects  capable  of  being  clearly 
designated  and  accurately  described.  Had  the  survey  in  this  case 
been  actually  made,  and  the  lines  had  called  to  cross  Crow  Creek, 
the  courses  and  distances  might  have  been  precisely  what  they  are, 
it  might  have  been  impracticable  to  find  comer  or  other  marked  trees, 
and  yet  the  land  must  have  been  so  surveyed  as  to  include  Crow 
&eeL  The  call,  in  the  lines  of  the  patent,  to  cross  Crow  Creek, 
would  be  one  to  which  course  and  distance  must  necessarily  yield. 
This  material  caU  is  omitted,  and  from  its  omission  arises  the  great 
difficulty  of  the  cause. 
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That  the  lands  should  not  be  described  as  Ijing  on  both  sides 
of  Crow  Creek,  nor  the  lines  call  for  crossing  that  creek,  are  such 
extraordinary  omissions  as  to  create  considerable  doubt  with  the 
court  in  deciding  whether  there  is  any  other  description  given  in  the 
patent,  of  sufficient  strength  to  control  the  call  for  course  and  distance. 

The  majority  of  the  court  is  of  opinion  that  there  is  such  a  descrip- 
tion.    The  patent  closes  its  description  of  the  land  granted  by  a 

reference  to  the  plat  which  is  annexed. 
[  •  179  ]  The  laws  of  the  State  require  this  annexation.  In  *thiB 
plat,  thus  annexed  to  the  patent,  and  thus  referred  to  as 
describing  the  land  granted.  Crow  Creek  is  laid  down  as  passing 
through  the  tract  Every  person,  having  knowledge  of  the  grant, 
would  also  have  knowledge  of  the  plat,  and  would,  by  that  plat,  be 
instructed  that  the  lands  lay  on  both  sides  of  the  creek ;  there  would 
be  nothing  to  lead  to  a  different  conclusion,  but  a  difference  of  about 
five  degrees  in  the  course,  should  he  run  out  the  whole  chain  of  Bva- 
veys,  in  order  to  find,  the  beginning  of  No.  12 ;  and  he  would  know 
that  such  6U1  error  in  the  course  would  be  corrected  by  such  a  great 
natural  object  as  a  creek  laid  down  by  the  surveyor  in  the  middle  of 
his  plat  This  would  prove,  notwithstanding  the  error  in  the  course, 
that  the  lands  on  both  sides  of  Crow  Creek  were  intended  to  be 
included  in  the  survey,  and  intended  to  be  granted  by  the  patent 

It  is  the  opinion  of  the  majority  of  this  court,  that  there  is  error  in 
the  opinion  of  the  circuit  court  for  the  district  of  East  Tennessee  in 
this,  that  the  said  court  instructed  the  jury  that  the  grant,  under 
which  the  plaintiff  claimed,  could  not  be  legally  run  so  as  to  include 
Crow  Creek,  instead  of  directing  the  jury  that  the  said  grant  must 
be  so  run  as'  to  include  Crow  Creek,  and  to  conform,  as  near  as  may 
be,  to  the  plat  annexed  to  the  said  grant ;  wherefore,  it  is  considered 
by  this  court  that  the  said  judgment  be  reversed  and  annulled,  and 
the  cause  be  remanded  to  the  said  circuit  court,  that  a  new  trial  may 
be  had  according  to  law. 

The  chief  justice  added,  that  he  did  not  think  the  question  about 
ths  true  meridian  had  much  to  do  with  the  case.  The  court  decided 
it  upon  the  plat  If  it  had  not  been  for  the  plat,  they  should  have 
said  that  the  land  ought  to  be  surveyed  by  the  magnetic  meridian. 

DuvALL,  J.  My  opinion  is  that  there  is  no  safe  rule  but  to  follow 
the.  needle,  making  allowance  for  variation,  according  to  practical 
observation. 

Swann  and  C.  Lee^  for  the  plaintiff    Jones^  contra. 

4  W  444  :  5  W.  3l9j  3  H.  187,  «60. 
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•Owens  v.  Hannet.  [  •180  ] 

9  C.  180. 
It  is  not  neoessary  that  the  transcript  of  the  record  shonld  contain  the  names  of  the  jurors. 

Ebror  to  the  dicoit  court  for  the  district  of  Georgi€^  in  an  action 
oiasmmprit^  upon  a  special  promise  to  pay  interest  upon  the  amount 
of  a  decree  in  chancery,  in  consideration  of  forbearance. 

The  plaintiff  below  is  stated  in  the  declaration  to  be  an  alien  and 
British  subject,  and  the  defendant  a  citizen  of  Gteorgicu 

A  demurrer  to  the  declaration  having  been  overruled,  the  defend- 
ant pleaded  nofHisstmpsit,  upon  which  issue  the  verdict  and  judg- 
ment were  against  him  in  May,  1811,  and  he  brought  his  writ  of 
eiior. 

In  the  transcript  of  the  record,  which  came  up,  a  blank  is  left 
for  the  names  of  the  jurors,  but  in  other  respects  the  records  appears 
to  be  perfect     The  verdict  and  judgment  are  fully  stated. 

War  was  declared  by  the  United  States  against  Great  Britain,  on 
tiie  18th  of  June,  1812,  and  continued  at  the  time  of  the  argument  in 
this  court. 

Harper^  for  the  plaintiff  in  error,  contended. 

1.  That  as  it  appeared  upon  the  record  that  the  plaintiff  was  an 
alien  enemy,  and  the  defendant  had  had  no  opportunity  to  plead. that 
fact,  this  court  ought  not  to  affirm  the  judgment;  and, 

2.  That  the  omission  of  the  names  of  the  jurors,  was  fatal  inas- 
much as  it  did  not  appear  from  the  record  that  it  was  the  verdict  of 
a  legal  jury. 

Marsha&l,  C.  J.,  stated  the  opinion  of  the  court  to  be  that  the  omis- 
sion of  the  names  of  the  jurors  was  not  material  Nothing  was  said 
upon  the  first  point 

Judgment  affirmed,  with  costs. 
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The  Franobs,  Boyer,  Master.    Dunham  and  Bandolfrii's  dainu 

9  C.  183. 

If  a  British  merchaot  parchase,  with  his  own  funds,  two  cai^oes  of  goods  in  consequence 
of,  but  not  in  exact  confonnity  with  the  orders  of  an  American  house,  and  ship  them  to 
America,  giving  the  American  house  an  option  within  34  hours  after  receipt  of  his  letter 
to  take  or  reject  both  cargoes,  and  if  they  give  notice  within  the  time  that  they  will  take 
one  cargo,  but  will  consider  as  to  the  other ;  this  puts  it  in  the  power  of  the  British  mer- 
chant either  to  cast  the  whole  upon  the  American  house,  or  to  resume  the  property,  and 
make  them  accountable  for  that  which  came  to  their  hands,  and  therefore  the  ri^  of 
property  in  the  cargo  not  accepted  does  not,  in  transitu,  vest  in  the  American  house,  bat 
remains  in  the  British  subject,  and  is  liable  to  condemnation,  he  being  an  enemy. 

In  this  case,  further  proof  was  ordered  at  the  last  term.    (8  C.  354.) 

Pinkney  and  EmmeU^  for  the  claimants. 

Dexter^  for  the  captors. 

[  'IS?  ]  *  Johnson,  J.,  delivered  the  opinion  of  the  court,  as  fol- 
lows:— 
,  This  claim  is  interposed  to  obtain  restitution  of  three  bales  and 
nineteen  boxes  of  goods  captured  in  The  Frances.  As  early  as  the 
23d  of  July,  1811,  these  claimants,  anticipating  a  repeal  of  the  orders 
in  council,  give  an  order  to  Alexander  Thompson,  of  Glasgow,  to 
Ahip  them  a  variety  of  articles.  In  July,  1812,  upon  the  repeal  of 
the  orders  in  council,  Thompson  ships  the  articles  ordered ; 
[  *  188  ]  and,  originally  intending  to  ship  to  *  the  claimants,  a  con- 
signment on  his  own  account,  intermingles  with  the  goods 
ordered,  a  variety  of  others  not  contained  in  the  order  of  the  daim- 
ants.  These  goods  are  shipped  by  two  vessels.  The  Fanny  and  The 
Frances ;  and,  by  a  letter  dated  the  11th  of  July,  1812,  Thompson 
advises  the  claimants  of  these  shipments ;  and,  after  descanting  on 
the  merits  of  the  articles,  and  declaring  his  reason  for  blending  other 
goods  with  those  shipped  to  their  order,  cmd  his  subsequent  determi- 
nation to  make  them  an  offer  of  the  additional  goods,  he  continues, 
in  these  words :  ^  I  leave  it  with  ydurselves  to  take  the  whole  of  the 
two  shipments,  or  none  at  all,  just  as  you  please.  If  you  do  not 
wish  them,  I  will  thank  you  to  hand  the  invoices  and  letters  over  to 
Messrs.  Falconer,  Jackson,  &  Co.  I  think  twenty-four  hours  will 
allow  you  ample  opportunity  for  you  to  make  up  your  minds  on  this 
point ;  and  if  you  do  not  hand  them  over  within  that  time,  I  will,  of 
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course,  consider  that  you  take  the  whole,"  "  You  will  see,  I  think, 
the  reasonableness  of  your  taking  the  whole  or  none  of  the  ship- 
ment" 

The  Fanny  reached  the  waters  of  the  United  States  in  safety ; 
and,  being  seized  by  a  revenue  cutter,  was  carried  into  New  Lon- 
don, where  she  has  been  finally  restored.  The  Frances  was  cap- 
tured on  the  28th  of  August,  by  the  privateer  Yankee,  and  carried 
into  Rhode  Island.  On  the  22d  of  August,  after  the  arrival  of  The 
Fanny,  the  claimants  write  to  Falconer,  Jackson,  &  Co.,  and  accept 
of  the  shipment  by  The  Fanny ;  but  with  regard  to  that  by  The 
Frances,  they  write  in  the  following  words :  "  His  letter  also  speaks 
of  another  shipment  of  thirty-one  packages  per  Frances,  which,  on 
arrival,  we  shall  then  hand  in  our  determination."  On  the  1st  of 
September  following,  they  .again  write  to  Falconer,  Jackson,  &  Co., 
intimating  their  acceptance  of  the  shipment  by  The  Frances. 

On  this  state  of  facts,  it  is  contended  that  the  claimants  are  entitled 
to  restitution  —  that  they  either  had  an  original  interest  in  the  goods 
shipped,  or  had  acquired  one  before  the  capture. 

In  the  ordinary  course  of  mercantile  transactions,  a  deli- 
very to  a  shipmaster  is  a  delivery  to  the  consignee.  *  But  [  *  189  ] 
it  is  evident  that  this  delivery  may  be  absolute  or  qualified, 
and  that  the  effect  of  it  must  vary  accordingly.  A  voluntary  agent 
has  the  option  either  to  enter  upon  his  agency  in  strict  conformity 
with  the  instructions  of  his  principal,  or  with  such  reservations  or 
conditions  as  he  may  think  proper  to  prescribe ;  and  the  only  conse- 
qaenoe  is,  that,  in  the  latter  case,  he  leaves  his  principal  at  liberty  to 
adopt  or  repudiate  his  acts.  The  shipper  who  purchases  goods  on 
his  own  credit  or  with  his  own  funds,  is  not  acting  in  the  ordinary 
capacity  of  a  factor.  If  he  were,  the  goods,  even  before  shipment, 
would  be  the  property  of  the  individual  on  whose  order  the  purchase 
is  made.  Such  shifnnents  are  in  the  nature  of  a  mercantile  credit,  and 
tiie  shipper  always  retains  the  uncontrolled  exercise  of  discretion  in 
extending  it  There  was,  therefore,  nothing  inconsistent  with  the 
ndative  rights  of  the  parties,  in  Thompson's  imposing  upon  the  con- 
ugnees  the  condition  of  taking  all  or  none  of  the  two  shipments ; 
and  the  consequence  was,  that  the  delivery  was  not  absolute,  but 
qualified ;  and  until  the  condition  performed,  the  goods  remained  the 
property  of  the  shipper ;  and  had  they  suffered  shipvnreck,  the  loss 
would  have  been  his. 

But  it  is  contended  that  the  condition  was  performed,  and  that 
this  case  forms  an  exception  firom  the  rule  that,  as  to  the  exercise  of 
belligerent  rights,  there  shall  be  no  transfer  in  transitu. 
The  acceptance  of  the  cargo  by  The  Fanny  was  on  the  22d,  the 
VOL.  ni*  28 
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capture  of  The  Frances  on  the  28th  of  August.  It  is  contended  that 
the  acceptance  of  The  Fanny's  cargo  was  condusive  as  to  bolii 
shipments ;  and  that,  although  partial  in  terms,  it  must,  in  law,  have 
effect  as  to  the  whole,  since  such  was  the  condition  imposed  by  the 
shipper ;  and  ijiat  it  was,  in  fact,  the  intention  of  the  claimants  thai 
such  should  be  the  effect  of  the  acceptance ;  but  the  reservation  was 
intended  only  as  a  ruse  de  guerre  to  guard  against  the  effects  of 
hostile  capture. 

There  is  certainly  nothing  illegal  in  resorting  to  devices  to  elude 
hostile  capture  ;  and  where  it  can  be  clearly  shown  that  property  is 
really  neutral  or  friendly,  its  being  covered  under  hostile 
[  •  190  ]  habiliments  for  the  *  purpose  of  evasion,  will  not  necessarily 
subject  it  to  condemnation.  But  the  evidence  must  be  less 
equivocal  than  that  relied  on  in  this  case.  The  property  was  already 
captured  and  libelled  as  liable  to  American  capture,  when  the  claim- 
ants' letter  of  the  19th  September  was  written.  To  receive  such 
evidence,  under  such  circumstances,  to  so  critical  a  point,  would  be 
to  surrender  every  belligerent  right  to  fraud  and  imposition.  The 
letter  of  the  22d  of  August  must,  therefore,  be  taken  on  its  plain 
import,  and  such  effect  given  to  it  as  its  words  imply. 

This  letter  contains  an  express  exclusion  of  the  goods  undear 
consideration ;  but  it  is  contended  that,  as  Thompson's  letter  left 
them  no  latitude,  but  obliged  them  either  to  choose  or  refuse  the 
whole,  their  acceptance  of  part  cast  on  them  the  property  in  the 
whole. 

But  we  are  of  opinion  that  such  was  not  the  effect  of  this  act  of 
the  clfidmants.  The  consequence  of  such  a  doctrine  would  be  that 
where  a  property  is  to  be  acquired  upon  a  condition  performed,  the 
condition  ma^  be  rejected,  and  yet  the  property  acquired.  It  certainly 
put  it  in  the  power  of  the  shippers  either  to  cast  the  whole  property 
upon  the  claimants,  or  resume  the  property,  and  make  the  consignee 
accountable  for  that  which  had  come  to  his  hands.  Falconer,  Jack- 
son, &  Co.  upon  the  arrival  of  The  Frances,  had  she  not  been 
captured,  would  have  an  undoubted  right  to  demand  the  shipment 
made  by  her,  on  the  ground  of  the  claimants'  not  having  accepted  it 
within  the  time  limited ;  cmd  it  would  have  been  in  vain  for  the 
claimants  to  have  contested  their  right,  whilst  they  held  the  letter  of 
the  22d  of  August,  and  Thompson's  instructions  on  the  subject  of 
the  acceptance.  If,  then,  it  rested  with  Thompson  or  his  agent  to 
retain  the  property  in  this  shipment,  or  cast  it  upon  the  claimants, 
the  consequence  is,  that  the  legal  interest  still  remained  in  the  ship- 
pers. 

This  conclusion  on  the  state  of  interest  in  the  parties,  renders  it 
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nnnecessaiy  to  consider  the  argument  urged  to  except  this  case  from 
the  rule  relative  to  changes  of  property  in  transitu;  and  we  hope  it 
will  be,  at  all  times,  recollected  that  the  reasoning  in  this  case  is  not 
founded  on  the  implied  admission  of  the  distinction  taken  by  the 
claimants'  counsel  on  this  subject. 


•Thirty  Hogsheads  op  Sugar,  Adrian  B.  Bentzon,  Claim-  [  *  191  ] 
ant,  V.  Boyle  and  others,  being  the  officers  and  crew  of 
the  privateer  Comet 

9  C.  191. 

An  isUmd,  cocqaered  and  occupied  bj  the  enemy,  is,  for  belligerent  and  commercial  pur- 
poses, his  soil 

The  produce  of  that  soil  is  liable  to  condemnation,  while  it  belongs  to  the  individual  pro- 
prietor of  the  soil  which  produced  it,  although  he  is  a  neutral. 

The  principles  of  reason  and  justice,  which  constitute  the  unwritten  law  of  nations,  are^  in 
some  degree,  fixed  and  rendered  stable  by  judicial  decisions. 

The  prize  law  of  Great  Britain  has  continued  to  be  our  prize  law,  so  far  as  it  is  adapted  to 
our  condition,  and  has  not  been  varied  by  any  power  competent  to  change  it  *,  and  conse- 
quently, decisions  of  questions  of  prize  in  that  country  will  be  received  with  respect  here, 
though  not  binding  as  authority. 

The  case  is  stated  in  the  opinion  of  the  court 
Harper  J  for  the  claimant 
Pinknejfy  for  the  captors. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  195  ] 
follows:  — 

The  island  of  Santa  Cruz,  belonging  to  the  kingdom  of  Denmark, 
was  subdued,  during  the  late  war,  by  the  arms  of  his  Britannic 
Klajesty.  ^jdrian  Benjamin  Bentzon,  an  officer  of  the  Danish  govern- 
ment,  and  a  proprietor  of  land  therein,  withdrew  from  the  island  on 
its  surrender,  and  has  since  resided  in  Denmark.  The  property  of 
the  inhabitants  being  secured  to  them,  he  still  retained  his  estate  in 
the  island  under  the  management  of  an  agent,  who  shipped  thirty 
hc^sheads  of  sugar,  the  produce  of  that  estate,  on  board  a  British 
ship,  to  a  commercial  house  in  London,  on  account  and  risk  of  the 
said  A.  B.  Bentzon.     On  her  passage,  she  was  captured  by  the 
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American  privateer,  The  Comet,  and  brought  into  Baltimore,  where 
the  vessel  and  cargo  were  libelled  as  enemy  property.  A  claim  for 
these  sugars  was  put  in  by  Bentzon ;  but  they  were  condemned  with 
the  rest  of  the  cargo ;  and  the  sentence  was  affirmed  in  the  drcuit 
court.     The  claimant  then  appealed  to  this  court 

Some  doubt  has  been  suggested  whether  Santa  Cruz,  while  in  the 
possession  of  Great  Britain,  could  properly  be  considered  as  a  British 
island.  But  for  this  doubt  there  can  be  no  foundation.  Although 
acquisitions  made  during  war  are  not  considered  as  permanent  until 
confirmed  by  treaty,  yet  to  every  commercial  and  belligerent  purpose, 
they  are  considered  as  a  part  of  the  domain  of  the  conqueror,  so  long^ 
as  he  retains  the  possession  and  government  of  them.  The  island 
of  Santa  Cruz,  after  its  capitulation,  remained  a  British  island  until 
it  was  restored  to  Denmark. 

Must  the  produce  of  a  plantation  in  that  island,  shipped  by  the 
proprietor  himself,  who  is  a  Dane  residing  in  Denmark,  be  considered 

as  British,  and  therefore  enemy  property  ? 
[  *  196  ]      *In  arguing  this  question,  the  counsel  for  the  claimant 
has  made  two  points. 

1.  That  this  case  does  not  come  within  the  rule  applicable  to  ship* 
ments  firom  an  enemy  country,  even  as  laid  down  in  the  British 
courts  of  admiralty. 

2.  That  the  rule  has  not  been  rightly  laid  down  in  those  courts,  and 
consequently  will  not  be  adopted  in  this. 

1.  Does  the  rule  laid  down  in  the  British  courts  of  admiralty 
embrace  this  case  ? 

It  appears  to  the  court  that  the  case  of  The  Phoenix,  5  Rob.  20,  is 
precisely  in  point  In  that  case,  a  vessel  was  captured  in  a  voyage 
from  Surinam  to  Holland,  and  a  part  of  the  ccurgo  was  claimed  by 
persons  residing  in  Germany,  then  a  neutral  country,  as  the  produce 
of  their  estates  in  Surinam. 

The  counsel  for  the  captors  considered  the  law  of  the  case  as 
entirely  settled.  The  counsel  for  the  claimants  did  not  controvert 
this  position.  They  admitted  it ;  but  endeavored  to  extricate  their 
case  from  the  general  principle  by  giving  it  the  protection  of  the 
treaty  of  Amiens.  In  pronouncing  his  opinion,  Sir  William  Scott 
lays  down  the  general  rule,  thus :  ^'  Certainly,*  nothing  can  be  more 
decided  and  fixed,  as  the  principle  of  this  court,  and  of  the  supreme 
court,  upon  very  solemn  arguments,  than  that  tiie  possession  of  tiie 
soil  does  impress  upon  the  owner  the  character  of  the  country,  as  far 
as  the  produce  of  that  plantation  is  concerned,  in  its  transportation 
to  €uiy  other  country,  whatever  the  local  residence  of  the  owner  may 
be.     This  has  been  so  repeatedly  decided,  both  in  this  and  the 
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superior  court,  that  it  is  no  longer  open  to  discussion.     No  question 
can  be  made  on  the  point  of  law,  at  this  day." 

Afterwards,  in  the  case  of  The  Vrow  Anna  Catharina,  6  Rob.  269, 
Sir  William  Scott  lays  down  the  rule,  and  states  its  reason.  "  li. 
cannot  be  doubted,"  he  says,  "that  there  are  transactions  so  radically 
and  fundamentally  national  as  to  impress  the  national  character, 
independent  of  peace  or  war,  and  the  local  residence  of  the 
parties.  The  *  produce  of  a  person's  own  plantation  in  the  [  *  197  ] 
colony  of  the  enemy,  though  shipped  in  time  of  peace,  is 
liable  to  be  considered  as  the  property  of  the  enemy,  by  reason  that 
the  proprietor  has  incorporated  himself  with  the  permanent  interests 
of  the  nation  as  a  holder  of  the  soil,  and  is  to  be  taken  as  a  part  of 
that  country,  in  that  particular  transaction,  independent  of  his  own 
personal  residence  and  occupation." 

This  rule,  laid  down  with  so  much  precision,  does  not,  it  is  con- 
tended, embrace  Mr.  Bentzon's  claim,  because  he  has  not  "  incorpo- 
rated himself  with  the  permanent  interests  of  the  nation."  He 
acquired  the  property  while  Santa  Cruz  was  a  Danish  colony,  and 
he  withdrew  from  the  island  when  it  became  British. 

This  distinction  does  not  appear  to  the  court  to  be  a  sound  one. 
The  identification  of  the  national  character  of  the  owner  with  that 
of  the  soil,  in  the  particular  transaction,  is  not  placed  on  the  disposi- 
tions with  which  he  acquires  the  soil,  or  on  his  general  character. 
The  acquisition  of  land  in  Santa  Cruz  binds  him,  so  far  as  respects 
that  land,  to  the  fate  of  Santa  Cruz,  whatever  its  destiny  may  be. 
While  that  island  belonged  to  Denmark,  the  produce  of  the  soil, 
while  unsold,  was,  according  to  this  rule,  Danish  property,  whatever 
might  be  the  general  character  of  the  particular  proprietor.  When 
the  island  became  British,  the  soil  and  its  produce,  while  that  pro-  ] 
duce  remained  unsold,  were  British. 

The  general  commercial  or  political  character  of  Mr.  Bentzon 
could  not,  according  to  this  rule,  affect  this  particular  transaction. 
Although  incorporated,  so  far  as  respects  his  general  character,  with 
the  permanent  interests  of  Denmark,  he  was  incorporated,  so  far  as 
respected  his  plantation  in  Santa  Cruz,  with  the  permanent  interests 
of  Santa  Cruz,  which  was,  at  that  time,  British ;  and  though,  as  a 
Dane,  he  was  at  war  with  Great  Britain,  and  an  enemy,  yet,  as  a 
proprietor  of  land  in  Santa  Cruz,  he  was  no  enemy :  he  could  ship 
his  produce  to  Great  Britain  in  perfect  safety. 

The  case  is  certainly  within  the  rule  as  laid  down  in  the  British 
courts.  The  next  inquiry  is :  how  far  will  that  rule  be  adopted  in 
this  country? 

•  The  law  of  nations  is  the  great  source  from  which  we  [  *  198  ] 
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derive  those  rules,  respecting  belligerent  and  neutral  rights,  which 
are  recognized  by  all  civilized  and  commercial  States  throughout 
Europe  and  America.  This  law  is  in  part  unwritten,  and  in  part 
conventional  To  ascertain  that  which  is  unwritten,  we  resort  to  the 
great  principles  of  reason  and  justice :  but,  as  these  principles  will 
be  differently  understood  by  different  nations  under  diffeFent  circum- 
stances, we  consider  them  as  being,  in  some  degree,  fixed  and 
rendered  stable  by  a  series  of  judicial  decisions.  The  decisions  of 
the  courts  of  every  country,  so  far  as  they  are  founded  upon  a  law 
common  to  every  country,  will  be  received,  not  as  authority,  but  with 
respect.  The  decisions  of  the  courts  of  every  country  show  how  the 
law  of  nations,  in  the  given  case,  is  understood  in  that  country,  and 
will  be  considered  in  adopting  the  rule  which  is  to  prevail  in  this, 

Without  taking  a  comparative  view  of  the  justice  or  fairness  of 
the  rules  established  in  the  British  courts,  and  of  'those  established 
in  the  courts  of  other  nations,  there  are  circumstances  not  to  be 
excluded  from  consideration,  which  give  to  those  rules  a  claim  to  our 
attention  that  we  cannot  entirely  disregard.  The  United  States 
having,  at  one  time,  formed  a  component  part  of  the  British  empire, 
their  prize  law  was  our  prize  law.  When  we  separated,  it  continued 
to  be  our  prize  law,  so  far  as  it  was  adapted  to  our  circumstances, 
and  was  not  varied  by  the  power  which  was  capable  of  changing  it. 

It  will  not  be  advanced,  in  consequence  of  this  former  relation 
between  the  two  countries,  that  any  obvious  misconstruction  of  y 
public  law,  made  by  the  British  courts,  will  be  considered  as  forming 
a  rule  for  the  American  courts,  or  that  any  recent  rule  of  the  British 
courts  is  entitled  to  more  respect  than  the  recent  rules  of  other 
countries.  But  a  case  professing  to  be  decided  on  ancient  principles 
will  not  be  entirely  disregarded,  unless  it  be  very  unreasonable,  or  be 
founded  on  a  construction  rejected  by  other  nations. 

The  rule  laid  down  in  The  Phcenix  is  said  to  be  a  recent  rule, 
because  a  case  solemnly  decided  before  the  lords  coipmis- 
[  *  199  ]  sioners  in  1783,  is  quoted  in  the  margin  as  its  authority. 
But  that  case  is  not  suggested  to  have  been  determined 
contrary  to  former  practice  or  former  opinions.  Nor  do  we  perceive 
any  reason  for  supposing  it  to  be  contrary  to  the  rule  of  other  nations 
in  a  similar  case. 

The  opinion  that  ownership  of  the  soil  does,  in  some  degree, 
connect  the  owner  with  the  property,  so  far  as  respects  that  soil,  is 
an  opinion  which  certainly  prevails  very  extensively.  It  is  not  an 
unreasonable  opinion.  Personal  property  may  follow  the  person  any- 
where ;  and  its  character,  if  found  on  the  ocean,  may  depend  on  the 
domicile  of  the  owner.     But  land  is  fixed.     Wherever  the  owner 
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may  reside,  that  land  is  hostile  or  friendly,  according  to  the  condition 
of  the  country  in  which  it  is  placed.  It  is  no  extravagant  perversion 
of  principle,  nor  is  it  a  violent  offence  to  the  course  of  human  opinion, 
to  say  that  the  proprietor,  so  far  as  respects  his  interest  in  this  land, 
partakes  of  its  character ;  and  that  the  produce,  while  the  owner 
remains  unchanged,  is  subject  to  the  same  disabilities.  In  condemn- 
ing the  sugars  of  Mr.  Bentzon,  as  enemy  property,  this  court  is  of 
opinion  that  there  was  no  error,  and  the  sentence  is  affirmed,  with 
costs. 


Evans  v.  Jordan  and  Morehead. 

9  C.  199. 

The  act  of  Jannarj,  1808,  for  the  relief  of  OJirer  Evans,  does  not  anthorize  those,  who 
erected  his  machinery  between  the  expiration  of  his  old  patent  and  the  issuing  of  the  new 
one,  to  use  it  after  the  issuing  of  the  latter. 

This  case  is  stated  in  the  opinion  of  the  court 

Harper^  for  the  plaintiff. 

K  J.  Lee  and  P.  B.  Key^  contra. 

Washington,  J.,  delivered  the  opinion  of  the  court,  as  follows : — 
•The  question  certified  to  this  court,  by  the  circuit  court  [  •202  ] 
for  the  district  of  Virginia,  and  upon  which  the  opinion  of 
this  court  is  required,  is,  whether,  after  the  expiration  of  the  original 
patent  granted  to  Oliver  Evans,  a  general  right  to  use  his  discovery 
was  riot  so  vested  in  the  public  as  to  require  and  justify  such  a  con- 
struction of  the  act  passed  in  January,  1808,*  entitled  "  An  act  for  the 
relief  of  "Oliver  Evans,"  as  to  exempt  from  either  treble  or  single 
damages,  the  use,  subsequent  to  the  passage  of  the  said  act,  of  the 
machineiy  therein  mentioned,  which  was  erected  subsequent  to  the 
expiration  of  the  original  patent,  and  previous  to  the  passage  of  the 
said  act. 

The  act,  upon  the  construction  of  which  the  judges  of  the  circuit 
court  were  opposed  in  opinion,  directs  a  patent  to  be  granted,  in  the 
. \ 

1  6  Stats,  at  Lax^  70. 
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form  prescribed  by  law,  to  Oliver  Evans  for  fourteen  years,  for  the 
full  and  exclusive  right  of  making,  constructing,  using,  and  vending 
to  be  used  his  invention,  discovery,  and  improvements  in  Hie  art  of 
manufacturing  flour  and  meal,  and  in  the  several  machines  which 
he  has  discovered,  invented,  improved,  and  applied  to  that  purpose. 

The  proviso  upon  which  the  question  arises,  is  in  the  following 
words:  "  Provided,  That  no  person  who  may  have  heretofore  paid 
the  said  Oliver  Evans  for  license  to  use  the  said  improvements,  shaU 
be  obliged  to  renew  said  license,  or  be  subject  to  damages  for  not 
renewing  the  same;  and,  provided  also,* that  no  person  who  shall 
have  used  the  said  improvements,  or  have  erected  the  same  for  use, 
before  the  issuing  of  the  said  patent,  shall  be  liable  to  damages 
therefor." 

The  language  of  this  last  proviso  is  so  precise,  and  so  entirely  free 
from  all  ambiguity,  that  it  is  difficult  for  any  course  of  reasoning  to 
shed  light  upon  its  meaning.  It  protects  against  any  claim  for 
damages  which  Evans  might  make,  those  who  may  have  used  his 
improvements,  or  who  may  have  erected  them  for  use,  i»ior  to  the 
issuing  of  his  patent  under  thb  law.  The  protection  is  limited  to 
acts  done  prior  to  another  act  thereafter  to  be  performed,  to  wit,  the 
issuing  of  the  patent.  To  extend  it,  by  construction,  to  acts  which 
might  be  done  subsequent  to  the  issuing  of  the  patent,  would  be  to 

make,  not  to  interpret  the  law. 
[  •  203  ]  •  The  injustice  of  denying  to  the  defendants  the  use  of 
machinery  which  they  bad  erected  after  the  expiration  of 
Evans's  first  patent,  and  prior  to  the  passage  of  this  law,  has  been 
strongly  urged  as  a  reason  why  the  words  of  this  proviso  should  be 
so  construed  as  to  have  a  prospective  operation.  But  it  should  be 
recollected  that  the  right  of  the  plaintiff  to  recover  damages  for  using 
his  improvement,  after  the  issuing  of  his  patent  under  this  law, 
cdthough  it  had  been  erected  prior  thereto,  arises,  not  under  this  law» 
but  under  the  general  law  of  the  21st  of  February,  1793.^  The 
provisos  in  this  law  profess  to  protect  against  the  operation  of  the 
general  law  three  classes  of  persons ;  those  who  had  paid  Evans  for 
a  license  prior  to  the  passage  of  the  law ;  those  who  may  have  used 
his  improvements ;  and  those  who  may  have  erected  them  for  use, 
before  the  issuing  of  the  patent. 

The  legislature  might  have  proceeded  still  further,  by  providing  a 
shield  for  persons  standing  in  the  situation  of  these  defendants.  It 
is  believed  that  the  reasonableness  of  such  a  provision  could  have 
been  questioned  by  no  one.    But  the  legislature  have  not  thought 

1  1  Stat8.  at  Large,  818. 
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proper  to  extend  the  protection  of  these  provisos  beyond  the  issuing 
of  the  patent  under  that  law,  and  this  court  would  transgress  the 
limits  of  judicial  power  by  an  attempt  to  supply,  by  construction, 
tills  supposed  omission  of  the  legislature.  The  argument,  founded 
upon  the  hardship  of  this  and  similar  cases,  would  be  entitled  to 
great  weight,  if  the  words  of  this  proviso  were  obscure,  and  open  to 
construction.  But  considerations  of  this  nature  can  never  sanction 
a  construction  at  variance  with  the  manifest  meaning  of  the  legisla- 
ture, expressed  in  plain  and  unambiguous  language. 

The  argument  of  the  defendants'  counsel  that,  unless  the  construc- 
tion they  contend  for  be  adopted,  the  proviso  is  senseless  and 
inoperative,  is  susceptible  of  the  same  answer. 

•  Whether  the  proviso  was  introduced  from  abundant  [  *  204  ] 
caution,  or  from  an  opinion  really  entertained  by  the  legis- 
lature, that  those  who  might  have  erected  these  improvements,  ot 
might  have  used  them  prior  tp  the  issuing  of  the  patent,  would  be 
liable  to  damages  for  having  done  so,  it  is  impossible  for  this  court 
to  say.  It  is  not  difficult,  however,  to  imagine  a  state  of  things 
which  might  have  afforded  some  ground  for  such  an  opinion.    . 

Although  this  court  has  been  informed,  and  the  judge,  who  delivers 
this  opinion  knows,  that  the  former  patent  given  to  Evans  had  been 
adjudged  to  be  void  by  the  circuit  court  of  Pennsylvania,  prior  to 
the  passage  of  this  law,  yet  that  fact  is  not  recited  in  the  law,  nor 
does  it  appear  that  it  was  within  the  view  of  the  legislature ;  and  if 
that  patent  right  had  expired  by  its  own  limitation,  the  legislature 
might  well  make  it  a  condition  of  the  new  grant  that  the  patentee 
should  not  disturb  those  who  had  violated  the  former  patent.  This 
idea  was  certainly  in  the  mind  of  the  legislature  which  passed  the 
act  of  the  21st  of  February,  1793,  which,  after  repealing  the  act  of 
the  10th  of  April,  1790,^  preserves  the  rights  of  patentees  under  the 
repealed  law  only  in  relation  to  violations  committed  after  the 
passage  of  the  repealing  law. 

If  the  decision  above  mentioned  was  made  known  to  the  legis- 
lature, it  is  not  impossible  but  that  a  doubt  might  have  existed 
whether  the  patent  was  thereby  rendered  void  oft  initio^  or  from  the 
time  of  rendering  the  judgment ;  and  if  the  latter,  then  the  proviso 
would  alTord  a  protection  against  all  preceding  violations.  But 
whatever  might  be  the  inducements  with  the  legislature  to  limit 
tiie  proviso,  under  consideration,  as  we  find  it,  this  court  cannot 
introduce  a  different  proviso  totally  at  variance  with  it  in  language 
and  intention. 

^  1  Stats,  at  LsLTgty  109. 
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It  is  the  unanimous  opinion  of  this  court  that  the  act  passed  in 
January,  1808,  entitled  "  An  act  for  the  relief  of  Oliver  Evans,** 
ought  not  to  be  so  construed  as  to  exempt  firom  either  treble  or  single 
damages,  the  use,  subsequent  to  the  passage  of  the  said  act,  of  the 
machinery  therein  mentioned,  which  was  erected  subsequent  to  the 
expiration  of  the  original  patent,  and  previous  to  the  passage  of  the 
said  act  Which  opinion  is  ordered  to  be  certified  to  the  circuit 
court  for  the  district  of  Virginia. 

u  H.  539. 


[  •  305  ]  *  Cargo  op  thb  Ship  Hazard  r.  Campbell  and  others. 

9  C.  205. 
I^eutral  cover  of  British  property.    Time  for  farther  proof  refused. 

Tee  case  is  stated  in  the  opinion  of  the  court 

Charlton^  and  P.  B.  Key,  for  the  appellants. 

Jones^  and  Pinkney^  contr^. 

£  *  207  ]  *  Livingston,  J.,  delivered  the  opinion  of  the  court,  as 
follows :  — 

The  ship  Hazard  and  cargo  were  libelled  as  prize  of  war  in  tiie 
district  court  of  Georgia,  where  the  latter  was  condemned,  and  the 
ship  restored  to  the  master,  with  an  allowance  for  freight.  This 
sentence  being  affirmed  by  the  circuit  court,  an  appeal,  as  to  the 
cargo,  was  taken  to  this  court 

The  cargo  was  claimed  in  behalf  of  Messrs.  Luning,  Gogel,  &  Co., 
subjects  of  Sweden,  and  residing  at  Grottenburg.  It  is  impossible  to 
look  at  the  proofs  in  this  cause,  without  being  at  once  convinced  that 
this  house  never  had  any  interest  in  it.  The  papers  found  on  board 
leave  not  the  smallest  doubt  as  to  the  hostile  character  of  the 
property,  which  is  also  abundantly  proved  by  the  witnesses  who 
were  examined  in  the  district  court  The  shipment  was  made  by 
Mr  Woirall,  a  British  merchant  at  Liverpool,  and  an  English  super- 
cargo put  on  board  by  the  name  of  Diggles,  under  whom  Mr.  Dalmer, 
who  filed  the  claim,  was  to  act  as  assistant  supercarga  Between 
Mr.  Wotrall  and  Mr.  Lowden,  who  makes  some  figure  in  this  trans- 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,   1815.  835 


Cargo  of  Ship  Hazard  v.  Campbell.    9  C. 


action,  there  is  proved  to  exist  such  an  intimate  connection,  as  to 
render  the  one  chargeable  for  the  declarations  and  acts  of  the  other, 
so  far  as  they  regard  this  shipment  Mr.  Lowden,  in  a  letter  to  his 
correspondent,  at  Charleston,  which  was  on  board  of  The  Hazard, 
says :  **  There  is  likely  to  be  a  great  deal  of  business  done  betwixt 
this  and  Amelia  Island,^  The  vessel  that  this  goes  by  has  about 
9,000/.  worth  on  board.  The  parties  interested  are  my  particular 
friends."  And  a  little  further  on :  "  It  may,  perhaps,  be  satisfactory 
to  know  that  we  have  full  and  unlimited  authority  from  a  respect- 
able house  in  Gottenburg,  to  make  use  of  their  name  upon  any 
occasion  Whatever ;  so  that,  in  case  of  capture  or  detention,  the 
necessary  proof  could  easily  be  produced  of  the  neutrality  of  the 
property."  Mr.  Worrall  writes  to  Mr.  Smith,  of  Charleston,  that  the 
Russian  vessel  Hazard,  bound  to  Amelia  Island,  was  laden  by  him 
in  conjunction  with  some  other  friends."  There  was,  also,  a  memo- 
randum on  board  for  the  government  of  the  supercargo, 
Mgned  by  Lowden,  *  containing,  among  others,  this  instruc-  [  *  208  ] 
tion:  "  Should  you  be  boarded  at  sea,  by  men  of  war  or 
privateers,  you  must  uniformly  declare  the  property  to  belong  to 
Luhing,  Gogel,  &  Co.,  of  Gottenburg,  as  it  is  represented  to  be  by 
the  documents  accompanying  the  cargo.  Men  of  war  are  apt  to 
board  under  false  colors,  and  if  you  don't  stick  to  the  text,  you  may 
be  deceived."  It  may  be  asked  here,  why  was  the  supercargo  thus 
cautioned  to  be  on  his  guard,  unless  he  was  in  the  secret,  as  he 
doubtless  was,  that  the  documents  were  colorable,  and  the  property, 
in  fact,  British  ? 

Mr.  Dalmer,  in  the  claim  interposed  by  him  for  the  cargo,  does  not 
swear  to  its  neutrality,  but  only  that  the  gentlemen  at  Gottenburg 
are  owners  thereof,  as  far  as  he  is  informed ;  and  it  is  deserving  of 
attention  that  Mr.  Diggles,  the  supercargo,  not  only  does  not  unite 
with  the  assistant  supercargo  in  filing  this  claim,  but,  on  being 
brought  before  the  commissioners,  refuses  to  be  sworn,  or  examined 
as  a  witness  in  the  cause.  On  his  examination,  sometime  afterwards, 
before  the  district  judge,  he  states  that  "  he  is  not  acquainted  with 
the  owners  of  the  cargo,  or  any  part  of  it,  and  cannot  swear  that 
Luning,  Gogel,  &  Co.  are  the  owners ;  that  he  received  his  instruc- 
tions from  Mr.  Worrall,  as  agent  of  that  house." 

There  was  a  short  letter  of  instructions  on  board,  to  Diggles  and 
Dalmer,  dated  8th  October,  1813,  and  proved  to  be  signed  by  Luning, 
Grogel,  &  Co.,  but  the  body  of  which  must,  no  doubt,  have  been 
written  by  Mr.  Worrall,  or  under  his  direction. 

^  Then  beloDging  to  Spain. 
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Nowj  although  the  invoice  be  made  out  in  the  name  and  for  the 
account  and  risk  of  Luning,  (j^ogel,  &  Co.,  and  a  letter  of  instractions 
signed  by  them  was  found  on  board,  it  would  be  giving  more  weight 
to  these  formal  documents  than  they  are  entitled  to,  should  we  say, 
that  they  have  satisfied  us,  notwithstanding  the  mass  of  evidence 
which  thia  cauae  presents  to  the  contrary,  that  the  property  was 
other  than  British,  through  every  stage  of  this  transaction.  Indeed, 
the  advocates  of  the  appellant,  despairing  to  convince  the  court  of 
its  neutrality^  rely  principally  on  an  irregularity  in  the  capture,  and 
on  a  suppression  by  the  captors  of  a  letter  of  instructions 
[  •  209  ]  '  from  Luning,  Gogel,  &  Co.,  which  it  is  said  came  to  their 
hands. 

The  eapturej  it  is  alleged,  was  made  within  the  limits  and  jurisdic- 
tion of  Spain,  Of  this  there  is  no  sufficient  evidence,  which  renders 
it  unnecessary  to  say  what  influence  that  fact,  if  established,  might 
have  on  the  ultimate  decision  of  the  court.  The  suppression  of  the 
paper  in  qiies^tion  is  also  very  imperfectly  made  out ;  and  if  it  had 
been  brought  into  court,  and  formed  part  of  the  evidence  in  the  cause, 
it  could  not  possibly  do  the  appellant  any  good  ;  for  a  paper  merely 
signed  by  Luning,  Gogel,  &  Co.,  and  converted  into  a  letter  of  in- 
structions by  Mr.  Worrall,  in  Liverpool,  to  suit  his  own  purposes,  as 
must  have  been  the  case  here,  could  have  but  little  eflfect  in  removing 
any  one  of  the  numerous  doubts  which  the  circumstances  of  this  case 
are  ^o  well  calculated  to  excite. 

A  motion  has  also  been  made  for  an  order  for  further  proof.  If 
the  court  entertained  any  difficulty  as  to  the  reality  of  this  transac- 
tion, or  believed  that  Messrs.  Luning,  Gogel,  &  Co.  could  prove  that 
they  werej  in  fact,  the  owners  of  this  property,  perhaps  it  might  listen 
to  the  appHcatloQ,  late  as  it  is ;  but  believing,  as  it  does,  that  the  evi- 
dence^ as  it  now  stands,  is  not  susceptible  of  any  satisfactory  expla- 
nation, and  that  the  captors  have  made  out  a  clear  title  to  the  whole 
cargo  sliipped  by  Mr.  Worrall,  it  cannot,  in  justice  to  them,  make 
any  such  order* 

The  sentence  of  the  circuit  court  is,  therefore,  unanimously  affiirm- 
ad,  with  costs. 
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Ship  SociETE,  Martinson,  Master. 

iC.  209. 

If  a  nentnil  vessel  be  captured  on  her  outward  vojage  from  England  to  Amelia  Island,  carrj- 
ing  a  hostile  cargo,  which  is  condemned,  and  if,  hj  the  charter-party,  the  outward  cargo 
is  to  be  carried  free  of  freight,  bnt  the  homeward  caigo  is  to  pay  at  a  certain  rate,  to  be 
ascertained  by  the  natnre  of  the  cargo,  yet  the  court  will  decree  freight  to  Amelia  Xsland 
on  the  outward  cargo,  to  be  assessed  upon  the  principles  of  a  quantum  meruit. 

This  court  will  not  allow  a  new  claim  to  be  interposed  here,  but  will  remand  the  cause  to 
the  circuit  court,  where  it  may  be  presented. 

The  ease  is  stated  in  the  opinion  of  the  court 

Pinknep  and  Janes)  for  the  ship-owner.  [  •SIO  ] 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 

William  Little,  a  naturalized  citizen  of  the  United  States,  entered 
into  a  charter-party  with  Magnus  Martinson,  master  of  the  Swedish 
ship,  called  The  Soeiete,  at  London,  on  the  10th  day  of  November, 
1813,  whereby  the  said  Martinson  let,  and  the  said  Little  took,  the 
said  ship  to  freight  for  the  voyage,  and  on  the  terms  mentioned  in  the 
charter-party. 

It  was  agreed,  among  other  things,  that  the  vessel  should  take  on 
board  a  cargo,  prepared  for  her  in  the  Thames,  and  deliver  it  at 
Amelia  Island,  freight  free.  At  Amelia  Island,  she  was  to  take  on 
board  such  return  cargo  as  might  be  tendered  to  her.  If  she  could 
Dot  be  loaded  there,  she  was  to  proceed  to  such  port  in  the 
•  United  States  as  the  agent  of  Little  should  direct,  and  [  *  211  ] 
there  receive  her  cargo.  There  were  other  provisional  stipu- 
lations, and  it  was  agreed  that  the  freight  on  the  return  cargo,  should 
be  a  sum  specified  in  the  charter-party,  which  exceeded  what  would 
have  been  paid  as  freight  on  the  return  cargo  alone,  had  it  been 
totally  unconnected  with  the  outward  voyage. 

On  her  voyage  to  Amelia  Island,  The  Soeiete  was  captured  by  an 
armed  vessel  of  the  United  States,  and  brought  into  the  district  of 
Georgia,  where  the  cargo  was  libelled,  and  condemned  as  enemy 
property. 

A  claim  for  freight  was  interposed  by  the  master  of  The  3ociete, 
and  the  district  judge  appointed  commissioners  to  ascertain  the  value 
of  the  freight  on  the  voyage  to  Amelia  Island,  and  decreed  freight 
conformably  to  their  report 

VOL.  III.  29 
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The  claimant  of  the  cargo  and  the  master  of  the  ship  both  appealed 
to  the  circuit  court,  where  the  sentence  of  the  district  judge  was,  in 
all  things^  affirmed.  From  that  sentence  an  appeal  was  prayed  to 
this  court 

The  cases  already  decided  in  this  court  on  the  questions  of  domi- 
cile, and  trading  with  the  enemy,  having  completely  settled  this  case, 
so  far  as  respected  the  claim  to  the  cargo,  that  part  of  the  sentence  is 
affirmed,  without  opposition. 

On  the  part  of  the  master,  it  is  contended,  that  his  right  to  freight 
ought  to  be  measured  by  his  charter-party,  not  by  any  estimated 
value  of  the  freight  on  the  voyage  to  Amelia  Island. 

Had  the  charter-party  contained  any  stipulation  for  freight  to 
Amelia  Island,  that  stipulation  would,  unquestionably,  have  governed 
the  court  But  the  outward  cargo  was  to  be  delivered  freight  free. 
So  far,  then,  as  the  case  is  controlled  by  the  express  stipulations  of 
the  charter-party,  the  vessel  is  entitled  to  the  whole  freight  on  a  return 

cargo  never  taken  on  board,  or  to  nothing. 
[  *  212  ]  The  court  knows  of  no  case  of  capture  where  the  *  neutral 
vessel  has  been  allowed  freight  for  a  cargo  not  taken  witii 
her.  There  is  no  lien  on  one  cargo  for  freight  which  may  accrue  on 
another.  The  court  can  perceive  no  principle  on  which  a  cargo  to 
be  delivered  freight  free  can  be  burdened  with  the  freight  agreed  to 
be  paid  on  the  cargo  to  be  afterwards  taken  on  board.  In  this  case, 
too,  no  sum  in  gross  is  to  be  paid  for  freight,  but  a  sum  depending  on 
the  quantity  and  quality  of  the  return  c^go.  As  between  the  cap- 
tor and  neutral  owner,  the  court  cannot  consider  this  as  one  entire 
voyage,  but  as  distinct  outward  and  inward  voyages. 

K  the  claim  to  freight  on  the  return  voyage,  not  commenced  at  the 
time  of  capture,  cannot  be  sustained,  the  court  perceives  no  other 
rule  which  could  have  been  adopted  than  that  which  the  district 
court  did  adopt  Freight  has  been  allowed  on  the  whole  voyage  to 
Amelia  Island  as  on  a  gtuuUum  meruit. 

The  captors  not  having  appealed,  no  question  can  arise  on  the 
propriety  of  having  allowed  the  ship  any  freight  whatever.  The 
court,  however,  will  say  that  it  is  satisfied  with  the  allowance  which 
is  made,  and  which  is  certainly  an  equitable  one. 

The  sentence  is  affirmed^  with  costs. 

The  oncers  of  The  Rattlesnake  and  Enterprize,  armed  vessels  of 
the  United  States,  offered  a  petition  to  this  court  to  be  permitted  to 
claim  for  themselves  and  their  crew,  a  share  of  the  prize  in  the  case 
of  The  Societe ;  alleging  that  they  are  entitled  equally  with  the  offi- 
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cers  and  crew  of  the  gunboat  by  whom  the  said  cargo  was  libelled; 
vrhich  petition  was  rejected,  and  the  claim  was  not  received ;  it  being 
the  opinion  of  thid  court  that  the  claim  of  the  petitioners  must  be 
made  in  the  circuit  court,  to  which  the  cause  is  remanded. 


The  United  States  v.  Giles  and  others. 

9  C.  212. 

If  a  mAFshal,  before  the  date  of  his  official  bond,  receire,  apon  an  execation,  monej  dne  to 
the  United  States,  with  orders  from  the  comptroller  to  pay  it  into  the  bank  of  the  United 
States,  which  he  neglects  to  do,  the  sureties  in  his  official  bond,  executed  afterwards,  are 
not  liable  therefor  upon  the  bond,  although  the  money  remain  in  the  marshal's  hands 
after  the  execution  of  the  bond. 

The  comptroller  of  the  trea^inry  has  a  right  to  direct  the  marshal  to  whom  he  shall  pay 
money  received  upon  execution,  and  a  pajrment  according  to  such  directions  is  good;  and 
it  seems  he  may  avail  himself  of  it  upon  the  trial,  without  having  submitted  it  as  a  claim 
to  the  accounting  officers  of  the  treasury. 

No  debtor  of  the  United  Spates  can,  at  the  trial,  set  off  a  claim  for  a  debt  dne  to  him  by  the 
United  States,  unless  such  claim  shall  have  been  submitted  to  the  accounting  officers  of 
the  treasury  and  by  them  rejected,  except  in  the  cases  of  accident,  inability,  and  absence, 
provided  for  by  the  statute. 

This  was  a  case  certified  from  the  circuit  court  for  the 
dujtrict  of  New  York,  in  which  the  opinions  of  the  *  judges  [  *  213  ] 
of  that  court  were  opposed  upon  ten  questions  of  law  arising 
out  of  a  special  verdict     The  case  is  fully  stated  in  the  opinion  of 
the  court 

Jbnes^  for  the  United  Stales, 

Harper^  for  the  defendants. 

•  Livingston,  X,  delivered  the  opinion  of  the  court,  as  [  *  230  ] 
follows :  — 

This  is  a  joint  action  of  debt  on  a  bond  dated  the  9th  of  January, 
1801,  in  the  penalty  of  $20,000. 

The  condition  of  the  bond  is  as  follows :  Whereas  the  above-bound 
Aquila  Giles  hath  been  appointed  the  marshal  in  and  for  the  New 
York  district,  in  pursuance  of  an  act,  entitled  "  an  act  to  establish  the 
judicial  courts  of  the  United  States,''  now,  the  condition  of  the  pre- 
ceding obligation  is  such,  that  if  the  said  A.  G.  shall,  by  himsi^^f  and 
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his  deputies,  faithfully  execute  all*  lawful  precepts  directed  to  the 
marshal  of  the  said  district  under  the  authority  of  the  United  States, 
and  true  returns  make,  and  in  all  things  well  and  truly  and  without 
malice  or  partiality,  perform  the  duties  of  the  office  of  marshal  in 
and  for  the  said  district  of  New  York,  during  his  continuance  in  the 
said  office,  and  take  only  his  lawful  fees,  then  the  obligation  to  be 
void,  &C. 

General  performance  is  pleaded  by  the  defendants,  to  which  a 
replication  is  filed  assigning  six  breaches,  to  all  of  which  there  was  a 

rejoinder,  surrejoinder,  and  issue. 
[  •  231  ]  •  On  the  issue  joined  on  the  first  breach,  the  special  verdict 
finds  that,  on  the  20th  of  January,  1800,  the  said  writ  of  vend, 
eocp.  and  JL  fa.  was  deilivered  to  Giles,  who,  before  he  proceeded  to 
execute  it,  was  authorized  by  the  officers  of  the  treasury  to  sell  the 
land  of  Lamb,  under  said  writ,  for  one  fourth  part  of  the  purchase- 
money  in  cash,  one  fourth  part  payable  in  two  years  from  the  time 
of  sale,  one  fourth  part  in  three  years,  and  the  other  fourth  part  in 
four  years,  with  interest  firom  the  time  of  sale,  to  be  secured  by  bonds 
and  mortgages,  payable  to  Giles,  as  marshal,  or  to  the  marshal  of  the 
district  for  the  time  being,  to  and  for  the  use  of  the  United  States. 
That  on  the  17th  of  December,  1800,  John  Steele,  being  comptroller 
of  the  treasury,  did  instruct  and  order  Giles  to  pay  into  the  office  of 
discount  and  deposit  of  the  Bank  of  the  United  States,  in  New  York, 
to  the  credit  of  the  treasurer  of  the  United  States,  all  the  moneys  which 
might  be  levied  from  the  property  of  Lamb,  by  virtue  of  the  said 
writ  of  vend.  exp.  and  /.  fa.  That,  under  these  instructions,  Giles 
proceeded  to  sell  the  lands  of  John  Lamb ;  the  sales  of  which  com- 
menced on  the  26th  of  November,  1800,  and  were  continued  until 
the  23d  of  December  in  the  same  year.  That  during  the  sales  and 
afterwards,  and  before  the  execution  of  the  bond  by  the  defendants, 
Giles  received  from  some  of  the  purchasers  several  sums  amounting 
to  $3,713.98,  and  no  more,  which  sums  were  paid  as  the  fourth  of  the 
purchase-money  of  the  lands  bought  by  them.  That  Giles  has  never 
brought  into  court,  or  paid  into  the  bank,  either  of  the  said  sums  of 
$50,  which  was  received  on  the  20th  of  January,  1800,  on  a  sale,  by 
Giles,  of  the  chattels  of  Lamb,  or  of  $3,713.98,  and  that  he  never  was 
required  so  to  do  by  any  order  of  the  district  court.  That,  while 
Giles  was  marshal  as  aforesaid,  a  writ  of  capias  ad  satisfaciendum 
was  issued  out  of  said  court,  and  delivered  to  him  against  Elias 
Hicks,  on  a  judgment  recovered  ]>y  the  United  States,  on  which  was 
indorsed  a  direction  to  Giles  to  levy  the  sum  of  $33,156.38,  besides 
marshal's  fees  and  poundage ;  that  Hicks  was  arrested  by  Giles,  and 
in  custody  on  said  writ  until  discharged  therefrom  by  the  secretary 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,  1815.  341 

United  States  v.  Giles.    9  C. 


of  the  treasury ;  that  the  poundage  fees  of  Giles  thereon,  if  any  were 
due,  have  not  been  paid  to  him  by  any  one,  and  that  they 
amount,  if  due  at  all,  to  $419,57.  •  That  the  United  States  [  *  232  ] 
became  indebted  to  Giles,  while  marshal  as  aforesaid,  in  the 
sum  of  $8,139.96,  for  his  fees  and  services,  in  taking  the  second 
census  in  his  district,  and  for  moneys  paid  to  his  assistants,  in  taking 
the  said  census,  pursuant  to  the  act  in  such  case  made  and  provided, 
which  sums  amount  to  $8,553.53,  in  part  payment  of  which  Giles 
retains  the  two  sums  of  $50,  and  of  $3,713.98.  But  whether,  in  law, 
he  converted  them  to  his  own  use,  contrary  to  the  form  and  effect  of 
the  condition  of  the  said  bond,  the  jurors  pray  the  advice  of  the  court. 
If  the  court  shall  think  that  it  was  such  a  conversion,  the  jurors  assess 
damages  on  this  breach  at  $3,763.98.  But  if  the  court  shall  be  of 
opinion  that  such  retaining  was  no  conversion,  then  the  jury  say  that 
he  did  not  convert  the  same  to  his  use. 

2.  The  second  breach  assigned,  is,  that  Giles  having,  on  the  17th 
of  December,  1800,  sold  other  lands  of  Lamb  under  the  writ  afore- 
8aid  for  the  further  sum  of  $60,000,  received  the  said  sum  on  the 
20th  of  January,  1801,  (which  was  after  the  execution  of  the  bond,) 
and  converted  and  disposed  of  the  same  to  his  own  use. 

On  the  issue  joined  on  this  breach,  the  jury  find  that  Giles,  having 
made  the  sales  as  aforssaid,  and  under  the  instructions  and  orders 
aforesaid,  received  from  the  purchasers,  after  the  9th  of  January, 
1801,  and  before  the  27th  of  March,  1801,  (when  he  went  out  of 
office,)  the  sum  of  $1,683.52,  and  after  that  day  the  sum  of  $17,191.58, 
amounting,  in  the  whole,  to  $18,875.10,  which  sums  were  paid  by  the 
purchasers,  as  the  cash  payment  which  was  to  be  made  by  them  for 
the  land  so  purchased,  (which  sales  took  place  between  the  26th  of 
November  and  the  23d  of  December,  1800.)  That  the  poundage 
and  charges  due  to  and  paid  by  Giles,  and  legally  chargeable  against 
the  proceeds  of  these  sales,  amounted  to  $1,332.85,  which  leaves  in 
the  hands  of  Giles  the  net  sum  of  $17,542.25,  of  the  moneys  receive4 
by  him  after  the  9th  of  January,  1801.  That,  on  the  13th  of  April, 
1803,  he  paid  to  Edward  Livingston,  who  was  district  attorney,  the 
sum  of  $6,238.35,  which  was  receipted  for  on  the  said  writ  of  exe- 
cution. That  it  was  then  and  yet  is  the  usage  and  practice, 
•within  the  said  district,  for  the  marshal  to  pay  to  the  dis-  [  *  233  ] 
Irict  attorney  all  moneys  levied  by  executions  issued  by  the 
said  attorney,  in  suits  in  which  the  United  States  are  plaintifis. 
That  this  payment  was  made  by  and  with  the  approbation  of  the 
comptroller  of  the  treasury,  and  that  Giles  has  never  in  any  other 
way  paid  the  said  last-mentioned  sum  to  the  United  States,  or 
brooght  it  into  court  in  any  other  way,  than  by  paying  it  as  afore- 
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said,  to  the  district  attorney.  That  as  to  another  part  of  the  stud 
sum  of  $17,542.25,  to  wit,  the  sum  of  $4,479.68,  Giles  retains  the 
same  towards  satisfaction  of  an  equal  sum  due  to  him  as  aforesaid 
from  the  United  States.  That  the  residue  of  the  said  sum,  to  wit, 
the  sum  of  $6,824.22,  Giles  retains  to  this  day.  But  they  pray  the 
advice  of  the  court  whether  Giles  converted  to  his  own  use,  contrary 
to  the  condition  of  the  said  bond,  the  said  several  sums  of  $6,238.35, 
$4,479.68,  and  $6,824.22. 

1.  If  he  converted  aU  of  the  said  sums  contrary,  &c.,  then  they 
assess  damages  at  $20,613.12. 

2.  If  he  did  not  convert  the  said  sum  of  $6,238.3^,  paid  to  Living- 
ston, but  converted  the  other  two  sums,  then  they  assess  damages  at 
$14,374.77. 

3.  If  he  did  not  convert  the  first  two  sums,  to  wit,  the  sum  of 
$6,238.35,  and  $4,479.68,  but  did  convert  the  sum  of  $6,824.22,  to 
his  own  use,  then  they  assess  damages  at  $9,895.9. 

4.  If  Giles  did  not  convert  to  his  own  use  the  sum  of  $6,824.22, 
but  did  convert  the  other  two  sums,  then  they  assess  damages  at 
$10,718.3. 

5.  If  Giles  did  not  convert  to  his  own  use  the  said  sum  of 
$4,479.68,  but  did  so  convert  the  other  two  sums,   they  assess 

damages  at  $16,133.44. 
[  •  234  ]       6.  If  Giles  did  not  convert  to  his  own  use  the  two  *  sums 

of  $4,479.68,  and  $6,824.22,  but  did  so  convert  the  other 
sum  of  $6,238.35,  then  the  damages  are  assessed  at  $6,238.35. 

7.  K  Giles  did  not  so  convert  the  two  sums  of  $6,238.35,  and 
$6,824.22,  but  did  so  convert  the  other  sums  of  $4,479.68,  they  then 
find  damages  to  the  amount  of  $4,479.68. 

8.  If^  in  the  opinion  of  the  court,  Giles  converted  neither  of  those 
sums  to  his  own  use,  contrary  to  the  effect  of  the  said  condition,  then 
the  jury  find  that  he  did  not  so  convert  either  of  them. 

On  the  issue  joined  on  the  fourth  breach,  the  following  facts 
iappear  on  the  special  verdict  That  on  the  Ist  of  February,  1801, 
Giles  had  in  his  hands,  as  marshal,  14  bonds,  described  in  assigning 
the  fourth  breach,  belonging  to  the  plaintiffs.  That  Giles  continued 
marshal  until  the  27th  of  March,  1801,  when  he  was  duly  removed 
and  dismissed  from  office,  and  John  Swartwout,  on  the  same  day, 
appointed  marshal  of  the  said  district  in  his  place,  who  continued 
marshal  until  the  commencement  of  this  suit  That  the  said  bonds 
continued  in  the  hands  of  Giles  until  the  3d  of  January,  1803,  when 
they  were  delivered  by  him  to  Edward  Livingston,  who  was  then 
district  attorney,  by  and  with  the  assent  and  approbation  of  the  comp- 
.tioller  of  the  treasury.     That,  on  the  12th  of  January,  1803,  Gabriel 
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Duval  being  comptroller  of  the  treasury,  as  such,  did  instruct,  order, 
and  direct  Giles,  as  late  marshal,  to  deliver  immediately  the  said  14 
bonds  to  the  said  John  Swartwout,  his  successor  in  office,  which  he 
did  not  do.  K  the  court  shall  think  this  was  a  conversion  of  these 
bonds,  the  jury  assess  damages  at  (5,255.73.  If  the  court  think 
otherwise,  the  jury  find  it  to  be  no  conversion. 

On  the  subject  of  the  fifth  breach,  it  is  found  that  Giles  on  the  1st 
of  September,  1800,  received,  as  marshal,  $309.87,  on  an  execution 
issued  against  one  Richard  Capes,  at  the  suit  of  the  plaintifis,  which 
he  retains  towards  satisfaction  of  an  equal  sum  due  from  them  to 
hiuL  1£  this  be  deemed  a  conversion  by  the  court,  the  jury 
•  assess  damages  at  $309.87.  But  if  the  court  shall  not  think  [  *  235  ] 
so,  then  the  jury,  on  this  breach,  find  for  the  defendants. 

It  is  certified,  that  the  circuit  court  were  divided  in  opinion  on  the 
following  points  arising  on  this  record. 

1.  Whether  judgment  should  be  given  for  the  plaintifis  or  for  the 
defendants  as  to  the  sum  of  $3,763.98,  being  the  damages  assessed 
upon  the  first  breach  assigned. 

2.  The  like  question  as  to  the  sum  of  $20,613.12,  being  the  first 
Bom  assessed  as  conditional  damages,  on  the  second  breach. 

3.  The  same  question  as  to  the  sum  of  $14,374.77,  being  the  second 
sum  conditionatly  assessed  on  the  second  breach. 

4.  The  like  as  to  the  sum  of  $9,895.99,  being  the  third  sum  assessed 
conditionally  on  the  second  breach. 

5.  The-  like  as  to  the  sum  of  $10,718.3,  being  the  fourth  sum 
assessed  on  the  second  breach. 

6.  The  like  question  as  to  the  sum  of  $16^33.44,  being  the  fifth 
sum  assessed  on  the  second  breach. 

7.  The  like  question  as  to  the  sum  of  $6,238.35,  being  the  sixth 
Bum  assessed  on  the  second  breach. 

8.  The  like  question  as  to  the  sum  of  $4,479.68,  being  the  seventh 
sum  assessed  on  the  second  breach. 

9.  The  like  question  as  to  the  sum  of  $5,255.73,  being  the  dam- 
ages assessed  on  the  fourth  breach. 

10.  The  like  question  as  to  the  sum  of  $309.87,  •  being  [  *  236  ] 
the  damages  assessed  on  the  fifth  breach. 

The  first  point  on  which  the  direction  of  this  court  is  asked,  will 
require  a  decision  of  the  following  questions :  — 

1.  Had  Giles  a  right  to  retain  out  of  the  public  moneys  in  his 
hands  any  sums  which  might  be  due  to  him  for  his  services,  or  for 
advances  made  by  him  as  marshal  ? 

2.  Are  the  defendants  liable,  under  the  condition  of  their  bond,  for 
tiie  two  sums  of  $50,  and  of  $3,713.98,  received  by  Giles,  the  first 
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sum  on  the  20th  of  Janaary,  1800,  and  the  other  on  some  day  prior 
to  the  9th  of  January,  1801,  which  is  the  date  of  their  bond  ? 

The  act  of  congress  providing  for  the  settlement  of  accounts  be- 
tween  the  United  States  and  the  receivers  of  public  moneys,*  is  so 
explicit  as  to  preclude  every  difficulty  in  deciding  on  the  first  ques- 
tion. The  third  section  of  the  law  provides,  that  where  a  suit  shall  be 
instituted  against  any  person  indebted  to  the  United  States,  the  court 
shall  grant  judgment  at  the  return  term,  on  motion,  unless  the  de- 
fendant shall,  in  open  court,  make  oath  or  affirmation  that  he  is  equi- 
tably entitled  to  credits,  which  had  been,  previous  to  the  commence- 
ment of  the  suit,  submitted  to  the  consideration  of  the  accounting 
officers  of  the  treasury,  and  rejected,  specifying  each  particular  claim 
so  rejected  in  the  affidavit  The  next  section  declares  that  in  suits 
between  the  United  States  and  individuals,  no  claim  for  a  credit  shall 
be  admitted  upon  trial  but  such  as  shall  appear  to  have  been  sub- 
mitted to  the  accounting  officers  of  the  treasury  for  their  examination, 
and  by  them  disallowed,  unless  it  shall  appear  that  the  defendant,  at 
the  time  of  trial,  is  in  possession  of  vouchers  not  before  in  his  pow» 
to  procure,  and  that  he  was  prevented  from  exhibiting  a  claim  for 
such  credit  by  absence  firom  the  United  States,  or  by  some  unavoid- 
able accident 

It  is  clear,  Hien,  that  if  this  had  been  an  action  against  GHles 
[  •  237  ]  for  moneys  received  by  him  as  marshal,  he  could  not  *  have 
availed  himself  of  any  credit  against  the  public,  however 
weU  founded  the  claim  might  be,  unless  he  had  previously  submitted 
his  title  to  such  a  credit  to  the  accounting  officers  of  the  treasury,  and 
they  had  rejected  the  same,  or  unless  he  had  been  prevented  firom  so 
doing  by  one  of  the  accidents  mentioned  in  the  law. 

On  this  subject  the  special  verdict,  on  the  issue  joined  on  the  sixth 
breach,  finds  that  Giles  did  not  render  to  the  auditor  of  the  treasury 
all  his  accounts  and  vouchers  for  the  expenditure  of  moneys  received  • 
by  jiim  as  marshal  as  aforesaid. 

If,  then,  in  a  suit  against  Giles  himself,  a  claim  for  these  credits, 
under  existing  circumstances,  could  not  be  sustained,  neither  can  it 
in  an  action  on  this  bond,  without  permitting  the  defendants  to  do 
indirectly  what  the  marshal  could  not  have  done  directly,  and  in  this 
way  avail  themselves  of  what  the  law  seems  to  regard  as  a  default, 
or  at  least  a  negligence  on  the  part  of  their  principal 

We  are  next  to  consider  whether  the  defendents  are  liable  for  the 
sum  of  $50,  and  the  sum  of  $3,713.98,  received  by  Giles.  The  fiirst 
sum  was  received  on  the  20th  of  January,  1800,  on  the  fi.  fa.  and 

1 1  Stats,  at  Large,  512. 
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vetuL  exp.  issaed  against  the  estate  of  John  Lamb ;  and  the  other 
was  received  on  the  same  writ  after  the  27th  of  November,  1800,  but 
before  the  date  of  the  bond  upon  which  the  action  is  brought 

It  is  contended,  by  the  defendants,  that  the  retaining  of  moneys 
which  were  received  by  Giles  anterior  to  the  date  of  the  bond,  cannot 
be  considered  a  conversion  by  him  within  the  terms  of  its  condition ; 
while  the  plaintiffs,  on  the  contrary,  maintaia  that  as  these  sums  were 
in  his  hands  at  the  time  of  its  execution,  and  have  not  been  paid  over 
to  this  day,  his  official  delinquency  is  made  out  within  the  meaning 
of  this  instrument,  and  the  responsibility  of  the  defendants  thereby 
established. 

On  this  point,  two  of  the  judges  think  that  the  conversion  of  these 
sums,  by  Giles,  was  complete,  by  his  not  paying  them  into  the  bank, 
agreeably  to  the  directions  of  the  comptroller  of  the  treasury,  under 
which  he  acted,  and  that  this  having  taken  place  prior  to  the 
execution  of  the  •  bond,  the  defendants  are  not  liable  therefor  [  *  238  ] 
within  the  terms  of  its  condition,  which  are  entirely  prospec- 
tive. Two  other  members  of  the  court  are  of  opinion  that  no  demand 
appearing  on  the  record  to  have  been  made  on  the  marshal  for  these 
snms,  either  by  rule  of  court  or  otherwise,  no  conversion  of  them  is 
made  out ;  and  that,  therefore,  the  defendants  are  not  liable.  The 
other  two  judges  think  that  although  these  two  sums  were  received 
befcM^  the  date  of  the  bond,  yet,  as  they  remained  in  the  hands  of  the 
marshal,  afterwards,  and  have  not  been  paid  over  to  this  day,  the 
defendants  are  accountable  for  them. 

Judgment  must  therefore  be  rendered  for  the  defendants  as  to  the 
sum  of  $3,763.98,  being  the  damages  assessed  upon  the  first  breach 
assigned. 

The  next  question,  on  which  the  court  below  was  divided,  related 
to  the  sum  of  $20,613.12,  being  the  first  sum  assessed  as  conditional 
f  damages  upon  the  second  breach. 

By  recurring  to  the  special  verdict,  it  appears  that  Giles  having  had 
di  fieri  facias  put  into  his  hands  on  the  2()th  of  January,  1800,  against 
the  real  estate  of  John  Lamb,  was  directed  by  the  officers  of  the  trea- 
sury, to  make  sales  of  it  for  one  fourth  of  the  purchase-money  in 
cash,  and  for  the  other  three  fourths  on  certain  credits  and  securities 
specified  in  said  instructions.  These  sales  commenced  on  the  26th  of 
November,  1800,  and  continued  until  the  23d  of  December,  following. 

Alter  the  9lh  of  January,  1801,  and  before  he  went  out  of  office, 
which  was  the  27th  of  March  following,  Giles  received  of  the  pur- 
chasers of  Lamb's  estate  $1,683.52,  and  after  that  day  the  sum  of 
$17,191.58,  amounting,  in  the  whole,  to  $18,875.10.  Deducting  the 
poondage  and  charges  which  the  special  verdict  finds  to  be  legally 
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chargeable  against  this  sum,  there  was  left  in  Qiles's  hands  the  net 
sum  c^  $17^3.25)  of  the  moneys  received  by  him  after  the  9th  of 
January,  1801.  On.  the  13th  of  April,  1803,  he  paid  to  E.  Livingston, 
who  was  district  attorney,  with  the  assent  and  approbation 
[  •  239  ]  of  the  *  comptroller  of  the  lareasury,  the  sum  of  $6,23a35. 

Before  we  examine  into  the  deductions  claimed  by  the 
defendants  against  the  sums  received  by  Giles  for  cash  payments, 
it  will  be  necessary  to  settle  for  what  portion  of  these  sums  they  are 
chargeable  under  the  condition  of  then:  bond. 

Of  these  sums,  a  majority  of  the  court  think  they  are  liable  for  the 
sum  of  $1,683.52,  which  was  received  between  its  execution  and  the 
marshal's  dismission  from  office. 

Are  they  also  responsible  for  the  sum  of  $17,191.50,  which  was 
received  by  Giles  after  another  marshal  came  into  office  ? 

The  bond,  on  which  this  action  is  brought,  having  been  given  for 
the  faithful  performance  of  the  duties  of  Giles  as  marshal,  during 
his  continuance  in  office,  two  of  the  judges  are  of  opinion  that 
his  sureties  are  not  liable  for  the  conversion  of  the  last-men- 
tioned sum,  which  took  place  after  he  was  out  of  office,  by  not 
paying  it  as  directed  by  the  comptroller  of  the  treasury.  Two  of  the 
judges  do  not  consider  the  finding  of  the  jury  as  fixing  upon  Giles 
a  conversion  of  this  sum  at  any  time,  inasmuch  as  it  does  not 
appear  that  he  was  ever  demanded  to  pay  the  same  into  court,  or  in 
any  other  way.  The  other  two  judges  are  of  opinion  that  the  ma^ 
shal  being  authorized  to  do  certain  acts,  even  after  his  removal  from 
office,  the  condition  of  the  bond  embraces  defaults  committed  after 
such  dismission,  as  well  as  before,  and  that  the  defendants  are  there- 
fore liable  for  the  said  sum  of  $17,191.50,  although  received  by  Giles 
after  he  ceased  to  be  marshal. 

It  is,  however,  the  opinion  of  a  majority  of  the  court,  that  the  defend- 
ants are  not  so  liable  under  this  bond. 

Another  question  arises  under  this  opposition  of  opinion  in  the 
circuit  court ;  and  that  is,  whether  the  payment  to  £!dward  Livingston 

in  April,  1803,  was  a  payment  to  the  United  States  ? 
[  •  240  ]       •  It  is  supposed  that  this  payment,  being  made  contrary 
to  the  comptroller's  order  of  the  17th  of  December,  1800, 
which  was  to  pay  all  moneys  received  under  this  execution  into  the 
branch  bank,  at  New  York,  cannot  be  regarded  as  valid. 

It  is  true  such  instructions  are  found  by  the  jury,  which  certainly 
do  not  auth(»rize  such  payment,  yet  it  is  also  found,  possibly,  from 
some  subsequent  instructions  of  the  comptroller,  which  do  not  appear, 
or  at  any  rate  from  evidence,  which  must  have  satisfied  the  jury,  that 
such  payment  was  made  with  the  assent  and  approbation  of  the 
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GompiroUer  of  the  treaBory.  This  finding,  correct  or  not,  must  coo- 
dude  the  court ;  and  it  has  only  to  say  whether  a  payment  be  good 
if  made  under  such  authority. 

The  comptroller  is  authorized  by  law,  **  to  direct  prosecutions  to 
be  commenced  for  all  debts  due  to  the  United  States,"  During  such 
prosecutions,  he  gives  directions  how  they  shall  be  conducted,  and 
how  the  moneys  recovered  shall  be  paid.  If,  therefore,  he  directed,  or 
assented  to,  the  payment  to  Livingston,  it  is  difficult  to  say  that 
Giles  erred,  or  was  guilty  of  any  fault,  either  in  pursuing  his  instruc- 
tion, or  in  making  a  payment  with  his  assent  and  approbation. 

It  yet  remains  to  settle,  under  this  branch  of  the  division  of  the 
d^tmit  courty  how  the  payment  of  Livingston  is  to  be  applied.  For 
although  the  sum  paid  to  him  is  much  greater  than  the  sum  of 
$1,683 JJ2,  for  which  it  is  decided  that  the  defendants  are  liable,  the 
benefit,  which  they  may  derive  from  such  payment,  will  depend  in 
nosne  measure  on  the  manner  of  its  application. 

It  does  not  appear  that  any  direction  was  given  by  Giles,  or  that 
any  election  was  made  by  either  party  how  it  should  be  applied. 
Nothing  more  is  known  than  that  Giles,  being  then  indebted  to  a 
much  larger  amount  for  moneys  received  at  different  times  under  the 
execution  against  the  property  of  Lamb,  made  this  payment  without 
declaring  what  particular  item  in  the  account  of  the  United  States 
against  him  should  thereby  be  discharged.  If  there  be  no 
designation  how  a  sum  paid  on  account  *  shall  be  credited,  [  *241  ] 
and  there  be  sureties  for  part  of  the  debt,  as  was  the  case 
here,  it  seems  reasonable  to  some  of  the  judges  to  let  them  have  the 
benefit  of  it,  by  applying  ihe  credit  in  such  a  way  as  to  exonerate 
them,  so  far  as  the  sum  paid  shall  be  sufficient  for  that  purpose.  If 
regard  be  had  to  the  ord^  of  time  in  which  the  moneys  were  received 
by  Giles,  it  will  be  seen  that  the  sum  of  $3,763.98,  which  is  the  first 
scan  for  which  he  is  in  arrear,  was  received  by  him  prior  to  the  9th  of 
January,  1801;  and  the  next  sum  for  which  he  is  accountable,  to  wit: 
the  sum  of  $1,683.52,  came  into  his  hands  after  that  day,  but  previous 
to  the  27th  of  March,  1801,  and  after  thb,  other  moneys  were 
received  by  him*  These  two  sums  tc^ether  are  not  equal  to  the 
payment  which  was  made  to  Livingston. 

Following  this  order,  the  sum  for  which  the  defendants  are  liable 
being  among  the  first  that  were  received,  and  being  recoverable  vdth 
interest  on  their  bond,  would  on  this  prinoi{de  be  extingmshed  by  the 
first  payment,  if  it  were  sufficient,  as  was  the  case  here,  to  discharge 
all  the  moneys  which  had  been  received  prior  to  the  receipt  of  the 
sum  for  which  the  defendants  are  answerable,  and  that  also.  But 
Uiis  is  not  the  opinion  of  a  majority  of  the  judges.     They  think,  and 
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Buch  is  the  decision  of  the  court,  that  the  United  States  have  yet  a 
right  to  apply  these  payments  in  a  way  most  beneficial  to  themselves, 
and  so  as  not  to  extinguish  the  sum  of  (1,683.52,  for  which  ihe 
defendants  are  accountable. 

The  court,  then,  is  of  opinion  that  judgment  must  be  given  for  the 
defendants  as  to  the  sum  of  (20,613.12,  being  the  first  sum  assessed 
as  conc||tional  damages  upon  the  second  breach. 

Judgment  must,  in  like  manner,  be  given  for  the  defendants  as  to 
all  the  other  sums  assessed  as  conditional  damages  upon  the  second 
breach. 

It  is  next  to  be  decided  whether  the  conditional  damages  of 
(5,255.73,  assessed  on  the  fourth  brecwjh,  be  recoverable  against  tbe 

defendants. 
[  *  242  ]  These  damages  are  given  in  consequence  of  a  •supposed 
conversion,  by  Giles,  of  the  fourteen  bonds  mentioned  in  the 
special  verdict  But  it  being  found  that  these  bonds  were  delivered 
to  Edward  Livingston,  by  and  with  the  assent  and  approbation  of 
the  comptroller  of  the  treasury,  the  court  is  unanimously  of  opinion, 
for  reasons  already  assigned,  that  such  delivery  was  no  conversion 
of  these  bonds  by  Giles,  and  that  therefore  judgment  must  be 
rendered  for  the  defendants,  as  to  the  said  sum  of  5,255.73,  bein^ 
the  damages  assessed,  as  aforesaid,  on  the  fourth  breach. 

The  last  question  which  is  submitted  to  us  regards  the  sum  of 
(309.87,  which  it  appears  by  the  finding  under  the  fifth  breach 
assigned,  was  received  by  Giles  on  the  1st  of  September,  1800,  on 
an  execution  at  the  suit  of  the  United  States,  against  Richard 
Capes,  which  was  retained  by  Giles  towards  satisfaction  of  an  equal 
sum  due  to  him.  This  sum  being  received  prior  to  the  execution  of 
the  bond,  must  be  regarded  within  the  reasons  assigned  for  not 
considering  the  defendants  liable  for  the  two  sums  of  (50,  and  of 
(3,713.98,  hereinbefore  mentioned,  and  judgment  must,  accordingly, 
in  the  opinion  of  a  majority  of  the  court,  be  given  for  the  defendants, 
as  to  the  said  sum  of  (309.87,  being  the  damages  assessed  upon  the 
fifth  breach. 

It  will  be  seen  that  the  court  is  of  opinion  that  the  defendants  are 
liable  under  their  bond  for  the  sum  of  (1,683.52,  which  was  received 
by  the  marshal  after  its  execution,  and  before  he  went  out  of  office ; 
but  by  not  one  of  the  findings  on  the  different  breaches  assigned, 
does  it  appear  to  have  been  contemplated  that  thb  sum  alone  might 
be  recoverable  in  this  action,  and  accoidingiy  no  conditional  damages 
are  assessed  to  suit  that  state  of  tlie  case. 

The  court,  therefore,  can  only  give  its  directions  as  to  the  questions 
submitted  to  them,  which  are  — 
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That  it  must  be  certified  to  the  ciicoit  court  for  the  district  of  New 
York  in  the  second  circuit, 

1.  That  judgment  must  be  given  for  the  defendants  as  to 

the  sum  of  $3,763.98,  being  the  •damages  assessed  upon  the  [  •  243  ] 
first  breach  of  the  condition  of  the  bond  assigned  in  the 
replication  of  the  plaintiffs. 

2.  That  judgment  must  be  given  for  the  defendants  as  to  the 
several  sums  of  $20,613,12,  of  $14,374.77,  of  $9,895.9,  of  $l(f,718.03, 
of  $16,133.44,  of  $6,238.35,  and  of  $4,479.68,  being  the  several  sums 
assessed,  as  conditional  damages  on  the  second  breach. 

3.  That  judgment  must  be  given  for  the  defendants,  for  the  sum 
of  $5,255.73,  being  the  damages  assessed  upon  the  fourth  breach, 
and 

4.  That  judgment  must  be  given  for  the  defendants  for  the  sum 
of  $309.87,  being  the  damages  assessed  upon  the  fifth  breach. 

10  P.  125. 


The  United  States  v.  Job  L.  Barber. 

9  0.243. 

Pat  eattk  are  proTisiomi,  or  manitions  of  war,  within  the  meaning  of  the  act  of  congress, 
of  the  6th  of  Jnlj,  1812,  (2  Stats,  at  Large,  778.)  to  prohihit  a  citizen  of  the  United  Statea 
from  proceeding  to  or  trading  with  the  enemies  of  the  United  States,  and  for  other  pnr- 
poses. 

This  was  a  case  certified  from  the  circuit  court  for  the  district  of 
Vermont,  the  opinions  oi  the  judges  of  which  court  were  opposed. 

Barber  was  indicted,  "  for  that  he,  being  a  citizen  of  the  United 
Slates,  and  inhabiting  the  same,  with  force  and  arms,  at,"  &c.,  '^  did 
attempt  to  transport  over  land  30  head  of  fat  cattle  which  were  then 
and  there  articles  of  provision  and  munitions  of  war,  and  were  all 
of  the  value  of  $300,  firom  a  place  in  the  United  States,  to  \ni :  from 
Berkshire,  in  the  said  district  of  Vermont^  to  a  place  in  the  province 
of  Lower  Canada,  to  wit :  to  St.  Armoiis,  in  the  province  aforesaid, 
contrary  to  the  form,  force,  and  effect  of  the  statute  of  the  United 
States,  in  such  case  made  and  provided,"  &c.  There  was  another 
count,  in  which  he  was  charged  with  the  actual  transportation  of 
theoL  After  a  verdict  against  him,  he  obtained  a  rule  to 
show  cause  why  judgment  *  should  not  be  arrested,  because  [  *  244  ] 
fat  cattle  were  neither  provisions  nor  munitions  of  war 
VOL.  ni.  30 
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within  the  meaning  of  the  act  of  congrees,  entitled  ^  an  act  to  pro« 
bibit  American  vessels  from  proceeding  to  or  trading  with  the 
enemies  of  the  United  States,  and  for  other  purposes,"  or  any  other 
act  of  congress. 

This  court  ordered  it  to  be  certified  to  the  circuit  court,  that  it  is 
the  opinion  of  this  court  that  fat  cattle  are  provisions,  or  munitioiis 
of  war,  within  the  true  intent  and  meaning  of  the  act,  entitled  ^  an 
act  to  prohibit  American  vessels  from  proceeding  to  or  trading  with 
the  enemies  of  the  United  States,  and  for  other  purposes." 

9  W.  119. 


The  Schooner  Adeline  and  Cargo. 

9  C.  344. 

When  merits  plainly  appear,  it  is  the  settled  practice  of  this  court,  in  admiralty,  to  allow  a 

new  allegation  to  be  Hied,  and  for  this  purpose  to  remand  the  cause  to  the  circuit  court. 
Cases  of  recapture  are  cases  of  prize,  to  be  proceeded  in  as  such,  and  restoration  is  made 

absolutely,  or  conditionally,  or  refused,  as  each  case  requires. 
The  test  afiSdavit  should  state  that  the  property,  at  the  time  of  shipment  and  capture,  did 

belong,  and,  if  restored,  will  belong  to  the  claimant 
If  the  principal  is  without  the  country,  or  at  a  great  distance  from  the  court,  the  claun  and 

affidavit  may  be  made  by  an  agent. 
The  salvage  act  of  March  3,  1801,  (2  Stats,  at  Large,  16.)  allows,  as  salrage,  one  sixth  part 

of  the  value  of  cargo,  both  of  armed  and  unarmed  vessels  recaptured. 
In  recaptures  of  ptx>perty  of  friends,  the  rule  of  reciprocity  is  followed,  and  as  France 

awards  to  recaptors  the  entire  property  of  friends,  recaptured  after  twenty-four  houri* 

possession  by  the  enemy,  that  rule  must  be  applied  to  French  property. 
Further  proof  directed,  the  national  character  not  distinctly  appearing. 

The  case  is  stated  in  the  opinion  of  the  court 

Iroing  and  D.  B.  Ogdefi^  for  the  claimants. 

Emmety  for  the  recaptors. 

[•283]  •Story,  J.,  delivered  the  opinion  of  the  court,  as  fol- 
lows:— 
The  American  letter  of  marque,  schooner  Adeline,  with  a  valuable 
cargo  on  board,  was  captured  on  her  voyage  from  Bordeaux  to  New 
York,  on  or  about  the  14th  of  March,  1814,  by  a  British  squadron ; 
and,  on  or  about  the  19th  of  the  same  month,  was  recaptured  by  the 
Am^ican  privateer.  Expedition,  James  Clayton,  commander,  and 
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brought  into  New  York  for  adjudicatioii.  Prize  proceedings  were 
immediately  institated  against  the  vessel  and  cargo,  as  enemy  prop- 
erty ;  and  various  claims  were  interposed  in  behalf  of  American  and 
French  merchants.  Upon  the  hearing  of  the  cause,  the  district  court 
decreed  a  restoration  of  all  the  property  of  American  citizens  and 
other  persons  resident  in  the  United  States,  upon  the  payment  of 
one  sixth  of  the  value  as  salvage,  and  condemned  all  the  property  of 
French  subjects  and  of  American  citizens  domiciled  in  France,  and 
of  all  others  whose  residence  remained  unexplsdned,  as  good  and 
lawful  prize  to  the  captors.  From  the  former  part  of  the  decree  the 
captors  appealed,  and  from  the  latter  part  the  claimants  appealed  to 
the  circuit  court;  and  from  an  affirmance jwo/orwKf  of  the  decree  in 
that  court,  the  parties  have  appealed  to  this  court  It  does  not  appear 
m  the  record  that  any  decree  was  pronounced  in  respect  to  the 
vessel ;  and  it  is  therefore  probable,  as  intimated  by  counsel,  that  she 
has  been  restored  on  a  compromise  between  the  parties  interested. 

Before  we  proceed  to  the  consideration  of  the  principal  questions 
which  have  been  argued,  it  will  be  proper  to  notice  several  objections 
to  the  regularity  of  the  allegations,  proceedings,  and  proofs  in  the 
cause. 

It  is,  in  the  first  place,  asserted,  on  behalf  of  the  •claim-  [  *  284  ] 
ants,  that  if  thb  should  turn  out  not  to  be  a  case  of  enemy 
property,  but  of  salvage  merely,  (as  most  certainly  as  to  some  of  the 
claims  it  must  be  held  to  be,)  the  recaptors  can  take  nothing  by  the 
present  libel,  because  it  proceeds  upon  the  mere  footing  of  the  prop- 
erty b^ng  prize  of  war.  And  it  is  likened  to  the  case  of  a  declara- 
tion at  common  law,  where  the  party  can  only  recover  secundum 
allegata  et  probata;  and  if  no  count  hit  the  precise  case,  the  party 
most  be  nonsuited. 

If,  indeed,  there  were  any  thing  in  this  objection,  it  cannot,  in  any 
beneficial  manner,  avail  the  claimant^.  The  most  that  could  result 
would  be  that  the  cause  would  be  remanded  to  the  circuit  court,  with 
directions  to  allow  an  amendment  of  the  libeL  Where  merits  cleariy 
appear  on  the  record,  it  is  the  settled  practice,  in  admiralty  proceed- 
ings, not  to  dismiss  the  libel,  but  to  allow  the  party  to  assert  his 
rights  in  a  new  allegation.  This  practice  so  consonant  with  equity 
and  sound  principle,  has  been  deliberately  adopted  by  this  court  on 
former  occasions.  After  all,  therefore,  the  claimants  would,  in  the 
language  of  an  eminent  civilian,  but  change  postures  on  an  uneasy 
bed. 

But  we  ar^  all  of  opinion  that  there  is  nothing  in  this  objection.  No 
proceedings  can  be  more  unlike  those  than  in  the  courts  of  common 
law  and  in  the  admiralty.   In  prize  causes,  in  an  especial  manner,  the 
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allegations,  the  proofs,  and  the  proceedings  are,  in  general,  modelled: 
upon  the  civil  law,  with  such  additions  and  alterations  as  the  practice 
of  nations  and  the  rights  of  belligerents  and  neutrals  unavoidably 
impose.  The  court  of  prize  is  emphatically  a  court  of  the  law  of 
nations;  and  it  takes  neither  its  character  nor  its  rules  from  the  mere 
municipal  regulations  of  any  country. 

In  cases  of  mere  civil  salvage,  it  may  be  fit  and  proper  that  the 
libel  should  distinctly  allege  and  claim  salvage,  though  we  do  not 
mean  to  assert  that,  even  in  such  cases,  it  is  indispensable.  In  cases 
of  military  salvage,  also,  the  party  may,  if  he  please,  adopt  a  similar 
proceeding.  But  it  is  by  no  means  necessary,  and,  in  most  cases, 
would  be  highly  inexpedient.  Recaptures  are  emphatically  cases  of 
prize ;  for  the  definition  of  prize  goods  is,  that  they  are 
[  *  285  ]  goods  taken  on  the  high  seas,  *jure  befli,  out  of  the  hands 
of  the  enemy.  When  so  taken,  the  captors  have  an  un- 
doubted right  to  proceed  against  them  as  belligerent  property  in  a 
court  of  prize ;  for  in  no  other  way,  and  in  no  other  court,  can  the 
question,  presented  on  a  capture  jure  belli^  be  properly  or  eflect- 
ually  examined.  The  very  circumstance  that  it  is  found  in  the 
possession  of  the  enemy,  affords  primd  facie  evidence  that  it  is  hb 
property.  It  may  have  previously  possessed  a  neutral  or  .friendly 
character;  but  if  the  property  has  been  changed  by  a  sentence  of 
condemnation,  or  by  such  possession  as  nations  recognize  as  firm 
and  efiectual,  the  neural  or  friendly  owner  is  forever  ousted  of  his 
right 

It  depends  altogether  upon  future  proceedings ;  upon  the  cxami- 
nations  taken  in  preparatory  and  the  documents  on  board ;  upon  the 
verity  of  the  claims,  and  the  diligence  and  good  faith  of  the  claim- 
ants ;  and  upon  the  principles  of  international  law,  comity,  and  reci- 
procity, whether  a  restoration  can  be  decreed  or  not.  How  can  these 
questions  be  decided,  unless  the  customary  proceedings  of  prize  are 
instituted  and  enforced  ?  How  can  it  be  known  whether  all  the  doc- 
uments on  board  be  not  colorable  and  false,  or  whether  the  conduct 
of  the  claimant  be  not  unneutral  or  fraudulent,  unless  the  truth 
is  drawn  from  the  parties  intrusted  with  the  property  for  the  voyage, 
by  the  trying  force  of  the  standing  interrogatories  and  the  test  affida- 
vits ?  The  very  case  before  us  presents  a  strong  illustration  of  the 
propriety  of  these  proceedings.  There  is  a  large  shipment  on  board, 
which,  on  the  bill  of  lading,  purports  to  be  the  property  of  an  Amer- 
ican claimant ;  yet  the  claimant  himself  expressly  swears  that  it  is 
the  sole  property  of  the  French  shipper.  What  the  consequences 
are  of  that  fact  will  be  presently  seen. 

The  court,  then,  has  a  legitimate  jurisdiction  over  the  property  as 
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prize ;  and,  having  it,  will  exert  its  authority  over  all  the  incidents. 
It  will  decree  a  restoration  of  the  whole  or  a  part ;  it  will  decree  it 
absolutely,  or  burdened  with  salvage,  as  the  circumstances  of  the  case 
may  require;  and  whether  the  salvage  be  held  a  portion  of  the  thing 
itself,  or  a  mere  lien  upon  it,  or  a  condition  annexed  to  its  restitution, 
it  is  an  incident  to  the  principal  question  of  prize,  and 
within  •the  scope  or  the  regular  prize  allegation.  If,  there-  [  * 286  ] 
fore,  the  case  stood  upon  principle  alone,  we  should  not 
doubt  as  to  the  sufficiency  of  the  Ubel  for  this  purpose ;  but  it  has, 
also,  the  clear  support  of  the  practice  of  the  admiralty.  The  Aquila, 
1  Rob.  37 ;  The  Franklin,  4  Rob.  147 ;  The  Jonge  Lambert,  5 
Rob.  54,  note. 

Another  objection  urged  on  behalf  of  the  captors,  is  to  the  suffi- 
ciency of  the  claims  and  test  affidavits.  It  is  asserted,  arid  truly, 
that  the  goods  are  not  alleged,  in  the  claim  or  affidavits,  to  have  be- 
longed to  the  claimants  at  the  time  of  shipment ;  it  is  only  alleged 
that  they  so  belonged  at  the  time  of  capture.  Regularly,  the  test 
affidavit  should  state  that  tiie  property,  at  the  time  of  shipment,  and 
also  at  the  time  of  capture,  did  belong,  and  will,  if  restored,  belong  to 
the  claimant;  but  an  irregularity  of  this  nature  has  never  been  sup- 
posed to  be  fatal  It  might  in  a  case  of  doubt  or  suspicion,  or  in  a  case 
calling  for  the  application  of  the  doctrine  as  to  the  legal  eflFect  of 
changes  of  property  in  transitu^  have  justified  an  order  for  further 
proof;  or,  in  cases  of  gross  negligence  or  pregnant  fraud,  have  drawn 
upon  the  party  more  severe  consequences.  But,  in  ordinary  cases,  it 
is  not  deemed  to  work  any  serious  consequences ;  in  this  instance,  it 
probably  passed  unnoticed  in  the  courts  below,  where,  if  the  blot  had 
been  hit,  it  might  have  been  instantaneously  removed  by  an  amend- 
ment. Another  irregularity  undoubtedly  was,  that  the  test  affidavits 
were  put  in,  on  behalf  of  many  of  the  claimants,  by  their  agents, 
ahhou^  the  principals  were  resident  in  the  United  States,  and  with- 
in the  reasonable  reach  of  the  court  Where  the  principal  is  without 
the  country,  or  resides  at  a  great  distance  from  the  court,  the  admission 
of  a  claim  and  test  affidavit,  by  his  agent,  is  the  common  course  of 
the  admiralty.  But  where  the  principal  is  within  a  reasonable  dis- 
tance, something  more  than  a  formal  affidavit,  by  his  agent,  is  expect- 
ed. At  least,  the  suppletory  oatb  of  the  principal,  as  to  the  facts, 
should  be  tendered ;  for  otherwise  its  absence  might  produce  unfavor* 
able  suspidons.  If,  indeed,  the  principal  might  always  withdraw 
himself  from  the  view  of  the  court,  and  shelter  his  pretensions  be- 
hind the  affidavit  of  an  innocent  or  igncHrant  agent,  there  would  be 
no  end  to  the  impositions  practised  upon  the  court  The  court 
expects,  in  proper  cases,  something  tacte  than  the  m^e  formal 
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[  •  287  ]  test  •  affidavit  of  an  agent,  who  may  swear  truly,  and  yet, 
from  his  want  of  knowledge,  be  the  dupe  of  canning  and 
frand.  It  is  not  meant  to  assert  that  any  sach  imputations  belong  to 
the  present  case.  This  irregularity,  like  the  former,  probably  passed  . 
in  silence ;  and  it  would  be  highly  injurious  if  an  objection  of  this 
sort  should  now  prevail,  when  all  parties  have  hitherto  acquiesced  in 
its  immateriality. 

We  are  now  led  to  the  principal  question  in  this  cause,  namely, 
what  rate  of  salvage  is  to  be  allowed  to  the  recaptors  ?  This  de- 
pends upon  the  true  construction  of  the  Salvage  Act  of  congress,  of 
3d  of  March,  1801,  c  14.  That  act  provides,  that,  upon  the  re- 
capture of  any  vessel,  (other  than  a  vessel  of  war,  or  privateer,)  or  of 
any  goods  belonging  to  any  persons  resident  within,  or  under  the  pro- 
tection of  the  United  States,  the  same,  if  recaptured  by  a  private 
vessel  of  the  United  States,  shall  be  restored  on  payment  of  one  sixth 
part  of  the  value  of  ihe  vessel  or  goods ;  and  if  the  vessel,  so  re- 
captured, shall  appear  to  have  been  set  forth  and  armed  as  a  ves- 
sel of  war,  before  such  capture,  or  afterwards,  then  upon  a  salvage 
of  one  half  of  the  true  value  of  such  vessel  of  war. 

It  is  argued,  in  behalf  of  the  recaptors,  that  The  Adeline  being  an 
armed  vessel,  they  are  entitled  to  a  moiety  of  the  value  of  the  cargo 
as  well  as  of  the  vessel ;  either  upon  an  equitable  construction  of  the 
statute,  or  upon  general  principles,  as  a  esse  not  within  the  purview 
of  the  statute. 

We  are  all,  however,  of  a  different  opinion.  The  statute  is  ex- 
pressed in  dear  and  unambiguous  terms.  It  does  not  give  the  sal- 
vage of  one  sixth  part  of  the  value  upon  goods,  the  cargo  of  an 
unarmed  vessel ;  but  it  gives  it  upon  any  goods  recaptured,  without 
any  reference  to  the  vehicle  or  vessel  in  which  they  are  found.  We 
cannot  interpose  a  limitation  or  qualification  upon  the  terms  which 
the  legislature  has  not  itself  imposed ;  and  if  there  be  ground  for 
higher  salvage  in  cases  of  armed  vessels,  either  upon  public  policy  or 
principle,  such  considerations  must  be  addressed  with  effect  to  another 
tribunal.  This  decision  affirms  the  decree  of  the  circuit  court,  as  to 
the  claims  of  all  the  parties  domiciled  in  the  Uiiited  States. 
[  *  288  ]  *  As  to  the  claims  of  the  parties  domiciled  in  France, 
whether  natives,  or  Americans,  or  other  foreigners,  their 
rights  depend  altogether  upon  the  law  of  France,  as  to  recaptures  ; 
for,  by  the  act  of  congress,  as  well  as  by  the  general  law,  in  cases  of 
recapture,  the  rule  of  reciprocity  is  to  be  applied.  If  France  would 
restore,  in  a  like  case,  then  are  we  bound  to  restore ;  if  otherwise, 
then  the  whole  property  must  be  condemned  to  the  recaptors.  It 
appears  that,  by  the  law  of  France  in  cases  of  recapture,  after  the 
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property  has  been  twenty-fonr  hours  in  possession  of  the  enemy,  the 
whole  property  is  adjudged  good  prize  to  the  recaptors,  whether  it 
belonged  to  her  subjects,  to  her  allies,  or  to  neutrals.  We  are  bound, 
therefore,  in  this  case,  to  apply  the  same  rule ;  and  as  the  property  in 
this  case  was  recaptured  after  it  had  been  in  possession  of  the  enemy 
more  than  twenty-four  hours,  it  must,  so  far  as  it  belonged  to  persons 
domiciled  in  France,  be  condemned  to  the  captors ;  and  the  decree 
of  the  circuit  court,  as  to  them,  must  be  affirmed. 

As  to  the  claims  of  the  other  persons  whose  national  character  and 
proprietary  interest  do  not  distinctly  appear,  considering  all  the  cir- 
cumstances, we  shall  direct  further  proof  to  be  made  on  both  points. 
As,  indeed,  the  master  has  not  been  able  to  swear  directly  to  the 
proprietary  interest  of  the  cargo,  but  simply  says  that  the  goods 
were,  as  he  presumes  and  believes,  the  property  of  the  shippers  or  the 
consignees,  perhaps,  in  strictness,  further  proof  might  have  been  re- 
quired in  the  courts  below  as  to  the  whole  cargo.  It  was  not,  how- 
ever, moved  for  there  by  the  captors ;  and  as  we  are  satisfied  in  rela,- 
tion  to  the  claims  which  we  shall  restore,  it  would  be  useless  now  to 
make  such  a  general  order. 

Upon  these  principles,  the  property  embraced  in  the  claims  by  and 
in  behalf  of  Alexis  GJardere,  of  William  Weaver  and  Isaac  Levis, 
jointly,  and  of  William  Weaver  alone,  of  Andrew  Byerly,  of  George 
L  Brown  and  William  Hollins,  of  Peter  A-  Karthous,  of  William 
Bayard,  Harman  Leroy,  James  ISfEvers,  and  Isaac  Iselm,  of  William 
Hood,  of  Theophilus  De  Cost,  of  John  Dubany,  of  Messrs.  John  B. 
Fonssatt  &  C5o.,  of  Edward  Smith,  James  Wood,  and  Samuel  W. 
Jones,  of  Victor  Ardaillon,  of  Lewis  Chastant,  of  Lewis  Labat,  of 
Benjamin  Rich,  of  Nathaniel  Richards,  Nayah  Taylor,  and 
Ghistavus  Upson,  of  *  Ferdinand  Hurxthal;  must  be  restored  [  *  289  ] 
on  payment  of  the  salvage  of  one  sixth  part  of  the  value. 
The  property  embraced  in  the  claims  on  behalf  of  Peter  Boue,  jr.,  of 
R.  Henry,  of  P.  Doussault,  of  William  Johnston  and  James  Dow- 
ling,  of  G.  Brousse,  must  be  condemned  to  the  captors. 

The  remaining  claims  must  stand  for  further  proo£  And  as  to 
the  property  unclaimed,  it  must  be  condemned  as  good  and  lawful 
prize  to  the  captors. 

The  decree  of  the  circuit  court  is  to  be  reformed,  so  as  to  be  in 
conformity  with  this  decision* 

8  W.  78;  4  H.  131;  11  H.  522 
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The  Brig  Ann,  SFClain,  Master 

9  C.  289. 

If  a  seizure,  bj  a  collector,  for  a  violation  of  the  revenae  laws  of  the  United  States  be  toIoD' 
tarilj  abandoned,  and  the  property  restored  before  the  libel  or  information  be  filed  and 
allowed,  the  district  court  has  not  jurisdiction  of  the  cause. 

Appeal  from  the  sentence  of  the  circuit  court  for  the  district  of 
CJonnecticut,  which  reversed  that  of  the  district  court,  and  restored 
the  property  to  the  claimant 

•  Story,  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 

This  is  an  information  against  twelve  casks  of  merchandise,  part 
of  the  cargo  of  the  brig  Ann,  alleged  to  have  been  imported  or  put 
on  board,  with  an  intent  to  be  imported  contrary  to  the  Non-Importa- 
tion Act  of  1st  March,  1809,  c.  24,  s.  6.i 

It  appears  from  the  evidence  that  The  Ann  sailed  from  Liverpool 
for  New  York  in  July,  1812,  having  on  board  a  cargo  of  British 
merchandise.  She  was  seized  by  a  revenue  cutter  of  the  United 
States,  on  her  passage  towards  New  York,  while  in  Long  Idand 
Sound,  about  midway  between  Long  Island  and  Falkland  Island,  and 
carried  into  the  port  of  New  Haven  about  the  seventh  of 
[  •  290  ]  October,  1812,  and  immediately  taken  possession  of  by  •tiie 
collector  of  that  port,  as  forfeited  to  the  United  States.  On 
the  morning  of  the  12th  of  October,  the  collector  gave  written  orders 
for  the  release  of  the  brig  and  cargo  from  the  seizure,  in  pursuance 
of  directions  from  the  secretary  of  the  treasury,  returned  the  ship's 
papers  to  the  master,  and  gave  permission  for  the  brig  to  proceed, 
without  delay,  to  New  York.  Late  in  the  afternoon  of  the  same 
day,  the  present  information  was  allowed  by  the  district  judge,  and 
on  the  ensuing  day,  the  brig  and  cargo  were  duly  taken  into  posses- 
sion by  the  marshal,  under  the  usual  monition  from  the  court.  On 
the  trial  in  the  district  court,  the  property  now  in  controversy  was 
condemned ;  and,  upon  an  appeal,  that  decree  was  reversed  in  the 
circuit  court. 

It  has  been  argued  that  the  decree  of  the  circuit  court  ought  to  be 
affirmed,  because,  on  the  whole  facts,  the  district  court  had  no  juris- 
diction over  the  cause;  and  this  argument  is  maintained  on  two 
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grounds ;  first,  That  the  original  seizure  was  made  with  the  judicial 
district  of  New  York ;  and,  secondly.  That  if  the  seizure  was  origi- 
nally ihade  within  the  judicial  district  of  Connecticut,  the  jurisdic- 
tion thereby  acquired  by  the  district  court  was,  by  the  subse^quent 
abandonment  of  the  seizure  and  want  of  possession,  completely 
ousted. 

It  is  unnecessary  to  consider  the  first  ground,  because  we  are  all 
of  opinion  that  sufficient  matter  is  not  disclosed  in  the  evidence 
to  enable  the  court  to  decide  whether  the  seizure  was  within  the 
district  of  New  York  or  of  Connecticut,  or  upon  waters  common  to 
both. 

The  second  ground  deserves  great  consideration.  By  the  Judicial 
Act  of  the  24th  September,  1789,  c.  20.  s.  9,'  the  district  courts  are 
vested  with  "exclusive  original  cognizance  of  all  civU  causes  of 
admiralty  and  maritime  jurisdiction,  including  all  seizures  under  laws 
of  impost,  navigation,  or  trade  of  the  United  States,  where  the 
seizures  are  made  on  waters  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burden,  within  their  respective  districts,  as  well  as 
upon  the  high  seas."  Whatever  might  have  been  the  construction 
of  the  jurisdiction  of  the  district  courts,  if  the  legislature  had  stopped 
at  the  words  "admiralty  and  maritime  jurisdiction,"  it 
seems  manifest,  by  the  subsequent  clause,  that  *  the  juris-  [  *  291  ] 
diction  as  to  revenue  forfeitures,  was  intended  to  be  given 
to  the  court  of  the  district,  not  where  the  offence  was  committed, 
but  where  the  seizure  was  made.  And  this  with  good  reason.  In 
GtdeT  to  institute  and  perfect  proceedings  in  remj  it  is  necessary  that 
the  thing  should  be  actually  or  constructively  within  the  reach  of  the 
eourt  It  is  actually  within  its  possession,  when  it  is  submitted  to 
the  process  of  the  court ;  it  is  constructively  so,  when,  by  a  seizure, 
it  is  held  to  ascertain  and  enforce  a  right  or  forfeiture  which  can 
alone  be  decided  by  a  judicial  decree  in  rem.  If  the  place  of  com- 
mitting the  offence  had  fixed  the  judicial  forum  where  it  was  to  be 
tried,  the  law  would  have  been,  in  numerous  cases,  evaded ;  for,  by 
a  removal  of  the  thing  from  such  place,  the  court  could  have  had  no 
power  to  enforce  its  decree.  The  legislature,  therefore,  wisely  deter- 
mined that  the  place  of  seizure  should  decide  as  to  the  proper  and 
competent  tribunal.  It  follows,  from  this  consideration,  that  before 
judicial  cognizance  can  attach  upon  a  forfeiture  in  rem,  under  the 
statute,  there  must  be  a  seizure ;  for  until  seizure  it  is  impossible  to 
ascertain  what  is  the  competent  forum.  And,  if  so,  it  must  be  a 
good  subsisting  seizure  at  the  time  when  the  libel  or  information  ia 

I  1  StatB.  at  Lai^  76. 
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filed  and  allowed.  If  a  seizure  be  completely  and  explicitly  aban- 
doned, and  the  property  restored  by  the  voluntary  act  of  the  party 
who  has  made  the  seizure,  all  rights  under  it  are  gone.  Although 
judicial  jurisdiction  once  attached,  it  is  devested  by  the  subsequent 
proceedings;  and  it  can  be  revived  only  by  a  new  seizure.  It  is,  in 
this  respect,  like  a  case  of  capture,  which,  although  well  made,  gives 
no  authority  to  the  prize  court  to  proceed  to  adjudication,  if  it  be 
voluntarily  abandoned  before  judicial  proceedings  are  instituted.  It 
is  not  meant  to  assert  that  a  tortious  ouster  of  possession,  or  fraudu- 
lent rescue,  or  relinquishment  after  seizure,  will  divest  the  jurisdiction. 
The  case  put  (and  it  is  precisely  the  present  case)  is  a  voluntary 
abandonTnent  and  release  of  the  property  seized,  the  legal  effect  of 
which  must^  as  we  think,  be  to  purge  away  all  the  prior  rights 
acquired  by  the  seizure. 

On  the  whole,  it  is  the  opinion  of  the  majority  of  the  court  that 
the  decree  of  the  circuit  court  ought  to  be  affirmed. 


[*292]  The  Town  of  Pawlbt  v.  Daniel  Clark  and  others. 

9  C.  292. 

THi9  court  Tin 9  Jarisdiction,  where  one  partj  claims  land  under  a  grant  from  the  State  of 
New  Hiimp$)hire,  and  the  other  under  a  grant  from  the  State  of  Vermont,  although,  at  the 
time  of  the  flrat  grant,  Vermont  was  part  of  New  Hampshire. 

A  grant  of  a  tract  of  land  in  equal  shares  to  63  persons,  to  he  divided  amongst  them  into 
63  Cf|ii4il  shan?s,  with  a  specific  appropriation  of  5  shares,  conveys  onlj  a  sixtj-eighth  part 
tQ  fjinh  person.  If  one  of  the  shares  be  declared  to  be,  "  for  a  glebe  for  the  Church  of 
En^lnnil,  as  by  law  established,"  that  share  is  not  holden  in  trust  by  the  grantees,  nor  is 
it  a  condition  annexed  to  their  rights  or  shares. 

TUc  Cl)iiix-h  of  England  is  not  a  body  corporate,  and  cannot  receive  a  donation  ao  nomine. 

A  tyrant  to  the  church  of  such  a  place  is  good  at  common  law,  and  vests  the  fee  in  the  par- 
son and  hh  successors. 

If  such  a  grant  be  made  by  the  crown,  it  cannot  be  resumed  by  the  crown  at  its  pleasure. 

Latid,  itt  common  law,  may  be  granted  to  pious  uses  before  there  is  a  grantee  in  existence 
co;ripcT«nt  to  take  it,  and  in  the  mean  time  the  fee  will  be  in  abeyance. 

Such  it  grant  cimnot  be  resumed  at  the  pleasure  of  the  crown. 

Tho  common  Invy^,  so  far  as  it  related  to  the  erection  of  Episcopal  churches,  the  right  to 
prciscnt  or  (oUate  to  such  churches,  and  the  corporate  capacity  of  the  parsons  thereof  to 
takn  in  sncrcsuion,  was  recognized  and  adopted  in.New  Hampshire. 

It  belonjicd  exilusively  to  the  crown  to  erect  the  church,  in  each  town,  that  should  bo 
encitkd  to  tnke  the  glebe,  and  upon  such  erection  to  collate,  through  the  governor,  a  parson 
to  the  benefice.  I 

A  voluntary  scicioty  of  Episcopalians  within  a  town,  unauthorized  by  the  crown,  could  not 
endde  thcmfielves  to  the  glebe. 
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Where  no  snch  church  was  duly  erected  by  the  crown,  the  glebe  remained  as  an  hareditas 
jacem,  and  the  State  which  succeeded  to  the  rights  of  the  crown,  might,  with  the  assent  of 
the  town,  alien  or  incumber  it;  or  might  erect  an  Episcopal  church  therem,  and 
collate,  either  directly,  or  through  the  vote  of  the  town  indirectly,  its  parson,  who  would 
thereby  become  seized  of  the  glebe  jure  eccUmct^  and  be  a  corporation  capable  of  transmit- 
ting the  inheritance. 

By  the  Revolution,  the  State  of  Vermont  succeeded  to  all  the  rights  of  the  crown  to  Uia 
nnappropriated,  as  weU  as  appropriated  glebes. 

By  the  statute  of  Vermont  of  30th  October,  1794,  the  respective  towns  became  entitled  to 
the  property  of  the  glebes  therein  situated. 

A  legislative  grant  cannot  be  repealed. 

No  Episcopal  church  in  Vermont  can  be  entitled  to  the  glebe,  unless  it  was  duly  erected  by 
the  crown  before  the  Revolution,  or  by  the  State,  since. 

This  was  a  case  certified  from  the  circuit  court  for  the  district  of 
Vermont,  in  which,  upon  an  action  of  ejectment,  brought  by  the 
town  of  Pawlet  to  recover  possession  of  the  glebe  lot,  as  it  was  called, 
in  that  town,  the  opinions  of  the  judges  of  that  court  were  opposed 
upon  the  question  whether  judgment  should  be  rendered  for  the 
plaintiff  or  for  the  defendants,  upon  a  verdict  found,  subject  to  the 
opinion  of  the  court,  upon  the  following  case  stated : — 

<'  In  this  cause  it  is  agreed,  on  the  part  of  the  plaintiffs,  that  the 
lands,  demanded  in  the  plaintiff's  declaration,  are  a  part  of  the  right 
of  land  granted  in  the  charter  of  the  town  of  Pawlet,  by  the  former 
governor  of  the  province  of  New  Hampshire,  as  a  glebe  for  the 
Church  of  England,  as  by  law  established ;  and  that  in  the  year  1802 
there  was,  in  the  town  of  Pawlet,  a  society  'of  Episcopalians  duly 
denized  agreeably  to  the  rules  and  regulations  of  that  denomination 
of  Christians  heretofore  commonly  known  and  called  by  the  name 
of  the  Church  of  England.  That  in  the  same  year  the  said  society 
contracted  with  the  Reverend  Bethuel  Chittenden,  a  regular  ordained 
minister  of  the  Episcopal  church,  who  then  resided  in  Shelbum,  in 
the  county  of  Chittenden,  (but  had  not  any  settlement  as  a  clerk  or 
pastor  therein,)  to  preach  to  the  said  society  in  the  toi^oi  of  Pawlet 
at  certain  stated  times,  and  to  receive  the  avails  of  the  lands  in 
question,  and  that  the  said  Chittenden  thereupon  gave  a  lease  of  the 
said  land  to  Daniel  Clark  and  others,  who  went  into  possession  of 
the  premises,  and  still  holds  the  same  under  the  said  lease,  and  that 
the  said  Chittenden  regularly  preached  and  administered  the  ordi- 
nances to  the  people  of  the  said  society,  according  to  his  said  contract, 
and  received  the  rents  and  profits  of  the  said  land  until  the 
year  of  our  Lord  Christ  •  1809,  when  the  said  Chittenden  [  •  293  ] 
deceased ;  and  that  in  1809  the  said  society  contracted  with 
the  Reverend  Abraham  Brownson,  a  regular  ordained  minbter  of  the 
Episcopcd  church,  residing  in  Manchester,  and  officiating  there  a  part 
of  the  time,  to  preach  to  the  said  society,  a  certain  share  of  the  time, 
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and  to  receive  the  rents  and  profits  of  the  said  land;  and  that  the 
said  Brown  son  has  regularly  attended  to  his  duty  in  the  said  church, 
and  administered  ordinances  in  the  same  until  September,  1811, 
about  which  time  the  said  society  regularly  settled  the  Reverend 
Stephen  Jewett,  who  now  resides  in  the  said  town  of  Pawlet,  and 
who,  from  the  time  of  his  settlement,  is  to  receive  all  the  temporalities 
of  the  said  church.  And  it  is  further  agreed  by  the  said  parties,  that 
the  general  assembly  of  the  State  of  Vermont  on  the  5th  of  Novem- 
ber, 1805,  did  grant  to  the  several  towns  in  this  State,  in  which  they 
respectively  lie,  (reference  being  had  to  the  act  of  the  general  assem- 
bly aforesaid,)  all  the  lands  granted  by  the  king  of  Great  Britain  to 
the  Episcopalian  church  by  law  established,  (reference  being  had  to 
the  charter  of  the  town  of  Pawlet,  aforesaid,  for  the  said  grant  of 
the  king  of  Great  Britain,)  and  that  the  lands,  in  the  plaintiff's 
declaration  mentioned  and  described,  are  part  of  the  lands  so  granted, 
by  the  king  of  Great  Britain,  to  the  Episcopalian  church.''  The 
substantial  parts  of  the  charter  are  quoted  in  the  opinion  of  the 

court. 
[  •  294  ]       •  The  act  of  the  5th  of  November,  1805,  is  entitled :  "  An 
act  directing  the  appropriation  of  the  lands  in  this  State, 
heretofore  granted  by  the  government  of  Great  Britain  to  the  Church 
of  England  as  by  law  established." 

"  Whereas  the  several  glebe  rights  granted  by  the  British  govern- 
ment to  the  Church  of  England,  as  by  their  law  established,  are  in  the 
nature  of  public  reservations,  and  as  such  became  vested,  by  the 
Revolution,  in  the  sovereignty  of  this  State ;  therefore. 

Sect  1.  Be  it  enacted  by  the  general  assembly  of  the  State  of 
Vermont,  that  the  several  rights  of  land  in  this  State  granted  under 
the  authority  of  the  British  government  to  the  Church  of  England  as 
by  law  established,  be  and  the  same  are  hereby  granted  severally  to 
tiie  respective  towns  in  which  such  lands  lie,  and  to  their  respective 
use  and  uses  forever,  in  manner  following,  to  wit :  — 

"  It  shall  be  the  duty*of  the  selectmen  in  the  respective  towns  in 
the  name  and  behalf,  and  at  the  expense  of  such  towns,  if  necessary, 
to  sue  for  and  recover  the  possession  of  such  lands,  and  the  same  to 
lease  out  according  to  their  best  judgment  and  discretion,  reserving 
an  annual  rent  therefor,  which  shall  be  paid  into  the  treasury 
[  *  295  ]  of  such  town,  and  appropriated  to  *  the  use  of  schools  therein, 
and  shall  be  applied  in  the  same  manner  as  moneys  arising 
from  school  lands  are,  by  law,  directed  to  be  applied." 

This  cause  was  argued  at  last  term  by  PUkin  and  Websterj  fa 
the  plaintiffs,  and  by  Shepherd,  for  the  defendants. 
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•  Story,  J.,  delivered  the  opinion  of  the  court,  as  fol-  [  *  322  ] 
lows :  — 

The  first  question  presented  in  this  case  is,  whether  the  court  has 
jurisdiction.  The  plaintiffe  claim  under  a  grant  firom  the  State  of 
Vermont,  and  the  defendants  claim  under  a  grant  firom  the  State  of 
New  Hampshire,  made  at  the  time  when  the  latter  State  compre- 
hended the  whole  territory  of 'the  former  State.  The  Constitution  of 
the  United  States,  among  other  things,  extends  the  judicial  power  of 
the  United  States  to  controversies  "  between  citizens  of  the  same 
Staie  claiming  lands  under  grants  of  diiferent  States."  It  is  argued 
that  the  grant  under  which  the  defendants  claim  is  not  a  grant  of  a 
different  State,  within  the  meaning  of  the  Constitution,  because 
Vermont,  at  the  time  of  its  emanation,  was  not  a  distinct  government, 
but  was  included  in  the  same  sovereignty  as  New  Hampshire. 

But  it  seems  to  us  that  there  is  nothing  in  this  objection.  The 
Constitution  intended  to  secure  an  impartial  tribunal  for  the  decision 
of  causes  arising  firom  the  grants  of  different  States ;  and  it  supposed 
that  a  state  tribunal  might  not  stand  indifferent  in  a  controversy, 
where  the  claims  of  its  own  sovereign  were  in  conflict  with  those  of 
another  sovereign.  It  had  no  reference  whatsoever  to  the  antecedent 
situation  of  the  territory,  whether  included  in  one  sovereignty  or 
another.  It  simply  regarded  the  fact,  whether  grants  arose  under  the 
same  or  under  different  States.  Now  it  is  very  clear  that,  although 
the  territory  of  Vermont  was  once  a  part  of  New  Hamp- 
shire, yet  the  State  of  Vennont,  in  its  *  sovereign  capacity,  [  *  323  ] 
is  not,  and  never  was  the  same  as  the  State  of  New  Hamp- 
shire. The  grant  of  the  plaintiffs,  emanated  purely  and  exclusively 
firom  the  sovereignty  of  Vermont ;  that  of  the  defendants  purely  and 
exclusively  firom  the  sovereignty  of  New  Hampshire.  The  sovereign 
power  of  New  Hampshire  remains  the  same,  although  it  has  lost  a 
part  of  its  territory ;  that  of  Vermont  never  existed  until  its  territory 
was  separated  firom  the  jurisdiction  of  New  Hamphire.  The  cir- 
comstance  that  a  part  of  the  territory  or  population  w€ls  once  under 
a  common  sovereign,  no  more  makes  the  States  the  same,  than  the 
circumstance  that  a  part  of  the  members  of  one  corporation  consti- 
tutes a  component  part  of  another  corporation,  makes  the  corporation 
the  same.  Nor  can  it  be  affirmed,  in  any  correct  sense,  that  the 
grants  are  of  the  same  State ;  for  the  grant  of  the  defendants  could 
not  have  been  made  by  the  State  of  Vermont,  since  that  State  had 
not  at  that  time  any  legal  existence ;  and  the  grant  of  the  plaintifis 
could  not  have  been  made  by  New  Hampshire,  since,  at  that  time, 
New  Hampshire  had  no  jurisdiction  or  sovereign  existence  by  the 
name  of  Vermont  The  cjise  is,  therefore,  equally  within  the  letter 
VOL.  III.  31  r^  1 
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and  spirit  of  the  clause  of  the  Constitution.  It  would,  indeed,  have 
been  a  sufficient  answer  to  the  objection,  that  the  Constitution  and 
laws  of  the  United  States,  by  the  admission  of  Vermont  into  the 
Union  as  a  distinct  government,  had  decided  that  it  was  a  different 
State  from  that  of  New  Hampshire. 

The  other  question  which  has  been  argued  is  not  without  difficulty. 
It  is  contended  by  the  plaintiiis  that  the  original  grant,  in  the  charter 
of  Pawlet,  of  "  one  share  for  a  glebe  for  the  Church  of  England  as 
by  law  established,"  is  either  void  for  want  of  a  grantee,  or  if  it 
could  take  effect  at  all,  it  was  as  a  public  reservation,  which,  upon 
the  Revolution,  devolved  upon  the  State  of  Vermont 

The  material  words  of  the  royal  charter  of  1761  are,  "  do  give  and 
grant  in  equal  shares  unto  our  loving  subjects,  &cc.j  their  heirs  and 
assigns  forever,  whose  names  are  entered  on  this  grant,  to  be  divided 
amongst  them  into  sixty-eight  equal  shares,  all  that  tract  or  parcel  of 
land,  &;c.,  and  that  the  same  be  and  hereby  is  incorporated 
[•324]  •into  a  township  by  the  name  of  Pawlet;  and  the  inhabi- 
tants that  do  or  shall  hereafter  inhabit  the  said  township, 
are  hereby  declared  to  be  infranchised  with  and  entitled  to  all  and 
every  the  privileges  and  immunities  that  other  towns  within  oar 
province  by  law  exercise  and  enjoy.  To  have  and  to  hold  the  tract 
of  land,  &C.,  to  them  and  their  respective  heirs  and  assigns  forever, 
upon  the  following  conditions,"  &;c 

Upon  the  charter  are  indorsed  the  names  of  sixty-two  persons,  and 
then  follows  this  additional  clause :  '<  Hm  Excellency,  Benning  Went- 
worth,  a  tract  of  land  to  contain  600  acres,  as  marked  in  the  pfen  Rv 
W.,  which  is  to  be  accounted  two  shares ;  one  share  for  the  incor- 
porated society  for  the  propagation  of  the  gospel  in  foreign  parts ; 
one  share  for  a  glebe  for  the  Church  of  England  as  by  law  e^blished; 
one  share  for  the  first  settled  minister  of  the  gospel ;  one  share  for 
the  benefit  of  a  school  in  said  town."  Thus  making  up,  with  the 
preceding  sixty-two  shares,  the  whole  number  of  sixty-eight  shares 
stated  in  the  charter. 

Before  we  proceed  to  the  principal  points  in  controversy,  it  will  be 
proper  to  dispose  of  those  which  more  immediately  respect  the  legal 
construction  of  the  language  of  the  charter.  And,  in  our  judgment, 
upon  the  true  construction  of  that  instrument,  none  of  the  grantees, 
saving  Governor  Wentworth,  could  legally  take  more  than  one 
single  share,  or  a  sixty-eighth  part  of  the  township.  This  construc- 
tion is  conformable  to  the  letter  and  obvious  intent  of  the  grant,  and, 
as  far  as  we  have  any  knowledge,  has  been  uniformly  adopted  in 
New  Hampshire.  It  is  not  for  this  court,  upon  light  grounds,  or 
ingenious  and  artificial  reasoning,  to  disturb  a  construction  which  has 
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obtained  so  ancient  a  sanction,  and  has  settled  so  many  titles,  even 
if  it  were  at  first  somewhat  doubtful  But  it  is  not  in  itself  doubt- 
fiil;  for  it  is  the  only. construction  which  wiU  give  full  effect  to  all 
the  words  of  the  charter.  Upon  any  other,  the  words  "  in  equal 
shares,"  and  <<to  be  divided  amongst  them  in  sixty-eight  equal 
shares,"  would  be  nugatory  or  senseless.  We  are  further  of  opinion 
that  the  share  for  a  glebe  is  not  vested  in  the  other  grantees  having  a 
capacity  to  take,  and  so  in  the  nature  of  a  condition, 
•  use,  or  trust,  attaching  to  the  grant  It  is  nowhere  stated  [  *  325  ] 
to  be  a  condition  binding  upon  such  proprietors,  although 
other  conditions  are  expressly  specified.  Nor  is  it  a  trust  or  use 
growing  out  of  the  sixty-eighth  part  granted  to  the  respective  pro- 
prietcHTs,  for  it  is  exclusive  of  these  shares  by  the  very  terms  of  the 
charter.  The  grant  is  in  the  same  clause  with  that  to  the  society  for 
the  propagation  of  the  gospel,  and  in  the  same  language,  and  ought, 
Aerefore,  to  receive  the  same  construction,  unless  repugnant  to  the 
context,  or  manifestly  requiring  a  different  one.  It  is  very  clear  that 
the  society  for  the  propagation  of  the  gospel  talte  a  legal,  and  not  a 
merely  equitable  estate ;  and  there  would  be  no  repugnancy  to  the 
context,  in  considering  the  glebe,  in  whomsoever  it  may  be  held  to 
vest,  as  a  legal  estate. 

We  are  further  of  opinion  that  the  three  shares  in  the  charter, 
"for  a  glebe,"  "for  the  first  settled  minister,"  and  " for  a  school," 
are  to  be  read  in  connection,  so  as  to  include  in  each  the  words,  "  in 
the  said  town,"  i.  e.  of  Pawfet ;  so  that  the  whole  clause  is  to  be 
jfonstrtod,  one  share  for  a  glebe,  &c,  in  the  town  of  Pawlet,  one 
share  for  •  the  first  settled  minister  in  the  town  of  Pawlet,  and  one 
Bhare%)r  a  school  in  the  town  of  Pawlet 

We  will  now  consider  what  is  the  legal  operation  of  such  a  grant 
at  the  common  law ;  and  how  far  it  is  affected  by  the  laws  of  New 
Hampshire  or  Vermont 

At  common  law,  the  Church  of  England,  in  its  aggregate  descrip- 
tion, is  not  deemed  a  corporation.  It  is,  indeed,  one  of  the  great 
estates  of  the  realm ;  but  is  no  more,  on  that  account,  a  corporation, 
than  the  nobility  in  their  collective  capacity.  The  phrase,  "the 
Church  of  England,"  so  familiar  in  our  laws  and  judicial  treatises, 
is  nothing  more  than  a  compendious  expression  for  the  religious 
establishment  of  the  realm,  considered,  in  the  aggregate,  under  the 
superintendence  of  its  spiritual  head.  In  this  sense,  the  Church  of 
England  is  said  to  have  peculiar  rights  and  privileges,  not  as  a  cor* 
poration,  but  €ls  an  ecclesiastical  institution  under  the  patronage  of 
the  State.  In  this  sense  it  is  used  in  Magna  Charta,  c.  1,  where 
it  is  declared:  "Quod  ecclesia  Anglicana  libera  sit,  et  habeat  om* 
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[  *  326  ]  nia  jura  sua  Integra,  et  libertatee  *  soas  illssas ; "  and 
Lord  Coke,  in  his  commentary  on  the  text,  obviously  so 
understands  it ;  2  Inst  2,  3.  The  argument,  therefore,  that  supposes 
a  donation  ^'  to  the  Church  of  England,"  in  its  collective  capacity,  to 
be  good,  cannot  be  supported,  for  no  such  corporate  body  existe,  even 
in  legal  contemplation. 

But  it  has  been  supposed  that  the  '^  Church  of  England,  of  a 
particular  parish,"  must  be  a  corporation  for  certain  purposes,  although 
incapable  of  asserting  its  rights  and  powers,  except  by  its  pcurson, 
regularly  inducted.  And,  in  this  respect,  it  might  be  likened  to  cer- 
tain other  aggregate  cor]>orations  acknowledged  in  law,  whose  com- 
ponent members  are  civilly  dead,  and  whose  rights  may  be  effectually 
vindicated  through  their  established  head,  though  during  a  vacancy 
of  the  headship  they  remain  inert;  such  are  the  common  law  corpo- 
rations of  abbot  and  convent,  and  prior  and  monks  of  a  priory.  Nor 
is  this  supposition  without  the  countenance  of  authority. 

The  expression,  parish  church,  has  various  significations.  It  is 
applied  sometimes  to  a  select  body  of  Christians,  forming  a  local 
spiritual  association ;  and  sometimes  to  the  building  in  which  the 
public  worship  of  the  inhabitants  of  a  parish  is  celebrated ;  but  the 
true  legal  notion  of  a  parochial  church,  is  a  conse(»uted  place,  having 
attached  to  it  the  rights  of  burial,  and  the  administration  of  the 
sacraments.  Com.  Dig.  Esglise,  C.  Seld.  de  Decim.  265;' 2  Inst.  363; 
1  Burn's  Eccles.  Law,  217 ;  1  Woodes,  314.  Doctor  Gibson,  indeed^ 
holds  that  the  church,  in  consideration  of  law,  is  properly  the  cme 
of  souls,  and  the  right  of  tithes.  Gibs.  189 ;  1  Burn's  Eccles*  Law, 
332. 

Every  such  church,  of  common  right,  ought  to  have  a  manse  and 
glebe  as  a  suitable  endowment;  and  without  such  an  endowment  it 
cannot  be  consecrated ;  and  until  consecration  it  haB  no  legal  exist* 
ence  as  a  church.  Com.  Dig.  Dismes,  B.  2 ;  3  Inst  203 ;  Gibs.  190 ; 
1  Burn's  Eccles.  Law,  233 ;  Com.  Dig.  Esglise,  A. ;  Dort  of  Plural, 
80.  When  a  church  has  thus  acquired  all  the  ecclesiastical  rights, 
it  becomes  in  the  language  of  law  a  .rectory  or  parsonage,  which 
consists  of  a  g^ebe,  tithes,  and  oblations  established  for  the 
[  *  327  ]  maintenance  of  a  parson  *  or  rector  to  have  cure  of  souls 
within  the  parish.     Cool  Dig.  Eccles*  persons,  c.  6. 

These  capacities,  attributes,  and  rights,  however,  in  order  to 
possess  a  leged  entity,  and  much  more,  to  be  susceptible  of  a  legal 
perpetuity,  must  be  invested  in  some  natural  or  corporate  body ;  to 
in  no  other  way  can  they  be  exercised  or  vindicated.  And  so  is  the 
opinion  of  Lord  Coke,  in  3  Inst  201,  202,  wh^re  he  says :  ^  Albdt 
they"  (L  e.  subjects)   '< might  build  churches  without  the  king's 
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ficense,  yet  they  could  not  erect  a  spiritual  politic  body  to  continue 
in  succession,  and  capable  of  endowment,  without  the  king's  license ; 
but  by  the  common  law,  before  the  statute  of  Mortmain,  they  might 
have  endowed  the  spiritual  body  once  incorporated  perpetuis  fiUuris 
temparibus^  without  any  license  from  the  king  or  any  otiier." 

This  passage  points  dearly  to  the  necessity  of  a  spiritual  corpjora- 
tion  to  uphold  the  rectcnrial  rights.  We  shall  presently  see  whether 
the  parish  church,  after  consecration,  was  deemed  in  legal  intendment, 
such  a  corporation.  In  his  learned  treatise  on  tenures,  lord  chief 
baron  Gilbert  informs  us  that  anciently,  according  to  the  superstition 
of  the  age,  abbots  and  prelates  '<  were  supposed  to  be  married  tathe 
church,  inasmuch  as  ihe  right  of  property  was  vested  in  the  church, 
the  estate  being  apjnropriated,  and  the  bishop  and  abbot,  as  husbands 
and  representatives  of  the  church,  had  the  right  of  possession  in  them; 
and  this  the  rather,  because  they  might  maintain  actions  and  recover, 
and  bold  courts  within  their  manors  and  precincts,  as  the  entire 
owners ;  and  that  crowns  and  temporal  states  might  have  no  rever- 
rions  of  interest  in  their  feuds  and  donations.  Therefore,  since  they 
had  the  possession  in  fee,  they  might  alien  in  fee ;  but  they  could 
not  alien  more  than  the  right  of  possession  that  was  in  them,  for  the 
lig^t  of  [»ropriety  was  in  the  church."  But  as  to  a  parochial  parson, 
^  because  the  cure  of  souls  was  only  committed  to  him  during  life, 
he  was  not  capable  of  a  fee,  and,  therefore,  the  fee  was  in  abeyance." 
GiU).  Tenures,  110,  &c 

Conformable  herewith  is  the  doctrine  of  Bracton,  who 
observes  that  an  assize  juris  utrwn  would  not  lie  *  in  cases  [  *  328  ] 
of  a  gift  of  lands  to  cathedral  and  conventual  churches, 
though  given  in  liberam  eUemosynam^  because  they  were  not  given 
to  the  church  solely,  but  also  to  a  parson  to  be  held  as  a  baronyi 
^non  solum  dantur  ecclesiis,  sed  et  personis  tenendes  in  baronia;" 
and,  therefore,  they  might  have  all  the  leged  remedies  applicable  to 
a  fee.  But  he  says  it  is  otherwise  to  a  person  claiming  land  in  right 
of  his  church ;  for  in  cases  of  parochial  churches,  gifts  were  not  con* 
sideied  as  made  to  the  parson,  but  to  the  church,  ^quia  ecclesiis 
parochialibuB  non  fit  donatio  personse,  sed  ecdesisB,  secundum  per- 
pendi  poterit  per  modum  donationis.'^  Bracton,  286,  b ;  1  Reeve's 
Hist  Law,  369.  And  in  another  place,  Bracton,  speaking  of  the 
modes  of  acquiring  property,  declares  tbat  a  donation  may  well  be 
made  to  cathecbals,  convents^  parish  churches,  and  religious  person- 
ages, ^potent  ettam  donatio  fi^  in  liberam  eleemosynam,  sicut 
soelesiis  cathedralibus,  eonventualibus,  parochialibus,  vivis  religiosis," 
kc    Bracton,  27,  b ;  1  Reeve's  Hist  Law,  303. 

The  language  of  these  passages  would  seem  to  consider  cathedral^ 
31* 
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conventual,  and  parochial  churches,  as  corporations  of  themsdves, 
capable  of  holding  lands.  But  upon  an  attentive  examination  it 
will  be  found  to  be  no  more  than  an  abbreviated  designation  of  tiie 
nature,  quality,  and  tenure  of  different  ecclesiastical  inheritances, 
and  that  the  real  spiritual  corporations,  which  are  tacitly  referred  to, 
are  the  spiritual  heads  of  the  particular  church,  namely :  the  bishop, 
the  abbot,  and,  as  more  important  to  the  present  purpose,  the  parson, 
qui  gerit  personam  ecclesue. 

Upon  this  ground  it  has  been  held  in  the  year  books,  11  H.  4, 84,  b, 
and  has  been  cited  as  good  law  by  Fitzherbert  and  Brook,  (Fitz; 
Feofft.  pi.  42 ;  Bro.  Estate  pL  49,  S.  C.  Viner,  ab.  L.  pL  4,)  that  if  a 
grant  be  made  to  the  church  of  such  a  place,  it  shall  be  a  fee  in  the 
parson  and  his  successors.  ^^  Si  terre  soit  done  per  ceux  parolz,  dedit 
et  concessit  ecdesice  de  tiel  lieu,  le  parson  et  ses  successeurs  serra 
inheriter."  And  in  like  manner  if  a  gift  be  of  chattels  to  parishionen, 
who  are  no  corporation,  it  is  good,  and  the  church-wardens  shall  take 
them  in  succession,  for  the  gift  is  to  the  use  of  the  church.    37  H.  6, 

30;  1  Kyd.  Ck)rp.  29. 
[  •  329  ]  •  In  other  cases,  the  law  looks  to  the  substance  of  the 
gift,  and,  in  favor  of  religion,  vests  it  in  the  party  capable  of 
taking  it.  And  notwithstanding  the  doubts  of  a  learned,  but  singa- 
lar  mind.  Perk.  s.  55,  in  our  judgment  the  grant  in  the  present  char- 
ter, if  there  had  been  a  church  actually  existing  in  Pawlet  at  the  time 
of  the  grant,  must,  upon  the  common  law  have  received  the  same 
construction.  In  the  intendment  of  law,  the  parson  and  his  succes- 
sors would  have  been  the  representatives  of  the  church,  entitled  to 
take  the  donation  of  the  glebe.  It  would  in  effect  have  been  a  giant 
to  the  parson  of  the  Church  of  England,  in  the  town  of  Pawlet, 
and  to  his  successors,  of  one  share  in  the  township,  as  an  endow- 
ment to  be  held  jure  ecctesue;  for  a  glebe  is  emphatically  the 
dowry  of  the  church :  ^  Gleba  est  terra  qua  consistit  dos  ecdesi®.'' 
Lind.  254. 

Under  such  circumstances,  by  the  common  law,  the  existing  par- 
son would  have  immediately  become  seized  of  the  freehold  of  tiie 
glebe,  as  a  sole  corporation  capable  of  transmitting  the  inheritance  to 
his  successors. 

Whether,  during  his  life,  the  fee  would  be  in  abeyance  according 
to  the  ancient  doctrine,  Latt  s.  646,  647;  Ck>.  Lit  342 ;  5  Edw.  4, 
105/  Dyer  71,  pL  43 ;  Hob.  338 ;  Ck>m.  Dig.  Abeyance  A. ;  Id.  Ec- 
clesiastical persons,  C.  9;  Perk.  s.  709;  or  whether,  according  to 
learned  opinions  in  modem  times,  the  fee  should  be  considered  as 
quodoM  modo  vested  in  the  parson  for  the  benefit  of  his  diurch  and 
his  Buooessors,  Co.  Lit  341,  a.  Com.  Dig.  Eoclesiast.  persons,  C.  9; 
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Fearne,  CJont.  Rem.  513,  &c. ;  Christian's  note  to  2  Black.  Com.  107, 
note  3 ;  Gilb.  tenures,  113 ;  1  Woodeson,  312,  is  not  very  material  to 
be  settled ;  for  at  all  events  the  whole  fee  would  have  passed  out  of 
the  crown.  Ldtt.  s.  648 ;  Co.  Lit  341,  a;  Christian's  note,  ubi  supra; 
Gilb.  tenures,  113.  Nor  would  it  be  in  the  power  of  the  crown,  after 
such  a  grant  executed  in  the  parson,  to  resume  it  at  its  pleasure.  It 
would  become  a  perpetual  inheritance  of  the  church,  not  liable,  even 
during  a  vacancy,  to  be  divested ;  though  by  consent  of  all  parties 
interested,  namely,  the  patron,  and  ordinary,  and  also  the  parson,  if 
the  church  were  full,  it  might  be  aliened  or  incumbered.  Litt  s. 
648 ;  Co.  Lit  343 ;  Perk.  s.  35 ;  1  Bum's  Ecdesiast  Law,  585. 

*  But  inasmuch  as  there  was  not  any  church  duly  conse-  [  *  330  ] 
crated  and  established  in  Pawlet  at  the  time  of  the  charter, 
it  becomes  necessary  further  to  inquire  whether,  at  common  law,  a 
grant  so  made,  is  wholly  void  for  want  of  a  corporation  having  a 
capacity  to  take. 

In  general,  no  grant  can  take  effect,  unless  there  be  a  sujficient 
grantee  then  in  existence.  This,  in  the  case  of  corporations,  seems 
pressed  yet  further ;  for  if  there  be  an  aggregate  corporation,  having 
a  head,  as  a  mayor  and  commonalty,  a  grant  or  devise  made  to  the 
corporation  during  the  vacancy  of  the  headship,  is  merely  void ; 
although,  for  some  purposes,  as  for  the  choice  of  a  head,  the  corpora- 
tion is  still  considered  as  having  a  legal  entity ;  13  Ed.  4,  8 ;  18  Ed. 
4, 8,  Bro,  Corporation,  58,  59 ;  Dalison,  R.  31 ;  1  Kyd.  Corp.  106, 
107;  Perk.  s.  33,  50.  Whether  this  doctrine  has  been  applied  to 
parochial  churches,  during  an  avoidance,  has  not  appeared  in  any 
authorities  that  have  fallen  v^thin  our  notice;  and  perhaps  can 
be  satisfactorily  settled  only  by  a  recurrence  to  analogous  prin- 
ciples, which  have  been  applied  to  the  original  endowments  of  such 
churches. 

We  have  already  seen  that  no  parish  church,  as  such,  could  have 
a  legal  existence  until  consecration ;  and  consecration  was  expressly 
inhibited  unless  upon  a  suitable  endowment  of  land.  The  canon 
law,  following  the  civil  law,  required  such  endowment  to  be  made,  or 
at  least  ascertained,  before  the  building  of  the  church  was  begun. 
Gibs.  189 ;  1  Bum's  Eccles.  Law,  233.  This  endowment  was,  in^ 
ancient  times,  commonly  made  by  an  allotment  of  manse  and  glebe, 
by  the  lord  of  the  manor,  who  thereupon  became  the  patron  of  the 
church.  Other  persons  also  at  the  time  of  consecration  often  contri- 
buted small  portions  of  ground,  which  is  the  reason,  we  are  told,  why, 
in  England,  in  many  parishes,  the  glebe  is  not  only  distant  from  the 
manor,  but  lies  in  remote,  divided  parcels ;  Ken.  Par.  Aut  222,  233, 
cited  in  1  Bum's  Eocles.  Law,  234.     The  manner  of  founding  the 
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church  and  making  the  allotment  was  for  the  bishop  or  his  commis- 
sioner to  set  up  a  cross,  and  set  forth  the  ground  where  the  chorch 
was  to  be  built,  and  it  then  became  the  endowment  of  the  church. 

Degge.  p.  1,  c.  12,  cited  1  Burn's  Eccles.  Law,  233. 
[  •  331  ]  •  Prom  this  brief  history  of  the  foundation  of  parsonages 
and  churches,  it  is  apparent  that  there  could  be  no  spiritual 
or  other  corporation  capable  of  receiving  livery  of  seizin  of  the  endow- 
ment of  the  church.  There  could  be  no  parson,  for  he  could  be 
inducted  into  office  only  as  a  parson  of  an  existing  church,  and  the 
endowment  must  precede  the  establishment  thereofl  Nor  is  it  even 
hinted  that  the  land  was  conveyed  in  trust,  for  at  this  eariy  period 
trusts  were  an  unknown  refinement  The  land,  therefore,  must  have 
passed  out  of  the  donors,  if  at  all,  without  a  grantee,  byway  of  public 
appropriation  or  dedication  to  pious  uses.  In  this  respect  it  would  forai 
an  exception  to  the  generality  of  the  rule,  that  to  make  a  grant  valid 
there  must  be  a  person  in  esse  capable  of  taking  it.  And,  undef  such 
circumstances,  until  a  parson  should  be  legally  inducted  to  such  new 
church,  the  fee  of  its  lands  would  remain  in  abeyance,  or  be  like  the 
hceredUus  jacens  of  the  Roman  code  in  expectation  of  an  heir.  This 
would  conform  exactly  to  the  doctrine  of  the  civil  law,  which,  as  to 
pious  donations,  Bracton  has  not  scrupled  to  affirm  to  be  the  law  of 
England.  <<Bes  vero  sacrse,  religiosse,  et  sanctas  in  nuUius  bonis 
sunt,  quod  enim  divini  juris  est,  id  in  nuUius  hominis  bonis  est,  immo 
in  bonis  dei  hominum  censura,  &c.  Res  quidem  nuUius  dicuntar 
pluribus  modis,  &c.  Item  censura  (ut  dictum  est,)  sicut  res  sacrse 
religiossB  et  sanct®.  Item  casu,  sicut  est  heereditus  jacens  ante  addi- 
tionem,  sed  fallit  in  hoc,  quia  sustinet  vicem  personsB  defuncti,  ve. 
quia  speratur  futura  hsBreditas  ejus,  qui  adibit."  Bracton,  8,  a ;  Justin. 
Instit  lib.  2,  tit  1 ;  Co.  Lit  342,  on  Litt  s.  447. 

Nor  is  this  a  novel  doctrine  in  the  common  law.  In  the  fami- 
liar case  where  a  man  lays  out  a  public  street  or  highway,  there 
is,  strictly  speaking,  no  grantee  of  the  easement,  but  it  takes  effect 
by  way  of  grant  or  dedication  to  public  uses.  Lade  v.  Shepherd, 
2  Str.  1004 ;  Hale  in  Harg.  78.  So  if  the  parson  or  a  stranger  pur- 
chase a  bell  with  his  own  money,  and  put  it  up,  the  property  passes 
from  the  purchaser,  because,  when  put  up,  it  is  consecrated  to  the 
church,  11  a  4,  12 ;  1  Kyd.  Corp.  29,  30.  These  principles  may 
sseem  to  savor  of  the  ancient  law ;  but  in  a  modern  case  in  which,  in 
argument,  the  doctrine  was  asserted.  Lord  Hardwicke  did  not  deny  it, 

but  simply  decided  that  the  circumstances  of  that  case 
[  *332  ]  did  not  amount  to  a  donation  of  the  land,  on  which  *\ 

chapel  had  been  built,  to  public  and  pious  uses.     Attorney- 
General  V,  Foley,  1  Dick.  R,  363.     And  in  an  intermediate  period, 
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lord  chief  justice  Dyer  held  that  if  the  crown,  by  statute,  renounced 
an  estate,  the  title  was  gone  from  the  crown,  although  not  vested  in 
any  other  person,  but  the  fee  remained  in  abeyance. 

It  is  true  that  Weston,  J.,  was,  in  the  same  case,  of  a  different 
opinion ;  but  lord  chief  baron  Ck)myns  has  quoted  Dyer's  opinion, 
without  any  mark  of  disapprobation.     Com.  Dig.  Abeyance,  A.  1. 

For  the  reasons,  then,  that  have  been  stated,  a  donation  by  the 
crown  for  the  use  of  a  non-existing  parish  church,  may  well  take 
effect  by  the  common  law  as  a  dedication  to  pious  uses,  and  the 
crown  would  thereupon  be  deemed  the  patron  of  the  future  benefice 
when  brought  into  life.  And  after  such  a  donation  it  would  not  be 
competent  for  the  crown  to  resume  it  at  its  own  will,  or  alien  the 
property,  without  the  same  consent  which  is  necessary  for  the  aliena- 
tion of  other  church  property,  namely,  the  consent  of  the  ordinary, 
and  parson,  if  the  church  be  full,  or  in  a  vacancy,  of  the  ordinary 
alone. 

And  the  same  principles  would  govern  the  case  before  the  court,  if 
it  were  to  be  decided  upon  the  mere  footing  of  the  common  law.  If 
tiie  charter  had  been  of  a  township  in  England,  the  grant  of  the 
^ebe  would  have  taken  effect,  as  a  dedication  to  the  parochial  Church 
of  England  to  be  established  therein. 

Before  such  church  were  duly  erected  and  consecrated,  the  fee  of 
tiie  glebe  would  remain  in  abeyance,  or  at  least  be  beyond  the  power 
of  the  crown  to  alien,  without  the  ordinary's  consent  Upon  the 
erection  and  consecration  of  such  a  church,  and  the  regular  induc- 
tion of  a  parson,  such  parson  and  his  successors  would,  by  operation 
of  law,  and  without  further  act,  have  taken  the  inheritance  jure 
ecclesice. 

Let  us  now  see  how  far  these  principles  were  applicable  to  New 
Hampshire,  at  the  time  of  issuing  of  the  charter  of  Pawlet 

New  Hampshire  was  originally  erected  into  a  royal  *  prov-  [  •  333  J 
ince  in  the  31st  year  of  Charies  II.,  and  from  thence  until 
the  Revolution,  continued  a  royal  province,  under  the  immediate  con- 
trol and  direction  of  the  crown.  By  the  first  royal  commission  granted 
in  31  Charles  IL,  among  other  things,  judicial  powers,  in  all  actions, 
were  granted  to  the  provincial  governor  and  council,  "  so  always  that 
the  form  of  proceedings  in  such  cases,  and  the  judgment  thereupon 
to  be  given,  be  as  consonant  and  agreeable  to  the  laws  and  statutes 
of  this  our  realm  of  England,  as  the  present  state  and  condition  of 
onr  subjects  inhabiting  within  the  limits  aforesaid,  (that  is,  of  the 
province,)  and  the  circumstances  of  the  place  will  admit"  Independ- 
ent, however,  of  such  a  provision,  we  take  it  to  be  a  clear  principle  that 
the  common  law  in  force  at  the  emigration  of  our  ancestors  is  deemed 
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the  birthright  of  the  colonies,  unless  so  fax  as  it  is  inapplicable  to 
their  situation,  or  repugnant  to  their  other  rights  and  privileges.  A 
fortiori,  the  principle  applies  to  a  royal  province. 

By  the  same  commission,  or  charter,  the  crown  granted  to  the  sub- 
jects of  the  province,  "  that  liberty  of  conscience  shall  be  allowed  to 
all  Protestants,  and  that  such  especially  as  shall  be  conformable  to 
the  rites  of  the  Church  of  England,  shall  be  particularly  counten- 
anced and  encouraged."  By  a  subsequent  commission  of  16  Geo.  II., 
the  governor  of  the  province,  among  other  things,  is  authorized  "  to 
collate  any  person  or  persons  to  any  churches,  chapels,  or  other 
ecclesiastical  benefices,  within  our  said  province,  as  often  as  any  shall 
happen  to  be  void,"  and  this  authority  was  continued  and  confirmed 
in  the  same  terms  by  royal  commissions,  in  1  Greo.  III.,  and  6  Geo. 
III.  By  the  provincial  statute  of  13  Ann,  c  43,  the  respective  towns 
in  the  province  were  authorized  to  choose,  settle,  and  maintain  their 
ministers,  and  to  levy  taxes  for  this  purpose,  so  always  that  no  person 
who  constantly  and  conscientiously  attended  public  worship  accord- 
ing to  another  persuasion,  should  be  excused  fi-om  taxes.  Ajid  the 
respective  towns  were  further  authorized  to  build  and  repair  meeting- 
houses, ministers'  houses,  and  school-houses,  and  to  provide  and  pay 
school-masters.  This  is  the  whole  of  the  provincial  and  royal  legis- 
lation upon  the  subject  of  religion. 
[  •  334  ]  Inasmuch  as  liberty  of  conscience  was  allowed,  and  *  the 
Church  of  England  was  not  exclusively  established,  the  ecde- 
siastical  rights  to  tithes,  oblations,  and  other  dues,  had  no  legal  exist- 
ence in  the  province.  Neither,  upon  tiie  establishment  of  churches, 
was  a  consecration  by  a  bishop,  or  a  presentation  of  a  parson  to  the 
ordinary,  indispensable  ;  for  no  bishopric  existed  within  the  province. 
But  the  common  law,  so  far  as  it  respected  the  erection  of  churches 
of  the  Episcopal  persuasion  of  England,  the  right  to  present,  or 
collate  to  such  churches,  and  the  corporate  capacity  of  the  parsons 
thereof  to  take  in  succession,. seems  to  have  been  ftdly  recognized 
and  adopted.  It  was  applicable  to  the  situation  of  the  province,  was 
avowed  in  the  royal  grants  and  commissions,  and  explicitly  referred 
to  in  the  appropriation  of  glebes,  in  almost  all  the  charters  of  town- 
ships in  the  province.  And  it  seems  to  be  also  clear  that  it  belonged 
to  the  crown  exclusively,  at  its  own  pleasure,  to  erect  the  church  in 
each  town  that  should  be  entitled  to  take  the  glebe,  and  upon  such 
erection  to  collate,  through  the  governor,  a  parson  to  the  benefice. 
The  respective  towns  in  their  corporate  capacity  had  no  control  over 
the  glebe ;  but  inasmuch  as  they  were  bound,  by  the  provincial  stat- 
ute, to  maintain  public  worship,  and  had,  therefore,  an  interest  to  be 
eased  of  the  public  burden,  by  analogy  to  the  commion  law,  in  rela- 
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tion  to  the  personal  property  of  the  parish  church,  the  glebe  could  not, 
before  the  erection  of  a  church,  be  aliened  by  the  crown  without  their 
consent ;  nor  after  the  erection  of  a  church  and  induction  of  a  parson, 
could  the  glebe  be  aliened  without  the  joint  consent  of  the  crown,  as 
patron,  the  parson  as  persona  ecclestcBj  and  the  parishioners  of  the 
church  as  haying  a  temporal  as  well  as  spiritual  interest,  and  thereby 
in  effect  representing  the  ordinary. 

But  a  mere  voluntary  society  of  Episcopalians  within  a  town, 
unauthorized  by  the  crown,  could  no  more  entitle  themselves,  on 
account  of  their  religious  tenets,  to  the  glebe,  than  any  other  society 
worshipping  therein. 

The  church  entitled,  must  be  a  church  recognized  in  law  for  this 
particular  purpose.  Whenever,  therefore,  within  the  province,  previous 
to  the  Revolution,  an  Episcopal  church  was  duly  erected 
by  the  crown,  in  any  town,  •the  parsons  thereof  regulaurly  [  *3S5  ] 
inducted,  had  a  right  to  the  glebe  in  perpetual  succession. 
Where  no  sueh  church  was  duly  erected  by  the  crown,  the  glebe 
remained  as  an  hcereditas  jacenSj  and  the  State  which  succeeded  to 
the  rights  of  the  crown,  might,  with  the  assent  of  the  town,  alien  or 
incumber  it ;  or  might  erect  an  Episcopal  church  therein,  and  collate, 
either  directly,  or  through  the  vote  of  the  town,  indirectly,  its  parson, 
who  would  thereby  become  seized  of  the  glebe  jure  ecclesue,  and  be  a 
corporation  capable  of  transmitting  the  inheritance. 

Such,  in  our  judgment,  are  the  rights  and  privileges  of  the  Episco- 
pal churches  of  New  Hampshire,  and  the  legal  principles  applicable 
to  the  glebes  reserved  in  the  various  townships  of  that  State  previous 
to  the  Revolution.  And,  without  an  adoption  of  some  of  the  com- 
mon law  in  the  manner  which  I  have  suggested,  it  seems  very  difficult 
to  give  full  effect  to  the  royal  grants  and  commissions,  or  to  uphold 
that  ecclesiastical  policy  which  the  crown  had  a  right  to  patronize, 
and  to  which  it  so  explicitly  avowed  its  attachment. 

It  seems  to  be  tacitly  if  not  openly  conceded,  that,  before  the 
Revolution,  no  regular  Episcopal  church  was  established  in  Pawlet. 
By  the  Revolution,  the  State  of  Vermont  succeeded  to  all  the  rights 
of  the  crown,  as  to  the  unappropriated  as  well  as  appropriated  glebes. 

It  now^,  therefore,  becomes  material  to  survey  the  statutes  which 
the  State  of  Vermont  has,  from  time  to  time,  pas^sed  on  this  subject. 

By  the  statute  of  26th  of  October,  1787,  the  selectmen  of  the 
respective  towns  were  authorized  during  the  then  septenary,  (which 
expired  in  1792,)  to  take  the  care  and  inspection  of  the  glebes,  and 
to  lease  the  same  for,  and  during  the  same  term ;  and,  further,  to 
recover  possession  of  the  same,  where  they  had  been  taken  possession 
of  by  persons  without  title ;  but  an  exception  is  made  in  favor  of 
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ordained  Episcopal  ministers,  who,  during  their  ministry  within  the 
same  term,  were  allowed  to  take  the  profits  of  the  glebes  within  their 
respective  towns.  The  statute  of  30th  October,  1794,  granted  to 
their  respective  towns  the  entire  property  of  the  glebes,  therein  situ- 
ate, for  the  sole  use  and  support  of  religious  worship ;  ,and 
[  •  336  ]  •  authorized  the  selectmen  of  the  towns  to  lease  and  recover 
possession  of  such  glebes.  This  act  was  repealed  by  the 
statute  of  the  5th  of  November,  1779.  But  by  the  statute  of  the  5th 
of  November,  1805,  the  glebes  were  again  granted  to  the  respective 
towns,  for  the  use  of  the  schools  of  such  towns ;  and  power  was  given 
to  the  selectmen  to  sue  for  possession  of,  and  to  lease  the  same. 

By  the  operation  of  these  statutes,  and  especially  of  that  of  1794, 
which,  so  far  as  it  granted  the  glebes  to  the  towns,  could  not  after- 
wards be  repealed  by  the  legislature  so  as  to  devest  the  rights  of  the 
towns  under  the  grant,  the  towns  became  respectively  entitled  to  all 
the  glebes  situate  therein  which  had  not  been  previously  appropriated 
by  the  regular  and  legal  erection  of  an  Episcopal  church  vdtiiin  the 
particular  town ;  for  in  such  case  the  towns  would  legally  represent 
all  the  parties  in  interest,  namely  :  the  State  which  might  be  deemed 
the  patron  and  the  parish. 

Without  the  authority  of  the  State,  however,  they  could  not  apply 
Hxe  lands  to  other  uses  than  public  worship ;  and  in  this  respect  the 
statute  of  1805,  conferred  a  new  right  which  the  towns  might  or 
might  not  exercise  at  their  own  pleasure. 

Upon  these  principles  the  plaintiffe  are  entitled  to  recover,  unless 
the  defendants  show,  not  merely  that  before  the  year  1794,  there  was 
a  society  of  Episcopalians  in  Pawlet,  regularly  established  according 
to  the  rules^  of  that  sect,  but  that  such  society  was  erected  by  the 
crown,  or  the  State,  as  an  Episcopal  church,  (that  is,  the  Church  of 
England,)  established  in  the  town  of  Pawlet  For,  unless  it  have 
such  a  legal  existence,  its  parson  cannot  be  entitled  to  the  glebe 
reserved  in  the  present  charter. 

The  statement  of  facts  is  not,  in  this  particular,  very  exact ;  but  it 
may  be  inferred  from  it  that  the  Episcopal  society  or  church  was  not 
established  in  Pawlet  previous  to  the  year  1802.  In  what  manner 
and  by  what  authority  it  was  then  established,  does  not  distinctly 
appear.  As  the  title  of  the  plainti&  is,  however,  primd  facie  good, 
and  the  title  of  the  defendants  is  not  shown  to  be  sufficient,  upon  the 
principles  which  have  been  stated,  the  plaintiffs  would  seem  entitled 

'    to  judgment. 
[  •  337  ]      •  There  is  another  view  of  the  subject  which,  if  any  doubt 
hung  over  that  which  has  been  already  suggested,  would 
decide  the  cause  in  favor  of  the  plaintiffs.     And  it  is  entitled  to  the 
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more  weight,  because  it  seems  in  analogous  cases  to  have  received 
the  approbation  and  sanction  of  the  state  courts  of  New  Hampshire. 
In  the  various  royal  charters  of  townships,  in  which  shares  have  been 
reserved  for  public  purposes,  (and  they  are  numerous,)  it  has  been 
held  that  the  shares  for  the  first  settled  minister,  and  for  the  benefit 
of  a  school,  were  vested  in  the  town  in  its  corporate  capacity ;  in  the 
latter  case  as  fee  simple  absolute,  in  the  former  case  as  a  base  fee, 
determinable  upon  the  settlement  of  the  first  minister  by  the  town. 

The  foundation  of  this  construction  is  supposed  to  be  that  the 
town  is,  by  law,  obliged  to  maintain  public  worship  and  public 
schools ;  and  that  therefore  the  legal  title  ought  to  pass  to  the  town, 
which  is  considered  as  the  real  cestui  qtie  use.  By  analogy  to  this 
reasoning,  the  share  for  a  glebe  might  be  deemed  to  be  vested  in  the 
town  for  the  use  of  an  Episcopal  church ;  and  then,  before  any  such 
church  should  be  established,  and  the  use  executed  in  its  parson,  by 
the  joint  assent  of  the  legislature  and  the  town,  the  land  might  at 
any  time  be  appropriated  to  other  purposes. 

We  do  not  profess  to  lay  any  partic^ar  stress  on  this  last  consider* 
ation,  because  we  are  entirely  satisfied  to  vest  the  decision  upon  the 
principles  which  have  been  before  asserted.  , 

On  the  whole,  the  opinion  of  the  majority  of  the  court  is,  that, 
upon  the  special  statement  of  facts  by  the  parties,  judgment  ought  to 
pass  for  the  plaintifis. 

Johnson,  J.  The  difficulties  in  this  case  appear  to  me  to  arise  fi-om 
refining  too  much  upon  the  legal  principles  relative  to  ecclesiastical 
property  under  the  laws  of  England. 

I  find  no  difficulty  in  getting  a  sufficient  trustee  to  sustain  the  fee 
until  the  uses  shall  arise. 

It  is  not  material  whether  the  corporation  of  Pawlet  *  con-  [  •  338  ] 
sists  of  the  proprietors  or  inhabitants.  The  grant  certainly 
vests  the  legal  interest  in  the  proprietor ;  and  it  is  in  nothing  incon- 
sistent with  this  idea  to  admit  that  the  corporate  powers  of  the  town 
of  Pawlet  are  vested  in  the  inhabitants.  The  proprietors  may  still 
well  be  held  trustees,  but  the  application  of  the  trust  may  be  sub- 
ject to  the  will  of  the  whole  combined  population. 

I  therefore  construe  this  grant  thus :  we  vest  in  you  so  much  terri- 
tory, by  metes  and  bounds,  in  trust  to  divide  the  same  into  sixly- 
eight  shares ;  to  assign  one  share  in  fee  to  each  of  you,  the  granteeSi 
two  to  the  governor,  one  to  the  Church  of  England  as  by  law  estab- 
lished, &c  This  certainly  would  be  a  sufficient  conveyance  to  sup- 
port the  fee  for  the  purposes  prescribed. 

But  ttie  difficulty  arises  on  the  meaning  of  the  words  ^  CSiurch  of 
vou  ni.  32  r^  T 
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England  as  by  law  established."  This  was  unquestionably  meant  to 
set  apart  a  share  of  the  land  granted,  for  the  use  of  that  class  of  Chris- 
tians known  by  the  description  of  Episcopalians.  But  was  it  com- 
petent for  any  man,  or  any  number  of  men,  to  enter  upon  this  land, 
without  any  legal  designation  or  organization  identif)ring  them  to 
come  within  the  description  of  persons  for  whose  use  this  reservation 
was  made  ?  I  think  not  Some  act  of  the  town  of  Pawlet,  or  of 
the  legislature  of  the  State,  or  at  least  of  Episcopal  jurisdiction,  be- 
came necessary  to  give  form  and  consistency  to  the  cestui  que  uscj 
until  such  person  or  body  became  constituted  and  recognized.  I  see 
nothing  to  prevent  the  legislature  itself  from  making  an  appropria- 
tion of  this  property. 

Their  controlling  power  over  the  corporate  body  denominated  the 
town  of  Pawlet,  certainly  sanctioned  such  an  act ;  and  before  the  act 
passed  in  this  case,  there  does  not  appear  to  have  been  in  existence  a 
person,  or  body  of  men,  in  which  the  use  could  have  vested. 

I  therefore  concur  in  the  decision  of  the  court 

S  W.  877;  4  W.  MS ;  2  P.  566;  6  P.  431 ;  6  H.  301 ;  9  H.  10;  10  H.  511 ;  14  H.  268 ; 

16  H.  369 


[•339]  •Otis  v.  Watkins. 

9  C.  339. 

Under  the  Embai^  Law  of  April  25, 1S08,  (2  Stats,  at  Large,  499,  i.  11,)  the  colleetor  was 
justified  in  detaining  a  vessel,  if  he,  in  fact,  entertained  an  opinion  that  the  law  was  abom 
to  be  violated ;  he  was  not  bound  to  show  probable  cause  for  that  opinion,  or  due  dil^enoe 
in  forming  it. 

But  it  was  competent  for  the  ship-owner  to  show  malice,  and  that  the  collector  acted  from 
that  motive,  and  in  fact  had  not  the  said  opinion. 

Thb  case  is  stated  in  the  opinion  of  the  court 

X  Law  J  for  the  plaintiff. 

^  JI  Beadj  for  the  defendant. 

[  *353  ]      ^LIVINGSTON}  J.,  delivered  the  opinion  of  the  court,  as 
follows :  — 
This  is  an  action  of  trespass,  brought  in  the  supreme  judicial  court 
of  the  commonwealth  of  Massachusetts,  for  taking,  carrying  away, 
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and  destroying  a  certain  schooner  called  The  Friendship,  with  her 
cargO)  belonging  to  the  plaintiff  below. 

The  declaration  is  in  common  form.  The  defendant  pleaded  that, 
as  deputy  collector  for  the  district  of  Barnstable,  he  detained  and 
removed  from  the  port  and  harbor  of  Provincetown  to  the  port  and 
harbor  of  Barnstable,  the  said  vessel  and  cargo,  that  they  might  be 
securely  kept;  the  said  schooner  and  cargo,  at  the  time  of  such  de- 
tention, lying  in  the  said  harbor  of  Provincetown,  within  the  district 
aforesaid,  ostensibly  bound  to  some  other  port  of  the  United  States, 
iKrith  an  intent,  in  the  opinion  of  the  defendant,  to  violate,  or  evade 
the  provisions  of  the  embargo  laws.  He  further  pleaded  that  he 
caused  the  said  vessel  to  be  detained,  so  that  the  decision  of  the 
President  of  the  United  States  might  be  had  thereon,  who,  after- 
-wards,  upon  his  report  and  representation,  did  approve  and  confirm 
the  said  detention. 

The  plaintiff  replies  that  the  defendant  committed  the  trespass  of 
his  own  wrong,  and  without  any  such  cause,  &c  Issue  being  joined 
thereon. 

On  a  bill  of  exceptions  taken  to  the  charge  of  the  court,  the  fol- 
lowing facts  appear  to  have  been  given  in  evidence:  That  the 
schooner  in  question,  in  the  month  of  December,  1808,  was  lying  at 
Provincetown,  wholly  loaded  with  codfish.  She  had  also  a  barrel  of 
beef,  a  number  of  small  stores  and^oceries,  with  three  or  four  bar- 
rels of  water,  and  a  number  of  kegs  of  pickled  lobsters.  That  an 
inspector  of  the  customs,  seeing  The  Friendship  in  this  situation, 
and  judging  that  the  groceries  were  sufficient  for  the  crew  of  such  a 
vessel  for  thirty  days,  and  having  no  doubt  of  her  being  bound  to  sea, 
gave  information  of  such,  his  suspicions,  to  the  collector, 
who  gave  a  written  order  to  one  Ganett,  to  detain  *  and  to  [  *  354  ] 
bring  her  into  the  port  of  Barnstable,  and  there  secure  her 
in  the  best  manner  possible.  That  Ganett  proceeded  to  Province- 
town  with  thirty  men,  and  removed  the  said  vessel  to  Barnstable, 
about  ten  leagues,  by  water ;  but  when  attempting  to  come  up  to  a 
wharf,  she  accidentally  ran  on  to  a  point  of  land,  which  projected 
into  the  water,  and  there  stuck  fast  That  she  could  not  be  got  off 
during  that  tide,  which  soon  left  her ;  and  the  weather  was  very  cold, 
and  the  harbor  was  frozen  up  for  a  long  time,  so  that  the  schooner 
could  not  be  removed.  That  the  defendant  gave  notice,  by  letter,  to 
the  secretary  of  the  treasury  of  the  United  States,  of  the  detention 
of  said  vessel,  stating,  at  the  same  time,  his  reasons  for  believing  that 
^ she  was  evidently  intended  for  a  foreign  port;"  which  detention 
was  approved  of,  and  confirmed  by  the  IVesident.  That,  as  soon  as 
the  weather  would  permit,  which  was  in  the  month  of  March  follow- 
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ing,  the  defendant  caused  the  said  schooner  to  be  brought  to  the  whar^ 
and  unloaded,  and  secured  the  cargo.  That  about  60  or  70  quintals 
of  fish  were  damaged,  and  the  rest  in  good  order.  There  was,  also, 
evidence,  on  the  part  of  the  plaintiff,  to  prove  that  The  Friendship 
was  actually  bound  to  Boston,  and  the  extent  of  the  injury  which  his 
property  had  sustained. 

The  court  charged  the  jury  that  the  several  matters  and  things 
so  given  in  evidence  by  the  defendant,  "  did  not,  in  law,  maintain 
the  issue  aforesaid  on  his  part ;  and  also  that  it  was  the  duty  of  the 
collector^  as  collector,  to  have  used  reasonable  care  in  ascertaining 
the  facts  on  which  to  form  an  opinion,  and  to  transmit  to  the  Presi- 
dent a  statement  of  those  facts  for  his  decision."  On  an  exception 
to  the  charge,  the  cause  now  comes  before  us,  it  having  been  re- 
moved into  this  court  under  the  25th  section  of  the  Judiciary  Act ;  ^ 
and  whether  it  were  correct  or  not,  is  the  question  which  is  now 
to  be  decided. 

This  seizure  was  made  under  the  11th  section  of  the  act  of  the 
25th  of  April,  1808,  which  provides  "  that  the  collectors  of  the  cus- 
toms be  and  they  are  hereby  respectively  authorized  to  detain  any 
vessel  ostensibly  bound,  with  a  cargo,  to  some  other  port  of 
[  •355  ]  the  United  States,  whenever,  in  their  opinion,  the  *  inten- 
tion is  to  violate  or  evade  any  of  the  provisions  of  the  acts 
laying  an  embargo,  until  the  decision  of  the  President  of  the  United 
States  be  had  thereupon." 

The  issue  tendered  by  the  defendant,  and  on  which  the  parties 
went  to  trial,  was,  whether  the  vessel  and  cargo  were  detained, 
because,  in  the  opinion  of  the  defendant,  she  intended,  although 
ostensibly  bound  to  a  port  in  the  United  States,  to  violate  or  evade 
the  provisions  of  the  embargo  laws;  and  whether  the  vessel  was 
removed  to  Barnstable  that  she  might  be  securely  kept  until  the 
decision  of.  the  President  was  known. 

If  there  were  any  evidence  to  prove  this  issue,  it  should  have  been 
left  to  the  jury  to  draw  their  own  conclusions.  If  the  defendant  had 
taken  upon  himself  to  say  that  the  vessel  did  intend  to  violate  the 
embargo  laws,  and  that  such  removal  was  absolutely  necessary  for 
her  secure  detention,  such  charge  would  have  been  less  exception- 
able ;  but  that  it  was  the  opinion  of  the  collector  that  such  violation 
was  in  contemplation,  and  that  such  removal  wbs  for  the  purpose  of 
securing  the  vessel,  which  were  the  facts  in  issue,  might  very  well 
have  been  inferred  by  the  jury  from  the  evidence  before  them.  Indeed^ 
it  would  have  been  difficult  for  them  to  have  come  to  a  different 

.  — ■ 
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conclusion ;  for  the  collector,  from  the  information  which  he  received, 
could  scarcely  fail  to  form  the  opinion  he  did ;  and  there  was  no 
evidence,  whatever,  to  induce  them  to  believe  that  she  could  have 
been  removed  to  Barnstable,  considering  the  care  which  was  taken 
of  her  during  her  removsJ  and  after  her  arrival  there,  for  any  other 
purpose  but  for  that  alleged  in  the  plea«  In  this  particular,  then, 
it  is  the  opinion  of  a  majority  of  the  court,  that  the  charge  was 
erroneous. 

The  charge  is  deemed  incorrect  in  another  respect.  The  jury  are 
told  that  it  was  the  collector's  duty  to  have  used  reasonable  care  in 
ascertaining  the  facts  on  which  to  form  an  opinion. 

This  instruction  implies  that  the  collector  is  liable  if  he  form  an 
incorrect  opinion,  or  if,  in  the  opinion  of  the  jury,  it  shall  have  been 
made  unadvisedly,  or  without  reasonable  care  and  diligence. 
But  the  law  exposes  *  his  conduct  to  no  such  scrutiny.  If  it  [  *  356  ] 
did,  no  public  •officer  would  be  hardy  enough  to  act  under 
it  K  the  jury  believed  that  he  honestly  entertained  the  opinion 
under  which  he  acted,  although  they  might  think  it  incorrect  and 
formed  hastily  or  without  sufficient  grounds,  he  would  be  entitled  to 
their  protection.  Such  w^as  the  opinion  of  this  court  in  the  case  of 
Crowell  and  Hawes  v.  M'Faddon,  8  C.  94,  decided  at  the  last  term. 
This  does  not  preclude  proof,  on  the  part  of  the  plaintiffs,  showing 
malice  or  other  circumstances  which  may  impeach  the  integrity  of 
the  transaction.  The  jury,  then,  were  misled  when  their  attention 
was  drawn  from  the  fact  whether  the  defendant  really  entertained 
such  opinion,  and  were  directed  to  inquire  into  the  reasonable  care 
with  which  it  was  formed,  which  left  them  at  liberty  to  find  a  verdict 
against  the  defendant,  however  honestly  and  fairly  he  may  have 
acted. 

It  is  the  opinion  of  the  court  that  the  judgment  of  the  supreme 
judicial  court  of  Massachusetts  must,  for  the  reasons  assigned,  be 
reversed,  and  the  cause  be  remanded  for  further  proceedings. 

Marshall,  C.  J.,  after  stating  the  facts  of  the  case,  delivered  his 
separate  opinion,  as  follows :  — 

As  this  court  can  notice  no  other  error  than  such  as  may  be  found- 
ed on  a  misconstruction  of  the  act  of  congress,  under  which  the 
defendant  justified  the  taking  and  carrying  away  charged  in  the 
declaration,  the  charge  of  the  judge  can  be  considered  so  far  only  as 
it  respects  that  act. 

The  section  to  which  the  plea  refers  is  in  these  words :  «  Be  it 
enacted,"  &c. 

In  construing  this  law,  it  has  ahready  been  decided  in  this  court 
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that  the  collector  is  not  liable  for  the  detention  of  a  vessel "  ostensibly 
bound,  with  a  cargo,  to  some  other  port  of  the  United  States  when- 
ever, in  his  opinion,  the  intention  is  to  violate  or  evade  any  of  ibe 
provisions  of  the  acts  laying  an  embargo,  until  the  decision  of  the 
President  of  the  United  States  be  had  thereon."  For  the  correctne^ 
of  this  opinion  he  is  not  responsible.  If,  in  truth,  he  has 
[  *  357  ]  formed  it,  his  duty  •obliges  him  to  act  upon  it;  and  when 
the  law  affords  him  no  other  guide  than  his  own  judgment, 
and  declares  that  judgment  to  be  conclusive  in  the  case,  it  must  con- 
stitute his  protection,  although  it  be  erroneous.  The  legislature  did 
not  intend  to  expose  the  collector  to  the  hazard  of  being  obliged  to 
show  that  he  had  probable  cause  for  the  opinion  he  had  formed.  If^ 
in  reality,  he  had  formed  it,  the  law  justifies  him  for  acting  upon  it 
If  it  can  be  proved,  either  from  the  gross  oppression  of  the  case,  or 
from  other  proper  testimony,  that  the  collector  did  not  in  fiact  enter- 
tain the  opinion  under  which  he  professed  to  act,  some  doubt  may 
be  entertained  of  his  being  justified  by  the  law ;  but  if  the  opinion 
avowed  was  real,  though  mistaken,  a  detention  under  that  opinion  is 
lawful 

But  the  act  of  congress  authorizes  only  a  detention  of  the  vessel, 
not  its  removal  The  collector  did  remove  the  vessel  from  one  harbor 
into  another,  a  distance  of  about  thirty  miles  by  water,  and  in  this 
removal  the  injury  was  sustained.  As  an  independent  act  this  pro- 
ceeding is  not  justified  by  the  law.  It  was  the  duty  of  the  collector 
to  detain  the  vessel ;  and  all  acts  which  were  necesscury,  as  means  to 
the  end,  were  lawful ;  but  unless  thb  removal  was  necessary  for  the 
purpose  of  detention,  it  is  not  protected  by  the  law. 

The  charge  of  the  judge  will  now  be  examined. 

He  instructed  the  jury,  "  that  the  several  matters  and  things  so 
given  in  evidence  by  the  said  William  Otis,  did  not,  in  law,  maintain 
the  issue  on  his  part." 

K  this  instruction  could  be  understood  as  conveying  to  the  jury  an 
opinion  that  Otis  had  not  justified  the  detention  of  the  vessel,  the 
court  would  feel  no  hesitation  in  pronouncing  it  erroneous.  But  it 
was  necessary  for  Otis  to  justify  the  removal  as  well  as  the  deten- 
tion, and  he  could  only  justify  the  removal  by  showing  that  it  was 
necessary  to  a  secure  detention.  Had  he  offered  any  testimony 
whatever  to  this  point,  it  might  have  been  incumbent  on  the  judge 
to  submit  that  testimony  to  the  jury.  Bat  he  has  offered  no  testi- 
mony whatever  to  it.  This  court,  therefore,  cannot  say  that  the  judge 
of  the  state  court  has  erred  in  saying  that  the  matters  and 
[  •  358  ]  things  'given  in  evidence  by  the  said  William  Otis  did  not, 
in  law,  support  his  plea.  Certainly  they  did  not  make  oat  a 
justification  under  the  act  of  congress. 
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The  judge  farther  instructed  the  jury  "  that  it  was  the  duty  of  the 
collector,  as  collector,  to  have  used  reasonable  care  in  ascertaining 
the  facts  on  whi<rti  to  form  an  opinion,  and  to  transmit  to  the 
President  a  statement  of  those  facts  for  his  decision." 

The  act  authorizes  the  collector  to  detain  a  vessel  on  his  own  mere 
suspicion,  <^  until  the  decision  of  the  President  of  the  United  States, 
be  had  thereupon." 

On  what  is  the  decision  of  the  President  to  be  had  ?  Clearly,  on 
the  further  detention  of  the  vessel,  and  on  the  future  proceedings 
of  the  collector  respecting  her.  Whenever  the  President  acts,  he  is 
expected  to  act  upon  information ;  and  from  whom,  in  this  instance, 
is  his  information  to  be  derived  ?  Unquestionably,  from  the  collector. 
The  law  does  not,  indeed,  say  in  terms  that  the  collector  "  shall  take 
reasonable  care  in  ascertaining  the  facts,"  or  that  he  shall  afterwards' 
eommnnicate  those  facts  correctly  to  the  President ;  and  if  this  be 
not  a  fair  and  necessary  construction  of  the  act,  the  judge  has  mis* 
construed  the  law,  and  his  judgment  ought  to  be  reversed.  But  it 
seems  to  be  an  inference  which  must  be  drawn  from  the  words  of  the 
hiw.  It  follows  necessarily  firom  the  duties  of  forming  an  opinion 
and  of  communicating  that  opinion  to  the  President  for  his  decision 
in  the  case,  that  reasonable  care  ought  to  be  used  in  collecting  the 
facts  to  be  stated  to  the  President,  and  that  the  statement  ought  to 
be  made. 

I  cannot  say  that  the  court  of  Massachusetts  has  erred  in  its  con- 
straction  of  the  act  of  congress  under  which  the  defendant  justifies 
the  trespass  alleged  in  the  declaration. 


•The  Biig  Alerta,  and  Cargo,  Brosquet,  Claimant,  r.  Blas  [  *  359  ] 

Moran,  Libellant. 

( 

9  C.  359. 

If  a  capture  be  made  by  a  priyatcer,  which  had  been  illegally  equipped  in  a  neutral  country, 
the  prize  courts  of  such  neutral  country  have  power,  and  it  is  their  duty,  to  restore  the 
captured  property,  if  brought  within  their  jurisdiction,  to  its  owner. 

The  case  is  stated  in  the  opinion  of  the  court 

Woodwardj  for  the  appellant. 

Washington,  J.,  delivered  the  opinion  of  the  court 
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This  is  the  case  of  a  libel  filed  in  the  district  court  of  New  Orieans, 
by  Bias  Moran,  a  subject  of  the  king  of  Spain,  and  a  native  and 
resident  of  the  island  of  Cuba,  setting  forth  tiiatiie  is  the  owner  of 
the  brig  Alerta  and  cargo,  consisting  of  170  slaves,  whidi,  on  a 
voyage  firom  the  coast  of  Africa  to  the  Havanna,  was,  sometime  in 
the  month  of  June,  1810,  when  witiiin  a  few  leagues  of  Havana, 
captured  on  the  high  seas  by  The  L'Epine,  bearing  French  colcnrs; 
that  a  prize-master  was  put  on  board  The  Alerta,  and  17  of  the 
slaves  taken  out,  after  which  the  prize  was  ordered  to  steer  for  the 
Balize,  and  was  finally  brought  to  the  port  of  New  Orieans,  with  tiie 
remainder  of  her  cargo,  consisting  of  153  slaves.  The  libel  alleges 
that  The  L'Epine  was  not  duly  conunissioned  to  capture  the  prop- 
erty of  Spanish  subjects,  or,  if  so  commissioned,  that  she  was  armed 
and  equipped  for  war  in  the  port  of  New  Orleans,  and  manned  by 
sundry  American  citizens  and  inhabitants  of  the  territory  of  New 
Orleans,  contrary  to  the  law  of  nations*  The  prayer  of  the  libel  is 
for  restitution  and  damages. 

The  claim  of  the  prize-master  admits  the  capture  of  The  Alerta 
as  lawful  prize  of  war ;  and  asserts  that  The  L'Epine,  at  the  time  of 
the  capture,  was  and  still  is  legally  authorised  to  capture  all  vesads 
and  their  cargoes  belonging  to  the  subjects  of  Spain,  as  epemies  of 
France.  He  further  states  that,  after  tiie  capture,  he  was  compelled 
to  enter  the  port  of  New  Orleans,  by  stress  of  weather, 
{  *  360  ]  *want  of  provisions,  and  the  inabili^  of  The  Alerta  to 
keep  the  sea,  smd  prays  to  be  dismissed. 

The  evidence  in  the  cause  establishes  the  following  facts:  That 
sometime  in  April,  1810,  this  privateer,  commanded  by  Captain 
Batigne,  and  bearing  a  commission  from  the  French  government,  to 
make  prizes  on  the  high  seas,  entered  the  port  of  New  Orleans.  The 
captain  had  with  him  a  letter  of  instructions  from  his  owner,  direct* 
ing  him  to  deposit  what  money  he  might  take  as  prize  in  the  Bank 
of  New  Orleans ;  to  put  into  one  of  the  ports  as  being  in  distressi 
and,  in  case  he  should  hear  of  the  capture  of  Guadaloupe,  he  was  to 
renew  his  crew  for  the  purpose  of  conveying  his  prizes  to  France. 
Sometime  in  the  course  of  the  succeeding  month,  Batigne  presented 
two  petitions  to  the  collector  of  the  port  of  New  Orieans,  stating 
that  The  L'Epine  had  been  compelled,  by  stress  of  weather,  to  put 
into  that  port,  and  that  he  had  necessarily  incurred  expenses  for 
refitting  and  victualling  the  privateer,  and  for  defending  jiimself 
against  a  criminal  prosecution  for  piracy,  to  an  amount  exceeding 
1^5,000,  and  praying  for  permission  to  enter  and  sell  such  part'^of  his 
cargo,  as  would  enable  him  to  discharge  that  sum.  He  also  applied 
to  the  QoUector,  about  the  same  time,  for  permission  to  purchase  pro* 
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TisioDS  for  his  crew,  amounting  to  thirty  persons,  on  his  intended 
voyage  to  France,  and  intimated  that  he  should  take  with  him 
about  ten  passengers,  if  permitted  to  do  so;  but  this  permission 
being  refused,  he  professed  to  relinquish  his  intention  of  taking 
passengers  on  board. 

Having  obtained  permission  to  purchase  provisions,  and  to  dispose 
of  a  part  of  his  cargo,  it  appears  that  he  paid  ofl*  his  crew,  and  sailed 
fiom  New  Orleans  soon  afterwards  with  a  crew  of  from  fifty  to  sixty 
men,  composed  partly  of  persons  obtained  at  New  Orleans,  and 
partly  of  those  who  had  entered  that  port  with  him.  With  thb  force 
on  board  he  went  to  sea,  and  soon  afterwards  fell  in  with  The  Alerta, 
bound  from  Africa  to  the  Havanna,  which,  together  with  her  cargo, 
consisting  of  170  slaves,  he  captured  as  prize  of  war,  put  a  prize- 
master  on  board,  and  ordered  her  to  steer  towards  the  Bsdize.  On 
her  passage,  The  Alerta  suffered  very  considerably  in  a  gale ;  and 
her  crew,  together  with  the  slaves  on  board,  were  much 
dbtressed  for  want  of  provisions,  when  she  was,  •at  the  [  *  361  ] 
request  of  Captain  Batigne,  visited  and  relieved  by  Captain 
Men,  and  conducted  safely  to  New  Orleans,  where  he  libelled  the 
vessel  and  cargo  for  salvage. 

The  court  below,  upon  the  libel  of  the  Spanish  owner,  decreed 
restitution  to  the  libellant  of  the  ship  and  the  153  slaves  left  on  board 
of  her  by  the  privateer,  subject  to  all  expenses  for  the  support  of  the 
negroes,  and  such  salvage  as  should  be  decreed  by  the  court,  together 
with  costs  of  suit,  and  such  damages  as  the  court  should  thereafter 
decree. 

•  The  only  question  for  the  consideration  of  this  court  is,  [  *  364  ] 
wheiiier  the  court  below  had  jurisdiction  of  this  cause  for 
the  purpose  of  restoring  the  property  to  the  libellant  ?    The  jurisdic- 
tion is  asserted  upon  two  grounds. 

L  That  the  force  of  the  privateer,  by  means  whereof  this  capture 
was  made,  had  been  increased  at  New  Orleans,  contrary  to  the  laws, 
and  in  violation  of  the  neutrality  of  the  United  States. 

2.  That  the  commission  of  this  privateer  had  expired  before  the 
capture  was  made. 

As  this  court  is  satisfied  with  the  sentence  of  the  court  below  ujKin 
the  first  ground  of  jurisdiction,  the  opinion  will  be  confined  to  that 
point  The  general  rule  is  undeniable,  that  the  trial  of  captures 
made  on  the  high  seas,  jwre  belliy  by  a  duly  commissioned  vessel  of 
war,  whether  from  an  enemy  or  a  neutral,  belongs  exclusively  to  the 
courts  of  that  nation  to  which  the  captor  belongs.  To  this  rule  there 
are  exceptions,  which  are  as  firmly  established  as  the  rule  itself.  If 
the  capture  be  made  within  the  territorial  limits  of  a  neutral  country 
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into  which  the  prize  is  brought,  or  by  a  privateer  which  had  been 
illegally  equipped  in  such  neutral  country,  the  prize  courts  of  such 
neutral  country  not  only  possess  the  power,  but  it  is  their  duty  to 
restore  the  property,  so  illegally  captured,  to  the  owner.     This  is 

necessary  to  the  vindication  of  their  own  neutrality. 
[  *d65  ]  •  A  neutral  nation  may,  if  so  disposed,  without  a  breach 
of  her  neutral  character,  grant  permission  to  both  belligerents 
to  equip  their  vessels  of  war  within  her  territory.  But  without  such 
permission  the  subjects  of*  such  belligerent  powers  have  no  right  to 
equip  vessels  of  war,  or  to  increase  or  augment  their  force,  either 
with  arms  or  with  men,  within  the  territory  of  such  neutral  nation. 
Such  unauthorized  acts  violate  her  sovereignty  and  her  rights  as  a 
neutral  All  captures  made  by  means  of  such  equipments  are  illegal 
in  relation  to  such  nation,  and  it  is  competent  to  her  courts  to  punish 
the  oflFenders,  and,  in  case  the  prizes  taken  by  her  are  brought  infra 
prcesididy  to  order  them  to  be  restored. 

These  principles  are  believed  to  be  fully  warranted  by  the  general 
law  of  nations,  by  the  decisions  of  the  courts  of  this  co  antry,  and  by 
the  laws  of  the  United  States.  By  the  act  of  June,  1794,^  the  enlis^ 
ing,  within  the  territory  of  the  United  States,  persons  to  serve  as 
soldiers  and  marines  on  board  of  any  vessel  of  war  or  privateer  in  the 
service  of  any  foreign  state,  with  the  exception  of  the  subjects  of 
such  foreign  state  transiently  within  the  United  States ;  the  fitting 
out  and  arming  any  vessel  in  the  service  of  a  foreign  prince,  or  state 
at  war  with  any  other  nation  which  is  at  peace  with  the  United 
States ;  and  the  increasing  or  augmenting  the  force  of  any  armed 
vessel  of  war  in  such  foreign  service,  by  adding  to  the  number  of  her 
guns,  and  the  like,  are  declared  to  be  offences  against  the  United 
States,  and  are  punishable  by  fine  and  imprisonment;  and  the  7th 
section  of  the  law  provides  for  the  detention  of  all  such  vessels  as 
have  been  so  fitted  out,  or  as  have  so  increased  or  augmented  their 
force,  together  with  such  prizes  as  they  may  have  made,  in  order  to 
tlie  execution  of  the  prohibitions  and  penalties  prescribed  by  that  act, 
and  to  the  restwing  of  such  prizes  in  cases  where  restoration  shall 
have  been  adjudged. 

Thus,  if  there  were  any  doubt  as  to  the  rule  of  the  law  of  nations 
upon  this  subject,  the  illegality  of  equipping  a  foreign  vessel  of  war 
within  the  territory  of  the  United  States,  is  declared  by  the  above 
law ;  and  the  power  and  duty  of  the  proper  courts  of  the  United 
States,  to  restore  the  prizes  made  in  violation  of  that  law,  is  clearly 
recognized 
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*  But  it  is  insisted  for  the  claimant  in  this  case,  that  the  [  *  366  ] 
persons  taken  on  board  at  New  Orleans,  by  the  captain  of 
the  privateer,  formed  no  part  of  the  crew  at  the  time  the  privateer 
left  that  port,  but  that  they  were  received  merely  as  passengers  ;  that 
they  were  emigrants  from  other  nations,  and  not  citizens  of  the 
United  States ;  and  that  their  subsequent  change  of  character  from 
passen^rs  to  crew,  cannot  attach  any  crime  to  the  captain  of  the 
privateer,  under  the  laws  of  the  United  States,  or  affect  his  right  to 
the  prizes  which  he  might  afterwards  make  on  the  high  seas. 

This  argument  is  unsupported  by  the  facts  proved  in  the  causQ.  It 
appears  that  Captain  Batigne  proposed,  in  the  first  instance,  to  the 
collector  of  the  port  of  New  Orleans,  to  take  on  board  ten  passengers 
for  France,  provided  he  should  be  permitted  to  do  so,  and  that  he 
afterwards  stated  to  the  collector  that,  as  there  was  some  difficulty  in  * 
obtaining  such  permission,  he  should  decline  taking  them.  But  what 
places  this  subject  beyond  all  doubt  is,  that  it  appears  from  some  of 
the  ship's  papers  of  the  privateer,  that  advances  were  made  to  these 
alleged  passengers,  with  a  deduction  of  3  per  cent,  for  the  marine 
invalids,  agreeably  to  the  ordinances  of  France,  and  the  role  d!  equi' 
page  contains  the  number  of  prize  shares  opposite  to  their  names. 
These  facts,  being  unexplained  by  any  testimony  in  the  cause  which 
deserves  to  be  respected,  leave  no  doubt  that  the  persons  taken  on 
board  at  New  Orleans  were  engaged  originally  as  an  addition  to  the 
crew  of  the  privateer.  Some  of  the  persons  so  enlisted  are  proved  to 
be  native^  citizens ;  others  were  residents,  domiciled  in  New  Orleans, 
some  with  and  others  without  families  ;  and  others  again  were  slaves 
belonging  to  the  citizens  of  that  place,  who  appear  to  have  been 
seduced  from  the  service  of  their  masters.  It  is  quite  immaterial 
whether  the  persons  so  enlisted  were  native  American  citizens  or 
foreigners  domiciled  within  the  United  States  ;  since  neither  the  law 
of  nations  nor  the  act  of  congress  recognizes  any  distinction,  except 
in  respect  to  subjects  of  the  State  in  whose  service  they  are  so 
enlists,  transiently,  within  the  United  States ;  and  it  may  well  be 
doubted  whether  this  exception,  in  the  act  of  congress,  was  not 
virtually  repealed  by  the  non-intercourse  law.'  But  it 
appears  that  some  of  these  persons  *  were  emigrants  from  [  *  367  ] 
Cuba,  and  were,  at  that  time,  residing  and  domiciled  in 
New  Orleans. 

It  is  next  contended,  on  behalf  of  the  claimant,  that,  in  case  the 
court  should  affirm  the  decree  directing  restitution,  it  ought  to  be 
done  upon  the  condition  of  the  libellant  paying  salvage,  not  to  the 
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captain  of  the  gunboat  who  famished  The  Alerta  with  provisioDS 
and  conducted  her  to  New  Orleans,  but  to  the  privateer. 

This  claim  is  entirely  inadmissible.  Salvage  is  allowed  as  a 
reward  for  the  meritorious  conduct  of  the  salvor,  and  in  consideration 
of  a  benefit  conferred  on  the  person  whose  property  he  has  saved. 
What  are  the  pretensions  of  Captain  Batigne  to  the  reward  he 
claims  ?  He  fits  out  his  vessel,  at  New  Orleans,  in  contravention  of 
the  law  of  nations  and  of  the  United  States ;  and  finding  on  the 
high  seas  a  vessel  and  cargo,  belonging  to  the  subject  of  a  nation  at 
peace  with  the  United  States,  within  a  short  distance  of  the 
Havanna,  her  port  of  destination,  he  employs  the  force  thus  illegally 
taken  on  board  to  make  prize  of  both  vessel  and  cargo,  and  taking 
her  out  of  her  course,  he  conducts  her  towards  the  Balize,  near  to 
which  she  is  found  by  Captain  Allen,  in  distress,  in  consequence  of  a 
severe  gale  to  which  she  had  been  exposed,  and  of  the  want  of  pro- 
visions*  Her  wants  being  relieved  by  that  officer,  he  conducted  her 
in  safety  to  New  Orleans.  Nothing  could  be  more  remote  from  the 
intentions  of  the  captain  of  the  privateer  than  to  render  a  service  to 
this  ship  and  her  cargo.  So  far  from  it,  he  committed  an  unwar- 
rantable spoliation  of  the  cargo,  by  selling  fourteen  of  the  slaves,  part 
thereof  to  an  American  whom  he  met  at  sea ;  and  be  most  certainly 
intended  to  have  smuggled  the  residue  of  the  slaves  into  Grand 
Terre,  or  some  other  part  of  the  coast,  and  there  to  have  disposed  of 
them.  It  would  ill  become  any  court  of  justice,  and  much  less  an 
American  court,  to  bestow  a  reward  on  a  person  who  had  thus 
violated  the  laws  of  the  United  States  in  one  instance,  and  meditated 
a  violation'of  them  in  another,  and  it  would  be  stiU  worse  to  give 
such  reward  at  the  expense  of  the  injured  Spaniard. 

Upon  the  whole,  it  is  the  opinion  of  this  court  that  the  sentence 
appealed  from  ought  to  be  affirmed,  with  costs. 


[  •  368  ]  •  The  Grotius,  Sheafe,  Master. 

9  C.  868. 

In  order  to  constitute  a  capture,  some  act  shonld  be  done  indicative  of  an  intention  to  seiie 
and  to  retain  as  prize ;  it  is  snflScient  if  such  intention  is  fairly  to  be  inferred  from  the 
oondnct  of  the  captor. 

This  case  was  continued  from  last  term,  for  further  proof,  (8  C. 
466,)  and  was  now  submitted,  upon  the  further  proof  produced,  with- 
out argument. 
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Washington,  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 
This  case  comes  before  the  court  upon  an  order  for  farther  proof, 
made  at  the  last  session,  in  relation  to  the  validity  of  the  alleged 
capture  of  this  vesseL  The  master,  the  mate,  and  two  of  the  seamen 
of  The  Grotius,  in  answer  to  some  of  the  standing  interrogatories, 
swore  that  they  did  not  consider  the  ship  to  have  been  seized  as 
j^e,  and  that  the  young  man  who  was  put  on  board  by  Odiorne, 
the  captain  of  the  privateer,  was  received  and  considered  as  a  pas- 
senger during  the  residue  of  the  voyage.  The  deposition  of  Very, 
the  alleged  prize-master,  was  taken  and  read  in  the  court  below,  in 
which  he  swore  that  he  was  present  at  the  capture ;  that  Sheafe,  the 
master  of  The  Grotius,  was  ordered  to  go  on  board  the  privateer  with 
his  papers,  and  that  he.  Very,  was  directed  by  Captain  Odiorne,  in 
the  presence  of  Sheafe,  to  go  with  the  prize,  as  prize-master,  and  to 
peraiit  the  captain  of  The  Grotius  to  keep  possession  of  the  ship's 
papers  and  to  navigate  her  into  port  That  he  accordingly  went  on 
board  as  prize-master,  taking  with  him  a  copy  of  ihe  privateer's  com- 
mission, and  also  written  instructions  firom  Captain  Odiorne  for  his 
own  conduct. 

The  deposition  of  Very,  though  irregularly  taken  in  that  stage  of 
the  cause,  was,  nevertheless,  calculated  to  weaken  the  preparatory 
evidence  in  relation  to  this  contested  fact,  and  to  point  out  the  pro- 
priety of  a  further  investigation.  The  evidence  of  this  witness  lost 
mnch  of  its  weight,  firom  the  circumstance  that  his  letter  of  instruo- 
tiooB  was  not  annexed  to  his  deposition,  or  made  an  exhibit  in  the 
cause.  It  was  proper  that  this  omission  should  be  supplied  by  the 
captors,  if  it  could  be  done,  and  that  they  should  have  an 
opportunity  to  fortify  the  •evidence  of  Very,  if  in  their  [  •369  ] 
power  to  do  sa  For  these  reasons,  the  order  for  further 
proof  was  extended,  as  well  to  the  ci^tors  as  to  the  claimants. 
Under  this  order  the  captors  have  exhibited  an  attested  copy  of  the 
written  instructions  to  Very,'  bearing  date  ttte  29th  of  July,  1813. 
They  inform  him  that  he  is  put  on  board  The  Grotius,  and  direct  him 
to  proceed  in  the  ship,  and,  on  his  arrival,  to  report  himself  to  the 
agent  of  the  privateer,  who  would  take  such  measures  as  he  might 
deem  necessary ;  that  he  is  not  to  take  charge  of  the  vessel,  but  is  to 
allow  the  captain  to  take  her  into  any  port  in  the  United  States  he 
might  see  fit.  The  authenticity  of  this  paper  ia  ascertained  by  the 
affidavit  of  the  prize-agent  of  the  privateer,  in  which  he  swears  that 
the  original  was  delivered  to  him  by  Very,  on  his'  arrival,  as  contain- 
ing his  orders,  and  that  it  has  remained  ever  since  in  his  possession. 
The  deposition  of  Very  has  not  been  taken  under  the  order  for 
fiirtfaer  proof,  but  the  omission  is  accounted  for  by  the  prize-agent, 
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who,  in  his  affidavit,  swears  that  Very  was  captured  on  a  sabsequent 
voyage,  and  had  not  since  returned  to  the  United  States.  Under 
these  circumstances,  the  court  feels  no  difficulty  in  receiving  his 
deposition  originally  taken  in  the  court  below.  In  addition  to  the 
letter  of  instructions  to  Very,  the  collector  of  the  port  of  Portsmouth 
has  furnished  an  exiaract  firom  the  journal  of  the  privateer,  kept  on 
that  cruise,  which  states  <<that  on  the  30th  of  July,  1813,  The 
Grotius  was  boarded,  and  after  an  examination  of  her  papers,  a  prize- 
master  was  put  on  board  of  her,  and  she  was  ordered  to  ihe  first 
port  in  the  United  States." 

This  documentary  evidence  is  further  supported  by  the  deposition 
of  Mr.  Wardwell,  the  surgeon  of  the  privateer,  who  swears  that  Csf^ 
tain  Odiorne  informed  the  master  of  The  Grotius,  after  he  had  come 
on  board,  that  he  should  make  out  a  copy  of  his  conmiission,  and 
should  put  a  prize-master  on  board,  to  whom  he  should  give  orders  to 
suffer  Captedn  Sheafe  to  conduct  his  ship  into  any  port  of  the  United 
States  he  should  think  fit ;  that  he  would  be  further  instructed  to 
report  to  the  custom-house,  on  his  arrival,  and  to  inform  the  agent  of 
the  privateer  of  his  arrival  That  a  prize-master,  named  Very,  was 
accordingly  placed  on  board,  with  instructions  and  a  copy 
[  *  370  ]  of  the  commission.  This  witness  being  examined,  *  as 
touching  his  interest  in  this  cause,  swears  that  he  has  none, 
having,  for  a  valuable  consideration,  assigned  all  his  interest  in  the 
prize  to  the  owners  of  the  privateer.  The  only  evidence  given  by 
the  claimants,  under  the  order  for  further  proof,  is  the  deposition  of 
John  De  Forest,  and  the  affidavit  of  Captain  Sheafe,  which  corre- 
sponds with  his  answers  to  the  standing  interrogatories;  and,. in 
addition  thereto,  he  contradicts  the  material  parts  of  Wardwell's 
testimony.  De  Forest  was  a  passenger  on  board  of  The  Grotius, 
and  he  swears  that  Very  exercised  no  authority' whatsoever  on  board 
that  ship,  but  was  considered  and  treated  as  a  passenger. 

Upon  this  evidence  and  the  answers  to  the  standing  interrogatories, 
the  cause  is  now  to  be  decided ;  and  the  only  question  is,  whether 
The  Grotius  was  in  fact  seized  as  prize  of  war.  When  the  feujts 
are  ascertained,  there  can  be  very  little  doubt  what  constitutes,  in  law, 
a  valid  seizure  as  prize.  It  is  dear  tiiat  some  act  should  be  done 
indicative  of  an  intention  to  seize  and  to  retain  as  prize ;  and  it  is 
always  sufficient  if  such  intention  is  fairly  to  be  inferred  firom  the 
conduct  of  the  captor.  Now,  in  this  case,  the  evidence  of  Very  and 
Wardwell,  proving  that  Captain  Sheafe  was  distinctly  informed  that 
his  ship  would  be  sent  in  as  prize,  is  corroborated  by  tiie  written 
instructions  to  the  former,  which  he  delivered,  on  his  arrival,  to  the 
prize-agenty  and  by  the  journal  of  the  privateer,  both  of  which  docii* 
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ments  correspond  with  the  evidence  of  those  witnesses*  The  fcurmer 
of  these  documents,  written  at  the  time  when  Very  was  appointed 
the  prize-master,  as  he  states,  imports  a  clear  declaration  of  the 
intention  of  Captain  Odiome,  and  having  been  deposited  with  the 
prize-agent,  immediately  on  the  arrival  of  The  Ghrotius,  it  cannot  be 
presomed  to  have  been  fabricated  to  serve  the  purpose  for  which  it  is 
now  used 

Although  the  instructions  do  not  call  Very  prize-master  by  name, 
yet  they  contain  other  equivalent  expressions ;  for  if  he  was  put  on 
board  merely  as  a  passenger,  what  had  he  to  do  with  reporting  the 
vessel,  on  her  arrival,  to  the  collector,  and  particularly  to  the  prize- 
agent? 

•  The  evidence,  then,  on  the  part  of  the  eaptor,  would  be  [  *  371  ] 
quite  sufficient  to  establish  the  fact  of  a  valid  capture,  if  it 
stood  uncontradicted  The  only  positive  evidence  against  it  is  the 
deposition  of  Sheafe,  which  is  in  direct  opposition  to  that  of  Ward- 
well  and  Very.  He  swears  that  Odiome  represented  himself,  in  the 
first  instance,  as  the  commander  of  a  ^itish  privateer,  and,  as  such, 
threatened  to  put  a  prize-master  on  board,  and  send  him  into  Halifax* 
That  he  afterwards  avowed  his  real  character,  after  which  he  never 
spoke  of  putting  a  prize-master  on  board,  but  merely  requested  him 
to  receive  Very  as  a  passenger.  He  says  that  the  first  conversation^ 
when  Odiome  spoke  of  putting  a  prize-master  on  board,  took  place 
m  the  cabin,  when  Wardwell  was  present;  that  the  latter  conversa- 
tion was  on  deck,  when  he  was  not  present 

Wardwell  is  equally  positive.  He  swears  that  after  Captain 
Odiome  had  disclosed  his  real  character,  he  told  Sheafe  that  he 
should  pat  a  prize-master  on  board,  and  send  him  into  any  port  in 
the  United  States  he  might  choose,  adding  that  he  might  as  well 
be  prize  to  the  privateer  as  be  seized  by  the  government  of  the 
United  States  on  his  arrival ;  to  which  Captain  Sheafe  assented 
He  further  swears  that  Captain  Odiorne  informed  the  captain  of 
The  Grotius,  that  he  should  direct  the  prize-master  to  report  himself 
to  the  custom-house,  and  to  the  prize-agent  In  point  of  credit  these 
witnesses  appear  to  be  equal,  neither  of  them  having  any  personal 
interest  in  the  dispute.  But  Wardwell  is  fully  supported  by  Very, 
and  their  united  testimony  receives  considerable  aid  from  the  instruc- 
tions, and  from  the  journal  of  the  privateer.  They  are  also  sup- 
ported, in  some  degree,  by  the  answer  of  Chambers,  one  of  the 
crew  of  The  Grotius,  to  one  of  the  standing  interrogatories,  in 
which  he  states  that  Very,  the  day  after  his  coming  on  board  of 
that  ship,  dedaied  that  he  was  put  on  board  as  prize-master. 

The  evidence  of  the  mate,  of  De  Forest,  and  of  Prinoe,  is  entitled 
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io  very  little  weight,  because  the  two  former  did  not  go  on  board  of 
the  privateer,  and  the  latter,  although  he  did  accompany  Captam 
Sheafe  to  the  privateer,  does  not  pretend  that  he  heard  any  conver- 
sation between  him  and  Captain  Odiome ;  and,  being  a  common 
seaman,  it  ib  unlikely  that  he  should  have  been  admitted 
[  •  372  ]  into  their  company.  The  evidence  of  these  persons,  as  *  to 
the  unassuming  conduct  of  Very  whilst  on  board  The 
Grotius,  from  which  they  inferred  that  he  was  there  merely  as  a  pas- 
senger, is  entirely  consistent  with  the  arrangement  proved  to  have 
been  made  on  board  of  the  privateer,  that  he  was  not  to  interfere  in 
the  navigation  of  the  vesseL 

Upon  the  whole,  it  is  the  opinion  of  the  majority  of  the  court, 
that  the  validity  of  the  capture  of  The  Grotius,  as  prize  of  war,  is 
sufficiently  established  by  the  evidence,  and  the  captain  having 
acquiesced  in  the  subsequent  arrangement  as  to  the  mode  of  sending 
in  the  vessel,  she  ought  to  have  been  condemned  to  the  use  of  the 
captors. 

The  decree  of  the  circuit  court,  condemning  the  ship  Grotius,  &c., 
to  the  United  States,  is  reversed ;  and  the  court,  proceeding  to  give 
such  decree  as  the  said  circuit  court  ought  to  have  given,  it  is 
further  decreed  and  ordered  that  the  said  ship  be  condenmed  as 
lawftd  prize  to  the  captors. 


Gettinos  v.  Burgh's  Administratbix. 

9  C.  378. 

It  is  error,  ia  the  orphan's  court  for  the  county  of  Washing^n,  in  the  District  of  Columbia, 
to  decide  a  cause  against  the  answer  of  a  defendanti  if  the  answer  had  not  been  denied  bj 
a  replication,  and  there  be  no  evidence  in  the  record  contradicting  that  answer. 

Appeal  from  liie  circuit  court  for  the  District  of  Columbia,  which 
affirmed  a  decree  of  the  orphan's  court  for  the  county  of  Washington, 
made  on  a  bill  filed  by  the  appellee.  The  record  showed  an  answer, 
but  no  replication  or  evidence. 

Jones^  for  the  appellant 
F.  8.  Key  J  for  the  appellee. 

[  *  373  ]      *  Marshall,  C.  J.,  ordered  tiie  following  decree  to  be 
1  enrolled:  — 
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This  canse  came  on  to  be  heard,  on  the  transcript  of  the  record  of 
Hie  proceedings  of  the  orphan's  court  for  the  county  of  Washington, 
and  of  the  circuit  court  for  the  said  county,  and  was  argued  by  counsel* 
On  consideration  whereof,  it  is  the  opinion  of  this  court  that  the 
decree  of  the  orphan's  court  for  the  county  of  Washington,  ordering 
the  said-  Eenzy  Cuttings  to  deliver  to  the  said  Jane  Burch,  as 
administratrix  of  Jesse  Burch,  deceased,  the  slaves^  the 
said  decree  mentioned,  •  when  the  petitioner  had  not  by  [  *  374  ] 
replication  denied  the  answer  of  the  defendant,  in  which 
he  states  a  sale  of  the  said  slaves,  in  pursuance  of  an  order  of  the  said 
orphan's  court,  and  without  receiving  any  evidence  that  the  said 
slaves  were  not  sold,  or  that  they  remain  still  in  possession  of  the  said 
defendant,  is  erroneous;  and  that  the  decree  of  the  circuit  court, 
affirming  the  same,  is  also  erroneous;  and  that  the  said  decree 
of  affirmance  ought  to  be  reversed  and  annuUed,  and  the  cause 
remanded  to  the  said  circuit  court,  with  directions  to  reverse  the  said 
deoree  of  the  said  orphan's  court,  and  to  remand  the  cause  to  the 
said  court,  that  further  proceedings  may  be  had  therein  according  to 
law.     All  which  is  ordered  and  decreed  accordingly. 


Thb  United   States  r.  Bryan  and  Woodcock,  Garnishees  of 

Hendrickson. 

9  C.  S74. 

The  filUi  sectkm  of  the  act  of  the  3d  of  liarch,  1797,  (1  Steti.  at  Laiige,  615,)  giTing  a 
priority  of  payment  to  the  United  States,  ont  of  the  effects  of  their  debtors,  did  not  apply 
to  a  balance  adjusted  at  the  treasory  after  the  act  was  passed,  althoogh  one  debt  was  pre- 
Tionsly  contracted. 

Error  to  the  drcnit  court  for  the  district  of  Delaware. 

This  was  an  attachment  of  the  effects  of  Hendrickson,  a  bankrapt, 
in  the  hands  of  his  assignees,  Bryan  and  Woodcock. 

In  the  court  below,  it  was  agreed  that  the  case  should  depend 
on  the  question :  "  Whether,  under  the  5th  section  of  the  act  of 
congress  of  March  the  3d,  1797,  iXk  United  States  are 
entitled  to  satisfaction  of  their  demand,  *  out  of  the  effects  [  *  876  ] 
of  the  bankrupt  Hendrickson,  in  the  hands  of  the  garnishees, 
as  assignees  of  the  bankrupt,  prior  to  the  claims,  or  any  part  of 
them,  of  other  creditors  of  the  said  bankrupt,  being  satisfied  ? '' 

33* 
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The  judgment  in  the  court  below  was  against  the  United  States, 
and  they  brought  their  writ  of  error. 

Bushj  attorney-general,  for  the  United  States. 

Wells^  contra. 

[  *  386  ]  *  Livingston,  J.,  delivered  the  opinion  of  the  court,  as 
follows :  — 

The  United  States  claim  a  priority  in  payment,  out  of  the  estate 
of  Hendrickson,  in  the  hands  of  the  defendants.  Hendrickson,  it 
appears,  was  one  of  the  sureties  of  Gteorge  Bush,  late  collector  at 
Wilmington,  who  died  on  the  2d  of  February,  1797,  in  debt 
[  *  387  ]  to  the  United  States,  *  as  appears  by  a  subsequent  adjust- 
ment of  his  accounts  at  the  treasury,  in  the  sum  of  $3,453.6. 
By  the  5th  section  of  the  act  of  the  3d  of  March,  1797,  under  which 
this  priority  is  claimed,  it  is  declared  that  where  any  revenue  officer, 
or  other  person,  hereafter  becoming  indebted  to  the  United  States,  by 
bond  or  otherwise,  shall  become  insolvent,  &C.,  the  debt  due  to  the 
United  States  shall  be  first  satisfied. 

The  court  is  of  opinion  that  Hendrickson  was  indebted  to  the 
United  States  before  this  act  passed,  that  is,  at  the  time  of  the  death 
of  the  collector,  although  the  accounts  of  the  latter  were  not  settled 
until  after  its  passage ;  and  that,  therefore,  liie  law  which  secures  a 
priority  against  the  estates  of  persons  who  shall  thereafter  become 
indebted,  does  not  apply  to  this  case.  The  judgment  of  the  circuit 
Courtis  affirmed. 


The  Brig  Concord,  Taylor,  Master. 

9  C.  887. 

If  captared  goods,  claimed  by  a  nentral  owner,  be  by  consent  sold  under  an  order  of  the 
court,  and  afterwards,  by  the  final  sentence  of  the  coort,  the  proceeds  are  ordered  to  be 
restored  to  Stt<^  owner,  the  amount  of  the  duties  due  to  the  United  States  upon  die  tm- 
jportation  of  the  goods  must  be  paid. 

This  was  an  appeal  from  the  sentence  of  the  circuit  court,  affirm- 
ing that  of  the  district  court,  which  restored  to  the  claimants,  neutral 
Spanish  merchants  at  Teperiffe,  twenty  pipes  of  wine,  part  of  the 
cargo  of  the  British  brig  Concord,  captured  by  the  American  privateer 
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Marengo,  in  August,  1812,  without  payment  of  duties;  altiiough  ihe 
same  had  been,  by  consent  of  the  proctors  for  the  parties,  sold  under 
an  order  of  the  court 
The  cause  being  submitted  without  argument,  — 

Story,  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 

This  is  the  case  of  a  shipment  made  by  a  neutral  house  on  board 
of  a  British  ship  which  was  captured,  on  a  voyage  from  Teneriffe  to 
London,  by  the  private  armed  ship  Marengo,  and  brought 
into  the  port  of  New  *  York  for  adjudication.  Pending  the  [  *  388  ] 
prize  proceedings,  the  goods  were  sold  by  an  interlocutory 
order  of  the  district  court,  and  the  proceeds  brought  into  the  registry. 
Upon  the  hearing,  the  property  was  decreed  to  be  restored  to  the 
chdmants  without  payment  of  duties;  and  this  decree  was  afterwards 
affirmed  in  the  circuit  court  The  cause  has  been  brought,  by  appeal, 
to  this  court,  for  a  final  decision. 

We  are  all  of  opinion  that  the  proprietary  interest  of  the  claimants 
is  completely  proved ;  and,  therefore,  the  decree  of  restoration  must  be 
affirmed. 

With  respect  to  the  duties,  we  are  all  of  opinion  that  the  decree 
of  the  courts  below  was  erroneous.  Where  goods  are  brought  by 
superior  force,  or  by  inevitable  necessity,  into  the  United  States,  they 
are  not  deemed  to  be  so  imported,  in  the  sense  of  the  law,  as  neces- 
sarily to  attach  the  right  to  duties.  If,  however,  such  goods  are 
afterwards  sold  or  consumed  in  the  country,  or  incorporated  into  the 
general  mass  of  its  property,  they  become  retroactively  liable  to  the 
payment  of  duties.  In  the  present  case,  if  the  goods  had  been  speci* 
fically  restored,  and  afterwards  withdrawn  from  the  United  States  by 
the  claimants,  they  would  have  been  exempt  from  duties.  But  having 
been  sold,  by  order  of  the  court,  for  the  general  benefit,  the  duties 
mdissolubly  attached,  and  ought  to  have  been  deducted  from  the 
proceeds,  by  the  courts  below.  The  decree,  in  this  respect,  must  be 
reversed. 

I  W.  171. 
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The  Nereids,  Bennett,  Master. 

9  C.  888. 

A  merchant  having  a  fixed  residence  at  the  place  of  his  birth,  and  carrying 

there,  does  not  acquire  a  foreign  commercial  character  by  occasional  visit 

country. 
The  roles,  that  nentral  bottoms  make  nentral  goods,  and  that  enemies'  bottom 

roies'  goods,  are  not  only  separable  in  their  natnre  bat  have  been  generally  se 

they  are  held,  by  the  United  States,  to  be  distinct 
Consequently,  a  stipulation  for  the  former  rule,  in  a  treaty,  does  not  silently  i 

latter. 
Tbe  fact  that  Spain  administers  the  latter  rule  as  against  neutrals,  does  not  a 

court  to  retaliate  upon  Spanish  subjects  a  like  departure  from  the  law  of  nat 

legislation  directing  it. 
A  neutral  may  lawfully  ship  his  goods  on  board  an  armed  belligerent  vessel,  an 

Ib  used  in  a  combat  in  which  he  gives  no  aid,  his  goods  are  not  afibcted. 
The  right  of  search  is  not  a  right  wantonly  to  vex,  or  control  nentral  commerc 

idle  curiosity;  but  it  grows  out  of,  and  is  ancillary  to,  the  right  of  capti 

never  arise  except  as  a  mean  to  that  end. 

Appeal,  by  Meuiuel  Pinto,  from  a  sentence  of  the  circui 
the  United  States  for  the  district  of  New  York,  condemnii 
a  cargo  claimed  by  him.  The  case  is  stated  in  the  opinj 
court 

The  facts  of  the  case  are  thus  stated  by  the  Chief  J 
delivering  the  opinion  of  the  court: — 
[  *  389  ]  •  Manuel  Pinto,  a  native  of  Buenos  Ayres, 
London,  on  the  26th  of  August,  1813,  entered  i 
tract  with  John  Drinkald,  owner  of  the  ship  "Nereide,' 
William  Bennett  was  master,  whereby  the  said  Drinkald 
said  Pinto  the  said  vessel,  to  freight,  for  a  voyage  to  Buei 
and  back  again  to  London,  on  the  conditions  mentions 
charter-party.  The  owner  covenanted  that  the  said  vessel 
all  respects  seaworthy,  well  manned,  victualled,  equipped, 
and  furnished  with  all  things  needful  for  such  a  vessel,  sh 
on  board  a  cargo  to  be  provided  for  her,  that  the  master  si 
the  customary  bills  of  lading,  and  that  the  said  ship  being  ! 
dispatched,  should  join  and  sail  with  the  first  convoy  th 
depart  from  Great  Britain  for  Buenos  Ayres :  that  on  his  i 
master  should  give  notice  thereof  to  the  agents  or  assig 
said  freighter,  and  make  delivery  of  the  cargo  according 
lading ;  and  that  the  said  ship,  being  in  all  respects  seawoi 
ned,  &c.,  as  before  mentioned,  should  take  and  receive  on 
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108  Ayres  all  such  lawfiil  cargo  as  they  should  tender  for  that 
ose,  for  which  the  master  should  sign  the  customary  bills  of 
ig ;  and  the  ship  being  laden  and  dispatched,  should  sail  and 
5  the  best  of  her  way  back  to  London,  and  on  her  arrival  deliver 
zargo  according  to  the  bills  of  lading.  For  unloading  the  out- 
l  and  taking  in  the  homeward  cargo,  the  owner  agreed  to  allow 
y  running  days,  and  for  unloading  the  return  cargo  fifteen  running 
The  owner  also  agreed  that  the  freighter,  and  one  other  person 
n  he  might  appoint,  should  have  their  passage  without  being 
jeable  therefor.  In  consideration  of  the  premises  the  freighter 
id  to  send,  or  cause  to  be  sent  along  side  of  the  ship,  such  lawful 
s  as  he  might  have  to  ship,  or  could  procure  from  others,  and 
itch  her  therewith  in  time  to  join  and  sail  with  the  first  convoy, 
)n  her  arrival  at  Buenos  Ayres  to  receive  the  cargo  according  to 
of  lading,  and  afterwards  to  send  along  side  of  the  ship  a  return 
S  and  dispatch  her  to  London,  and  on  her  arrival  receive  the 
>  according  to  bills  of  lading,  and  to  pay  freight  as  follows, 
ily,  for  the  outward  cargo  700'.  together  with  five  per  cent 
ige,  to  be  paid  on  signing  the  bills  of  lading,  and  for  the  home- 
,  or  return  cargo,  at  the  rate  mentioned  in  the  charter- 
.  He  was  also  to  advance  the  master,  at  *  Buenos  [  *  390  ] 
B,  such  money  as  might  be  necessary  for  disbursements 
lie  ship.  It  was  provided  that  all  the  freight  of  the  outward 
>,  except  on  the  goods  belonging  to  the  freighter,  which  should 
sxceed  400/.  should  be  received  by  the  owner  on  the  bills  of 
g  being  signed ;  and  in  case  of  the  loss  of  the  ship  such  freight 
Id  be  his  property ;  but  if  she  arrived  safe  back  with  a  full  cargo, 
the  freighter  should  be  credited  for  the  excess  of  the  said  freight 
and  above  the  sum  of  700/.  A  delay  of  ten  running  days  over 
ibove  the  time  stipulated  is  allowed  the  freighter,  he  paying  for 
demurrage  at  the  rate  of  10/.  10^.  per  day. 
ider  this  contract  a  cargo,  belonging  in  part  to  the  freighter,  in 
to  other  inhabitants  of  Buenos  Ayres,  and  in  part  to. British 
icts,  was  taken  on  board  The  Nereide,  and  she  sailed,  under 
oy,  some  time  in  November,  1813. 

5r  license,  or  passport,  dated  the  16th  of  November,  states  her  to 
nt  ten  guns  and  to  be  manned  by  sixteen  men. 
le.  letter  of  instructions,  from  the  owner  to  the  master,  is  dated 
le  24th  of  November,  and  contains  this  passage :  "  Mr.  Pinto  is 
dvance  you  what  money  you  require  for  ship's  use  at  River 
5,  and  you  will  consider  yourself  as  under  his  directions,  so  far 
le  charter-party  requires." 
a  the  voyage.  The  Nereide  was  separated  from  her  convoy,  and 
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on  the  19th  of  December,  1813,  when  in  sight  of  Madeira,  fell 
in  with,  and  after  an  action  of  about  fifteen  minutes,  was  captured 
by  the  American  privateer,  The  Governor  Tompkins.  She  was 
brought  into  the  port  of  New  York,  where  vessel  and  cargo  were 
libelled ;  and  the  vessel  and  that  part  of  the  cargo  which  belonged  to 
British  subjects,  were  condemned,  without  a  claim.  That  part  of  the 
cargo  which  belonged  to-  Spaniards,  was  claimed  by  Manuel  Pinto, 
partly  for  himself  and  partners,  residing  in  Buenos  Ayres,  and  partly 
for  the  other  owners  residing  in  the  same  place.     On  the  bearings 

this  part  of  the  cargo  was  also  condemned.  An  appeal 
[  •  391  ]  was  taken  to  the  circuit  court,  where  the  sentence  •  of  the 

district  court  was  affirmed,  pro  formd^  and  from  that  sen- 
tence an  appeal  has  been  prayed  to  this  court. 

Hoffman  and  Emmetty  for  Pinto. 

Dallas  and  Pinkney^  for  the  captors. 

Marshall,  C.  J.,  after  stating  the  facts  of  the  case,  deUvered 
the  opinion  of  the  court,  as  follows :  — 
[  •  413  ]       • "  In  support  of  the  sentence  of  condemnation  in  this 
case,  the  captors  contend — 

1.  That  the  claimant,  Manuel  Pinto,  has  neither  made  sufficient 
proof  of  his  neutral  character,  nor  of  his  property  in  the  goods  he 
claims. 

2.  That  by  the  treaty  between  Spain  and  the  United  States, 
the  property  of  a  Spanish  subject  in  an  enemy's  vessel  is  prize  of 
war. 

3.  That  on  the  principles  of  reciprocity  this  property  should  be 
condemned. 

4.  That  the  conduct  of  Manuel  Pinto  and  of  tilie  vessel,  has 
impressed  a  hostile  character  on  his  property  and  on  that  of  oth^ 
Spaniards  laden  on  board  of  The  Nereide. 

1.  Manuel  Pinto  is  admitted  to  be  a  native  of  Buenos  Ayreis, 
and  to  carry  on  trade  at  that  place,  in  connection  with  his  father 
and  sister,  who  are  his  partners,  and  who  also  reside  at  Buenos 
Ayres ;  but  it  is  contended  that  he  heis  acquired  a  domicile  in  Eng- 
land, and  with  that  domicile  the  English  commercial  character^. 

Is  the  evidence  in  any  degree  doubtful  on  this  point  ?  Baltaza 
Ximenes,  Antonio  Lynch,  and  Felix  Lynch,  three  Spaniards,  return- 
ing with  Pinto  in  The  Nereide,  all  depose  that  Buenos  Ayres  is  the 
place  of  his  nativity  and  of  his  permanent  residence,  and  that  he 
carries  on  trade  at  that  place. 
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In  his  test  aflSdavit,  Manuel  Pinto  swears,  in  the  most  explicit 
terms,  to  the  fact  that  Buenos  Ayres  is  and  always  has  been  the 
place,  of  his  pennanent  residence ;  that  he  carries  on  business  there 
on  account  of  himself^  his  father,  and  sister,  and  that  he  has  been 
absent  for  temporary  purposes  only.  His  voyage  to  London,  where 
he  arrived  in  June,  1813,  wets  for  the  purpose  of  purchasing  a  cargo 
for  his  trade  at  Buenos  Ayres,  and  of  establishing  connections  in 
London  for  the  purposes  of  his  future  trade  at  Buenos  Ayres. 

This  plain  and  direct  testimony  is  opposed  — 

•  1.  By  his  examination  in  preparatorio.  [  ^414  ] 

In  his  answer  to  the  first  interrogatory,  he  says  that  he 
was  bom  at  Buenos  Ayres ;  that,  for  seven  years  last  past,  he  has 
lived  and  resided  in  England  and  Buenos  Ayres ;  that  he  now  lives 
at  Buenos  Ayres,  that  he  has  generally  lived  there  for  thirty-five 
years  last  past,  and  has  been  admitted  a  fireeman  of  the  new 
govwTiment 

Whatever  facility  may  be  given  to  the  acquisition  of  a  commercied 
domicile,  it  has  never,  heretofore,  been  contended  that  a  merchant 
having  a  fixed  residence,  and  carrying  on  business  at  the  place  of  his 
birth,  acquires  a  foreign  commercial  character  by  occasional  visits  to 
a  foreign  country.  Had  the  introduction  of  the  words  "  seven  years 
last  past,"  even,  not  been  fully  accounted  for  by  reference  to  the  inter- 
rogatory, those  words  could  not  have  implied  such  a  residence  as 
would  give  a  domicile.     But  they  are  fully  accounted  for. 

In  his  answer  to  the  twelfth  interrogatory,  he  repeats  that  he  is  a 
Spanish  American ;  now  lives  and  carries  on  trade  at  Buenos  Ayres, 
and  has  generally  resided  there. 

2.  The  second  piece  of  testimony  relied  on  by  the  counsel  for  the 
captors,  is  the  charter-party.  That  instrument  states  Manuel  Pinto 
to  be  of  Buenos  Ayres,  now  residing  in  London. 

The  charter-party  does  not  state  him  to  have  been  formerly  of 
Buenos  Ayres,  but  to  be,  at  its  date,  of  Buenos  Ayres.  Nothing 
can  be  more  obvious  than  that  the  expression,  now  residing  in  Lon- 
don, could  be  intended  to  convey  no  other  idea  than  that  he  was  then 
personally  in  London. 

As  little  importance  is  attached  to  the  covenant  to  receive  the 
return  cargo  at  the  wharf  in  London.  The  performance  of  this 
duty  by  the  consignee  of  the  cargo,  as  the  agent  of  Pinto,  would  be 
a  complete  execution  of  it. 

Had  the  English  character  been  fidendly,  and  the  Spanish 
hostile,  it  would  have  been  a  hardy  attempt,  indeed,  in  *  Mr.  [  *  416  ] 
Pinto,  to  found,  on  these  circumstances,  a  claim  to  a  domicile 
in  England. 
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The  question  respectiDg  ownership  of  the  goods  is  not  so  perfectly 
dear. 

The  evidence  of  actual '  ownership,  so  far  as  the  claim  asserts 
property  existing,  at  the  time,  in  himself  and  partners,  is  involved  in 
no  uncertainty.  The  test  affidavit  annexed  to  the  claim  is  fiill, 
explicit,  and  direct  It  goes  as  far  as  a  test  affidavit  can  go,  in 
establishing  the  right  which  the  claim  asserts.  All  the  documentary 
evidence,  relating  to  this  subject,  corroborates  this  affidavit  The 
charter-party  shows  an  expectation  that,  of  a  freight  of  700/.,  the 
goods  of  Mr.  Pinto  would  pay  400t  The  very  circumstance  that 
he  chartered  the  whole  vessel,  furnishes  sisrong  inducement  to  the 
opinion  that  a  great  part  of  her  cargo  would  be  his  own. 

The  witnesses  examined  in  preparatorio^  so  far  as  they  know  any 
thing  on  the  subject,  all  depose  to  his  interest  WiUiam  Puzey  was 
clerk  to  Pinto,  and  he  deposes  to  the  interest  of  his  employer,  on  the 
knowledge  acquired  in  making  out  invoices  and  other  papers  belong- 
ing to  the  cargo.  His  belief  too  is,  in  some  degree,  founded  on  the 
character  of  Pinto,  in  London,  where  he  was  spoken  of  as  a  man  of 
great  respectability  and  property;  and  from  the  anxiety  he  discovered 
for  the  safety  of  the  property  after  The  Nereide  was  separated  from 
her  convoy. 

The  bills  of  lading,  for  that  part  of  the  cargo  which  is  claimed  by 
Pinto,  are  filled  up,  many  of  them,  with  his  name,  some  to  order ;  and 
the  marginal  letters  in  the  manifest  would  also  denote  the  property 
to  be  his.  Where  he  claims  a  part  of  a  parcel  of  goods,  the  invoice 
is  sometimes  to  order,  and  the  marginal  letters  would  indicate  the 
goods  to  be  the  property  of  Pinto  and  some  other  person. 

This  testimony  proves,  very  satisfactorily,  the  interest  of  Pinto's 
house  in  the  property  he  claims.  There  is  no  counter  testimony  in 
the  cause,  except  the  belief  expressed  by  Mr.  Puzey,  that  for  a  part 
of  the  goods  Pinto  was  agent  for  the  government  of  Buenos 
[  •  416  ]  Ayres.  This  •belief  of  Mr.  Puzey  is  supposed  to  derive  much 
weight  from  his  character  as  the  clerk  of  Mr.  Pinto.  The 
importance  of  that  circumstance,  however,  is  much  diminished  by 
the  fact  that  he  had  seen  Pinto  only  a  week  before  the  sailing  of 
The  Nereide,  and  that  he  does  not  declare  his  belief  to  be  founded 
on  any  papers  he  had  copied  or  seen,  or  on  any  communication 
made  to  him  by  his  employer.  There  are  other  and  obvious  grounds 
for  his  suspicion.  A  part  of  the  cargo  consisted  of  arms  and  military 
accoutrements;  and  it  was  not  very  surprising  that  Puzey  should 
conjecture  that  they  were  purchased  for  a  government  about  to 
sustain  itself  by  the  sword.  But  this  suspicion  is  opposed  by  con- 
siderations of  decisive  influence,  which  have  been  stated  at  the  ban 
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The  demand  for  these  articles  in  Buenos  Ayres,  by  the  government, 
would  famish  sufficient  motives  to  a  merchant  for^  making  them  a 
part  of  his  cargo.  In  a  considerable  part  of  this  warlike  apparatus, 
British  subjects  were  jointly  concerned.  It  is  extremely  improbable, 
that,  if  acting  for  his  government,  he  would  have  associated  his  inter- 
ests with  those  of  British  merchants.  Nor  can  a  motive  be  assigned 
for  claiming  those  goods  for  himself,  instead  of  claiming  them  for 
his  government.  They  would  not  by  such  claim  become  his  if 
restored.  He  would  still  remain  accountable  to  his  government,  and 
the  truth  would  have  protected  the  property  as  effectually  as  a  false- 
hood, should  it  remain  undetected.  By  claiming  these  goods  for 
himself,  instecul  of  his  government,  he  would  commit  a  peijury,  from 
which  he  could  derive  no  possible  advantage,  and  which  would 
expose  to  imminent  hazard,  not  only  those  goods  but  his  whole 
interest  in  the  cargo.  The  court,  therefore,  must  consider  this  belief 
of  Mr.  Puzey  as  a  suspicion,  which  a  full  knowledge  of  the  facts 
ought  entirely  to  dissipate.  If  there  was  nothing  in  the  cause  but 
tiiis  suspicion,  or  this  belief  of  Mr.  Puzey,  the  court  would  not  attech 
any  importance  to  it.  But  Mr.  Pinto  himself  has,  in  his  examination 
in  preparatario^  been  at  least  indiscreet  in  asserting  claims  not  to  be 
sustained  ;  and  in  terms  which  do  not  exhibit  the  real  fact  in  its  true 
shape.  In  his  answer  to  the  12th  interrogatory  he  says:  <<And  this 
deponent  also  has  one  fourth  interest  as  owner  of  the  following 
goods,  fcc,  namely,  15  bales  of  merchandise,"  &c  In  his  claim,  he 
thus  states  the  transaction  under  which  his  title  to  the  one 
fourth  of  these  goods  •accrued.  He  had  agreed  with  certain  [  *  417  ] 
persons  in  England  to  select  for  them  a  parcel  of  goods  for 
the  jnarket  of  Buenos  Ayres,  of  which  he  was  to  be  the  consignee, 
aod  which  he  would  sell  on  a  commission  of  10  per  cent,  on  the 
amount  of  sales  at  Buenos  Ayres.  These  goods  were  selected, 
purchased,  and  consigned  to  Manuel  Pinto.  The  bills  of  lading 
were  in  his  possession,  and  he  considered  his  interest  under  this 
contract  as  equal  to  one  fourth  of  the  value  of  the  goods ;  "where- 
fore," he  says, "  he  did  suppose  that  he  was  interested  in  the  said 
goods  and  merchandise  for  himself,  his  father,  and  sister,  and  well 
entitled,  as  the  owner  thereof,  or  otherwise,  to  an  equal  fourth  part 
of  the  said  goods,  inasmuch  as  his  commissions,  as  aforesaid,  would 
have  been  equal  to  such  fourth." 

It  is  impossible  to  justify  this  representation  of  the  £Bu^t.  The 
reasoning  might  convince  the  witness,  but  the  language  he  used  was 
undoubtedly  calculated  to  mislead  the  court,  and  to  extricate  prop- 
erty to  which  the  captors  were  clearly  entitled,  although  the  witness 
might  think  otherwise.     Such  misrepresentations  must  be  frowned 
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on  in  a  prize  court,  and  mast  involve  a  claim,  otherwise  nnexception- 
able,  in  doubt  and  deuiger.  A  witness  ought  never  to  swear  to  infer- 
ences, without  stating  the  train  of  reasoning  by  which  his  mind  has 
been  conducted  to  them.  Prize  courts  are  necessarily  watchftd  over 
subjects  of  this  kind,  and  demand  the  utmost  fiaimess  in  the  conduct 
of  claimants.  Yet  prize  courts  must  distinguish  between  misrepre- 
sentations which  may  be  ascribed  to  error  of  judgment,  and  whi<^ 
are,  as  soon  as  possible,  corrected  by  the  party  who  has  made  them, 
and  wilful  falsehoods,  which  are  detected  by  the  testimony  of  others, 
or  confessed  by  the  party  when  detection  becomes  inevitable.  In 
the  first  case  there  may  be  cause  for  a  critical  and  perhaps  suspicious 
examination  of  the  claim,  and  of  the  testimony  by  which  it  is  sup- 
ported ;  but  it  would  be  harsh,  indeed,  to  condemn  neutral  property, 
in  a  case  in  which  it  wbs  clearly  proved  to  be  neutral,  for  one  fedse 
step,  in  some  degree  equivocal  in  its  character,  which  was  so  soon 
corrected  by  ihe  party  making  it. 

The  case  of  Mr.  Paul's  printing-press  is  still  less  dubious 
[  •  418  ]  in  its  appearance.  It  would  require  a  very  •critical  investi- 
gation of  the  evidence  to  decide  whether  this  press  is  stated 
in  his  answer  to  the  12th  interrogatory  to  be  his  property  or  not 
Four  presses  are  said  in  that  answer  to  belong  to  him ;  but  he  also 
says,  in  his  answer  to  another  interrogatory,  perhaps  the  26th,  that 
Mr.  Paul  had  one  printing-press  on  board.  Whether  there  were  five 
presses  in  the  cargo,  or  only  four,  has  not  been  decided,  because  the 
declaration  made  in  his  examination  in  prepa/raiorio^  that  one  of  the 
presses  belonged  to  Mr.  Paul,  proves,  unequivocally,  that  the  mistake, 
if  he  made  one,  was  not  firaudulent 

That  he  should  state  as  his,  the  property  which  belonged  to  a 
house  in  Buenos  Ayres,  whose  members  all  resided  at  the  same 
place,  and  of  which  he  was  the  acting  and  managing  partner, 
was  a  circumstance  which  could  not  appear  important  to  himself, 
and  which  was  of  no  importance  in  the  cause.  These  trivial  and 
accidental  inaccuracies  are  corrected  in  his  claim  and  in  his  t<^t 
afiidavit.  The  court  does  not  think  them  of  sufficient  importance  to 
woric  a  confiscation  of  goods,  of  the  real  neutrality  of  which  no 
serious  doubt  is  entertained. 

2.  Does  the  Ireaty  between  Spain  and  the  United  States  subject 
the  goods  of  either  party,  being  neutral,  to  condemnation  as  enemy 
property,  if  found  by  the  other  in  the  vessel  of  an  enemy  ?  That 
treaty  stipulates  that  neutral  bottoms  shtdl  make  neulial  goods,  but 
contains  no  stipulation  that  enemy  bottoms  shall  communicate  the 
hostile  character  to  the  cargo.  It  is  contended  by  the  captors  that 
the  two  principles  are  so  completely  identified,  that  the  stipulation 
of  the  one  necessarily  includes  the  other. 
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Let  this  proposition  be  examined. 

The  role  that  the  goods  of  an  enemy,  found  in  the  vessel  of  a 
friend,  are  prize  of  war,  and  that  the  goods  of  a  firiend,  foond  in  the 
vessel  of  an  enemy,  are  to  be  restored,  is  believed  to  be  a  part  of  the 
original  law  of  nations,  as  generally,  perhaps  universally,  acknow- 
ledged. Certainly,  it  has  been  fully  and  unequivocally  recognized 
by  the  United  States.  This  rule  is  founded  on  the  simple  and  intelli- 
gible principle  that  war  gives  a  full  right  to  capture  the 
goods  of  an  enemy,  but  gives  no  right  to  •capture  the  goods  [  •419  ] 
of  a  friend.  In  the  practical  application  of  this  principle,  so 
as  to  form  the  rule,  the  propositions  that  the  neuiaral  flag  constitutes 
no  protection  to  enemy  property,  and  that  the  belligerent  flag  com- 
municates no  hostile  character  to  neutral  property,  are  necessarily 
admitted.  The  character  of  the  property,  taken  distinctly  and  sepa- 
rately from  all  other  considerations,  depends  in  no  degree  upon  the 
character  of  the  vehicle  in  which  it  is  found.       - 

Many  nations  have  believed  it  to  be  their  interest  to  vary  this 
simple  aad  natural  principle  of  public  law.  They  have  changed  it 
by  convention  between  themselves,  as  far  as  they  have  believed  it  to 
be  for  their  advantage  to  change  it  But  unless  there  be  something 
in  the  nature  of  the  rule  which  renders  its  parts  unsusceptible  of 
division,  nations  must  be  capable  of  dividing  it  by  express  compact ; 
and  if  they  stipulate  either  that  the  neutral  flag  shall  cover  enemy 
goods,  or  Uiat  the  enemy  flag  shall  infect  friendly  goods,  there  would, 
in  reason,  seem  to  be  no  necessity  for  implying  a  distinct  stipulation 
not  expressed  by  the  parties.  Ti:eaties  are  formed  upon  deliberate 
reflection.  Diplomatic  men  read  the  public  treaties  made  by  other 
nations,  and  cannot  be  supposed  either  to  omit  or  insert  an  article, 
common  in  public  treaties,  without  being  aware  of  the  efiect  of  such 
omission  or  insertion.  Neither  the  one  nor  the  other  is  to  be  ascribed 
to  inattention.  And  if  an  omitted  article  be  not  necessarily  implied 
in  one  v^ch  is  inserted,  the  subject  to  which  that  article  would 
apply  remains  under  the  ancient  rule.  That  the  stipulation  of  immu- 
ni^  to  enemy  goods,  in  the  bottoms  of  one  of  the  parties  being 
neutral,  does  not  imply  a  surrender  of  the  goods  of  that  party  being 
neutral  if  found  in  the  vessel  of  an  enemy,  is  the  proposition  of  the 
counsel  for  the  claimant,  and  he  powerfully  sustains  that  proposition 
by  arguments  arising  from  the  nature  of  the  two  stipulations.  The 
agreement  that  neutral  bottoms  shall  make  neutral  goods  is,  he  very 
JQsdy  remarks,  a  concession  made  by  the  belligerent  to  the  neutraL 
It  enlarges  the  sphere  of  neutral  commerce,  and  gives  to  the  neutral 
flag  a  capacity  not  given  to  it  by  the  law  of  nations. 

The  stipulation  which  subjects  neutral  property,  found  in  the 
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bottom  of  an  enemy,  to  condemnation  as  prize  of  war, 
f  •  420  ]  •  is  a  concession  made  by  the  neutral  to  the  belligerent  It 
narrows  the  sphere  of  neutral  commerce,  and  takes  firom  the 
neutral  a  privilege  he  possessed  under  the  law  of  nations.  The  one 
may  be,  and  often  is,  exchanged  for  the  other.  But  it  may  be  tlie 
interest  and  the  will  of  both  parties  to  stipulate  the  one  without  the 
other;  and  if  it  be  their  interest,  or  their  will,  what  shall  prevent  Us 
accomplishment  ?  A  neutral  may  give  some  other  compensation  for 
the  privilege  of  transporting  enemy  goods  in  scrfety,  or  both  parties 
may  find  an  interest  in  stipulating  for  this  privilege,  and  neither  may 
be  disposed  to  make  to,  or  require  from,  the  other,  the  surrender  of 
any  right  as  its  consideration.  What  shall  restrain  independent 
nations  from  making  such  a  compact  ?  And  how  is  their  intention  to 
be  communicated  to  each  other  or  to  the  world,  so  properly  as  by  the 
compact  itself? 

K  reason  can  furnish  no  evidence  of  the  indissolubility  of  the  two 
maxims,  the  supporters  of  that  proposition  will  certainly  derive  no 
aid  from  the  history  of  their  progress,  from  the  first  attempts  at  their 
introduction  to  the  present  moment 

For  a  considerable  length  of  time  they  were  the  companions  of 
each  other — not  as  one  maxim  consisting  of  a  single  indivisible 
principle,  but  as  two  stipulations ;  the  one,  in  the  view  of  the  parties, 
forming  a  natural  and  obvious  consideration  for  the  otii  r.  The 
celebrated  compact  termed  the  armed  neutrality,  attempted  to  effect 
by  force  a  great  revolution  in  the  law  of  nations.  The  attempt 
failed,  but  it  made  a  deep  and  lasting  impression  on  public  sentiment 
The  character  of  this  effort  has  been  accurately  stated  by  the  counsel 
for  the  claimants.  Its  object  was  to  enlarge,  and  not  in  any  thing  to 
diminish,  the  rights  of  neutrals.  The  great  powers,  parties  to  this 
agreement,  contended  for  the  principle,  that  free  ships  should  make 
free  goods ;  but  not  for  the  converse  maxim ;  so  far  were  they  from 
supposing  the  one  to  follow  as  a  corollary  from  the  other,  that  the 
contreury  opinion  was  openly  and  distinctly  avowed.  The  king  of 
Prussia  declared  his  expectation  that  in  future  neutral  bottoms  would 
protect  the  goods  of  an  enemy,  and  that  neutral  goods  would  be  safe 
in  an  enemy  bottom.  There  is  no  reason  to  believe  that 
[  •  421  ]  this  opinion  *  was  not  common  to  those  powers  who  acceded 
to  the  principles  of  the  armed  neutrality. 

From  tiiat  epoch  to  the  present,  in  the  various  treaties  which  have 
been  formed,  some  contain  no  article  on  the  subject,  and  consequently 
leave  the  ancient  rule  in  full  force.  Some  stipulate  that  the  char- 
acter of  the  cargo  shall  depend  upon  the  flag,  some  that  the  neutral 
flag  shall  protect  the  goods  of  an  enemy,  some  that  the  goods  of  a 
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neutral  in  the  vessel  of  a  Mend  shall  be  prize  of  war,  and  some  that 
the  goods  of  an  enemy  in  a  neutral  bottom  shall  be  safe,  and  that 
£riendly  goods  in  the  bottom  of  an  enemy  shall  also  be  safe. 

This  review,  whieh  was  taken  with  minute  accuracy  at  the  bar, 
certainly  demonstrates  that  in  public  opinion  no  two  principles  are 
more  distinct  and  independent  of  each  other  than  the  two  which  have 
been  contended  to  be  inseparable. 

Do  the  United  States  understand  this  subject  differently  firom  other 
nations  ?  It  is  certainly  not  from  our  treaties  that  this  opinion  can  be 
sustained.  The  United  States  have,  in  some  treaties,  stipulated  for 
both  principles,  in  some  for  one  of  them  only,  in  some  that  neutral 
bottoms  shall  make  neutral  goods,  and  that  firiendly  goods  shall  be 
safe  in  the  bottom  of  an  enemy.  It  is,  therefore,  clearly  understood 
in  the  United  States,  so  far  as  an  opinion  can  be  f(»rmed  on  their 
treaties,  that  the  one  principle  is  totally  independent  of  the  other. 
They  have  stipulated  expressly  for  their  separation,  and  tiiey  have 
sometimes  stipulated  for  the  one  without  the  other. 

But  in  a  correspondence  between  the  secretary  of  state  of  the 
United  States  and  the  minister  of  the  French  republic,  in  1793, 
Prussia  is  enumerated  among  those  nations  with  whom  the  United 
States  had  made  a  treaty  adopting  the  entire  principle  that  the  char- 
acter of  the  cargo  should  be  determined  by  the  character  of  the  flag. 

Not  being  in  possession  of  this  correspondence,  the  court  is  unable 
to  examine  the  construction  it  has  received.  It  has  not  deferred  this 
opinion  on  that  account,  because  the  point  in  controversy  at  that 
time  was  the  obligation  imposed  on  the  United  States  to 
protect  belligerent  *  property  in  their  vesseb,  not  the  liability  [  *  422  J 
of  their  property  to  capture  if  found  in  the  vessel  of  a  bellige- 
rent To  this  point  the  whole  attention  of  the  writer  was  directed, 
and  it  is  not  wonderful  that,  in  mentioning  incidentally  the  treaty 
with  Prussia,  which  contains  the  principle  that  free  bottoms  make 
free  goods,  it  should  have  escaped  his  recollection  that  it  did  not 
contain  the  converse  of  the  maxim.  On  the  talents  and  virtues 
which  adorned  the  cabinet  of  that  day,  on  the  patient  fortitude  with 
which  it  resisted  the  intemperate  violence  with  which  it  was  assailed^ 
on  the  firmness  with  which  it  maintained  those  principles  which  its 
sense  of  duty  prescribed,  on  the  wisdom  of  the  rules  it  adopted,  no 
panegyric  has  been  pronounced  at  the  bar,  in  which  the  best  judg- 
ment of  this  court  does  not  concur.  But  this  respectful  deference 
may  well  comport  with  the  opinion,  that  an  argument  incidentally 
brought  forward  by  way  of  illustration,  is  not  such  full  authority  as 
a  decision  directiy  on  tiie  point  might  have  been. 

3.  The  third  point  made  by  the  captors  is,  that  whatever  construe- 
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tion  might  be  put  on  our  treaty  with  Spain,  considered  as  an  inde- 
pendent measure,  the  ordinances  of  that  government  would  subject 
American  property,  under  similar  circumstances,  to  confiscation,  and, 
therefore,  the  property  claimed  by  Spanish  subjects  in  this  case, 
ought  to  be  condemned  as  prize  of  war. 

The  ordinances  themselves  have  not  been  produced,  nor  has  tiie 
court  received  such  information  respecting  them  as  would  enable  it 
to  decide  certainly,  either  on  their  permanent  existence  or  on  their 
application  to  the  United  States.  But  be  this  as  it  may,  the  court 
is  decidedly  of  opinion  that  reciprocating  to  the  subjects  of  a  nation, 
or  retaliating  on  them,  its  unjust  proceedings  towards  our  citizens,  is 
a  political  not  a  legal  measure.  It  is  for  the  consideration  of  the 
government,  not  of  its  courts.  The  degree  and  the  kind  of  retaliation 
depend  entirely  on  considerations  foreign  to  this  tribunaL  It  may 
be  the  policy  of  the  nation  to  avenge  its  wrongs  in  a  manner  having 
no  affinity  to  the  injury  sustained,  or  it  may  be  its  policy  to  recede 
from  its  Aill  rights,  and  not  to  avenge  them  at  alL  It  is  riot  for  its 
courts  to  interfere  with  the  proceedings  of  the  nation  and  to  thwart 
its  views.  It  is  not  for  us  to  depart  firom  the  beaten  track 
[*423]  *  prescribed  for  us,  and  to  tread  the  devious  and  intricate 
path  of  politics.  Even  in  the  case  of  salvage,  a  case 
peculiarly  within  the  discretion  of  courts,  because  no  fixed  rule  is 
prescribed  by  the  law  of  nations,  congress  has  not  left  it  to  this 
department  to  say  whether  the  rule  of  foreign  nations  shall  be  applied 
to  them,  but  has  by  law  applied  that  rule.  K  it  be  the  will  of  the 
government  to  apply  to  Spcdn  any  rule  respecting  captures  which 
Spain  is  supposed  to  apply  to  us,  the  government  will  manifest  that 
will  by  passing  an  act  for  the  purpose.  Till  such  an  act  be  passed, 
the  court  is  bound  by  the  law  of  nations,  which  is  a  part  of  the  law 
of  the  land. 

Thus  far  the  opinion  of  the  court  hets  been  formed  without  much 
difficulty.  Altiliough  the  principles  asserted  by  the  counsel  have 
been  sustained  on  both  sides  with  great  strength  of  argument,  they 
have  been  found,  on  examination,  to  be  simple  and  clear  in  them- 
selves. Stripped  of  the  imposing  garb  in  which  they  have  been 
presented  to  the  courts  they  have  no  intrinsic  intricacy  which  should 
perplex  the  understanding. 

The  remaining  point  is  of  a  different  character.  Belligerent  ri^ts 
and  neutral  privileges  are  set  in  array  against  each  other.  Their 
respective  pretensions,  if  not  actually  intermixed,  come  into  dose 
contact,  and  the  line  of  partition  is  not  so  distinctly  marked  as  to  be 
clearly  discernible.  It  is  impossible  to  declare  in  fiivor  of  either, 
without  hearing,  firom  the  other,  objections  which  it  is  difficult  to 
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answer,  and  argaments  which  it  is  not  easy  to  refute.  The  court  has 
given  to  this  subject  a  patient  investigation,  and  has  endeavored  to 
avail  itself  of  all  the  aid  which  has  been  furnished  by  the  bar.  The 
result,  if  not  completely  satisfactory,  even  to  ourselves,  is  one  from 
which,  it  is  believed,  we  should  not  depart  were  further  time  allowed 
for  deliberation. 

4.  Has  the  conduct  of  Manuel  Pinto  and  of  The  Nereide  been 
such  as  to  impress  the  hostile  character  on  that  part  of  the  cargo 
which  was  in  fact  neutral  ? 

In  considering  this  question,  the  court  has  examined  separately  the 
parts  which  compose  it 

The  vessel  was  armed,  was  the  property  of  an  enemy,  •  and  [424  ] 
made  resistance.     How  do  these  facts  affect  the  claim  ? 

Had  the  vessel  been  armed  by  Pinto,  that  fact  would  certainly  have 
constituted  an  important  feature  in  the  case.  But  the  court  can  per- 
ceive no  reason  for  believing  she  was  armed  by  him.  He  chartered, 
it  is  true,  the  whole  vessel,  and  that  he  might  as  rightfully  do  as 
contract  for  her  partially ;  but  there  is  no  reason  to  believe  that  he  was 
instrumental  in  arming  her.  The  owner  stipulates  that  The  Nereide 
"  well  manned,  victualled,  equipped,  provided,  and  furnished  with  all 
things  needful  for  such  a  vessel,"  shall  be  ready  to  take  on  board  a 
cargo  to  be  provided  for  her.  The  Nereide,  then,  was  to  be  put,  by 
tiie  owner,  in  the  condition  in  which  she  was  to  sail.  In  equipping 
her,  whether  with  or  without  arms,  Mr.  Pinto  was  not  concerned.  It 
appears  to  have  been  entirely  and  exclusively  the  act  of  the  bellige- 
rent owner. 

Whether  the  resistance  which  was  actually  made,  is  in  any  degree 
imputable  to  Mr.  Pinto,  is  a  question  of  still  more  importance. 

It  has  been  argued  that  he  had  the  whole  ship,  and  that,  therefore, 
the  resistance  was  his  resistance. 

The  whole  evidence  upon  this  point  is  to  be  found  in  the  charter- 
party,  in  the  letter  of  instructions  to  the  master,  and  in  the  answer  of 
Pinto  to  one  of  the  interrogatories  in  prepa/ratorio. 

The  charter-party  evinces  throughout  that  the  ship  remained  under 
the  entire  direction  of  the  owner,  and  that  Pinto  in  no  degree  partici- 
pated in  the  command  of  her.  The  owner  appoints  the  master  and 
stipulates  for  every  act  to  be  performed  by  the  ship,  from  the  date  of 
the  charter-party  to  the  termination  of  the  voyage.  In  no  one  respect, 
except  in  lading  the  vessel,  was  Pinto  to  have  any  direction  of  her. 

The  letter  of  instructions  to  the  master  contains  full  directions  for 
the  regulation  of  his  conduct,  without  any  other  reference  to  Mr. 
Pinto  than  has  been  ahready  stated.     That  reference  shows 
a  positiTe  limitation  of  *  bis  power,  by  the  terms  of  tiie  [  *436  ] 
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charier-party.  Consequently,  he  had  no  share  in  the  government  of 
the  ship. 

But  Pinto  says,  in  his  answer  to  the  6th  interrogatory,  that  "  he  had 
control  of  the  said  ship  snd  cargo." 

Nothing  can  be  more  obvious  than  that  Pinto  could  understand 
himself  as  saying  no  more  than  that  he  had  the  control  of  the  ship 
and  cargo  so  far  as  respected  her  lading.  A  part  of  the  cargo  did 
not  belong  to  him,  and  was  not  consigned  to  him.  His  control  over 
the  ship  began  and  ended  with  putting  the  cargo  on  board.  He  does 
not  appear  ever  to  have  exercised  any  authority  in  liie  management 
of  the  ship.  So  far  from  exercising  any  during  the  battle,  he  went 
into  the  cabin,  where  he  remained  till  the  conflict  was  over.  It  is, 
then,  most  apparent  that  when  Pinto  said  he  had  the  control  of  the 
ship  and  ceurgo,  he  used  those  terms  in  a  limited  sense.  He  used 
them  in  reference  to  the  power  of  lading  her,  given  him  by  the  char- 
ter-party. 

If  in  this  the  court  be  correct,  this  cause  is  to  be  governed  by  the 
principles  which  would  apply  to  it  had  The  Nereide  been  a  general 
ship. 

The  next  point  to  be  considered  is,  the  right  of  a  neutral  to  place 
his  goods  on  board  an  armed  belligerent  merchantman. 

That  a  neutral  may  lawfully  put. his  goods  on  board  a  belligereot 
ship  for  conveyance  on  the  ocean,  is  universally  recognized  as  the 
origined  rule  of  the  law  of  nations.  It  is,  as  has  already  been  stated, 
founded  on  the  plain  and  simple  principle  that  the  property  of  a 
friend  remains  his  property  wherever  it  may  be  found.  "  Since  it  is 
not,'^  says  Vattel,  B.  3,  c.  6,  s.  76,  "  the  place  where  a  thing  is,  which 
determines  the  nature  of  that  thing,  but  the  character  of  the  person 
to  whom  it  belongs,  things  belonging  to  neutral  persons  which  hap- 
pen to  be  in  an  enemy's  country,  or  on  board  an  enemy's  ships,  are 
to  be  distinguil3hed  from  those  which  belong  to  the  enemy." 

Bynkershoek  lays  down  the  same  principles,  in  terms  equally  ex{£- 
cit,  and  in  terms  entitled  to  the  more  consideration,  because 
[  •  426  ]  he  enters  into  the  inquiry  whether  a  *  knowledge  of  the  hos- 
tile character  of  the  vessel  can  affect  the  owner  of  the  goods. 

The  same  principle  is  laid  down  by  other  writers  on  the  same  sub- 
ject, and  is  believed  to  be  contradicted  by  none.  It  is  true  there 
were  some  old  ordinances  of  France  declaring  that  a  hostile  vessel 
or  cargo  should  expose  both  to  condemnation.  But  these  ordinances 
have  never  constituted  a  rule  of  public  law. 

It  is  deemed  of  much  importance  that  the  rule  is  universally  laid 
down  in  terms  which  comiNrehend  an  curmed  as  well  as  an  unarmed 
vessel;  aad  that  armed  vessels  have  never  been  excepted  from  it 
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Bynkerdhoek,  in*  discussing  a  question  suggesting  an  exception,  with 
bis  mind  directed  to  hostilities,  does  not  hint  that  this  privilege  is 
confined  to  unarmed  merchantmen. 

In  point  of  fact,  it  is  believed  that  a  beUigerent  merchant  vessel 
rarely  sails  unarmed,  so  that  this  exception  from  the  rule  would  be 
greater  than  the  rule  itself.  At  all  events,  the  number  of  those  who 
are  armed  and  who  sail  under  convoy,  is  too  great  not  to  have 
attracted  the  attention  of  writers  on  public  law ;  and  this  exception 
to  their  broad  general  rule,  if  it  existed,  would  certainly  be  found  in 
some  of  their  works.  It  would  be  strange  if  a  rule  laid  down,  with 
a  view  to  war,  in  such  broad  terms  as  to  have  universal  application, 
should  be  so  construed  as  to  exclude  from  its  operation  almost  every 
ease  for  which  it  purports  to  provide,  and  yet  that  not  s,  dictum  should 
be  found  in  the  books  pointing  to  such  construction. 

The  antiquity  of  the  rule  is  certainly  not  unworthy  of  considera- 
tion. It  is  to  be  traced  back  to  the  time  when  almost  every  merchant- 
man was  in  a  condition  for  self-defence,  and  the  implements  of  war 
were  so  light,  and  so  cheap,  that  scarcely  any  would  s£dl  without 
tiiem. 

A  belligerent  has  a  perfect  right  to  arm  in  his  own  defence ;  and  a 
neutral  has  a  perfect  right  to  transport  his  goods  in  a  belligerent  ves- 
sel These  rights  do  not  interfere  with  each  other.  The  neutral  has 
DO  control  over  the  belligerent  right  to  arm  —  ought  he  to  be  account- 
able for  the  exercise  of  it  ? 

•  By  placing  neutral  property  in  a  belligerent  ship,  that  [  *  427  ] 
property,  according  to  the  positive  rules  of  law,  does  not 
cease  to  be  neutral.     Why  should  it  be  changed  by  the  exercise  of  a 
belligerent  right,  universally  acknowledged  and  in  common  use  when 
the  rule  was  laid  down,  and  over  which  the  neutral  had  no  control  ? 

The  belligerent  answers,  that,  by  arming,  his  rights  are  impaired. 
By  placing  his  goods  under  the  guns  of  an  enemyf  the  neutral  has 
taken  part  with  the  enemy,  and  assumed  the  hostile  character. 

Previous  to  that  examination  which  the  court  has  been  able  to 
make  of  the  reasoning  by  which  this  proposition  is  sustained,  one 
remark  will  be  made  which  applies  to  a  great  part  of  it.  The  argu- 
ment which,  taken  in  its  fair  sense,  would  prove  that  it  is  unlawful 
to  deposit  goods  for  transportation  in  the  vessel  of  an  enemy  gene- 
rally, however  imposing  its  form,  must  be  unsound,  because  it  is  in 
contradiction  to  acknowledged  law. 

It  is  said  that  by  depositing  goods  on  board  an  armed  belligerent 
the  right  of  search  may  be  impaired,  perhaps  defeated. 

What  is  this  right  of  search  ?  Is  it  a  substantive  and  independent 
rig^  wantonly^  and  in  the  pride  of  power,  to  vex  and  harass  neuiaral 
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commerce,  because  there  is  a  capacity  to  do  so  ?  or  to  indulge  the 
idle  and  mischievous  curiosity  of  looking  into  neutral  trade  ?  or  the 
assumption  of  a  right  to  control  it  ?  If  it  be  such  a  substantive 
and  independent  right,  it  would  be  better  that  cargoes  should  be 
inspected  in  port  before  the  sailing  of  the  vessel^  or  that  belligerent 
licenses  should  be  procured.    But  this  is  not  its  character. 

Belligerents  have  a  full  and  perfect  right  to  capture  enemy  goods 
and  articles  going  to  their  enemy  which  are  contraband  of  war.  To 
the  exercise  of  that  right,  the  right  of  search  is  essential  It  is  a 
means  justified  by  the  end.  It  has  been  truly  denominated  a  right 
growing  out  of,  and  ancillary  to,  the  greater  right  of  capture. 
[  •  428  ]  Where  this  greater  right  may  be  legally  exercised  *  wilii- 
out  search,  the  right  of  search  can  never  arbe  or  come  into 
question. 

But  it  is  said  ihat  the  exercise  of  this  right  may  be  prevented,  by 
the  inability  of  the  party  claiming  it,  to  capture  the  belligerent  carrier 
of  neutral  property. 

And  what  injury  results  from  this  circumstance  ?  If  the  property 
be  neutral,  what  mischief  is  done  by  its  escaping  a  search.  In  so 
doing  there  is  no  sin,  even  as  against  the  belligerent,  if  it  can  be 
eflFected  by  lawful  means.  The  neutral  cannot  justify  the  use  of 
force  or  fraud ;  but  if,  by  means  lawful  in  themselves,  he  can  escape 
this  vexatious  procedure,  he  may  certainly  employ  them. 

To  the  argument  that,  by  placing  his  goods  in  the  vessel  of  an 
armed  enemy,  he  connects  himself  with  that  enemy,  and  assumes  the 
hostile  character,  it  is  answered  that  no  such  connection  exists. 

The  object  of  the  neutral  is  the  transportation  of  his  goods.  His 
connection  with  the  vessel  which  transports  them  is  the  same,  whether 
that  vessel  be  armed  or  unarmed.  The  act  of  arming  is  not  his — it 
is  the  act  of  a  party  who  has  a  right  so  to  do.  He  meddles  not 
with  the  armament,  nor  with  the  war.  Whether  his  goods  were  on 
board  or  not,  the  vessel  would  be  armed  and  would  sail.  His  goods 
do  not  contribute  to  the  armament  further  than  the  freight  he  pays, 
and  freight  he  would  pay  were  the  vessel  unarmed. 

It  is  difficult  to  perceive,  in  this  argument,  any  thing  which  does 
not  also  apply  to  an  unarmed  vessel  In  both  instances,  it  is  the 
right  and  the  duty  of  the  carrier  to  avoid  capture  and  to  prevent  a 
search.  There  is  no  difference,  except  in  the  degree  of  capacity  to 
carry  this  duty  into  effect.  The  argument  would  operate  against 
the  rule  which  permits  the  neutral  merchant  to  employ  a  belligerent 
vessel  withoujt  imparting  to  his  goods  the  belligerent  character. 

The  argument  respecting  resistance  stands  on  the  same  ground 
with  that  which  respects  arming. '  Both  are  lawful.    Neither  of  them 
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is  chargeable  to  the  goods,  *  or  their  owner,  where  he  has  [  *  429  ] 

taken  no  part  in  it.     They  are  incidents  to  the  character  of 

the  vessel ;  and  may  always  occur  where  the  carrier  is  belligerent 

It  is  remarkable  that  no  express  authority  on  either  side  of  this 
question  can  be  found  in  the  books.  A  few  scanty  materials,  made 
up  of  inferences  from  cases  depending  on  other  principles,  have  been 
gfeaned  from  the  books,  and  ernployed  by  both  parties.  They  are. 
certainly,  not  decisive  for  or  against  either. 

The  celebrated  case  of  the  Swedish  convoy  has  been  pressed  into 
the  service.  But  that  case  decided  no  more  than  this,  that  a  neutral 
may  arm,  but  cannot  by  force  resist  a  search.  The  reasoning  of  the 
judge  on  that  occasion  would  seem  to  indicate  that  the  resistance 
condemned  the  cargo,  because  it  was  unlawful  It  has  been  inferred 
on  the  one  side  that  the  goods  would  be  infected  by  the  resistance 
of  the  ship,  and  on  the  other  that  a  resistance  which  is  lawful,  and  is 
not  produced  by  the  goods,  will  not  change  their  character. 

The  case  of  The  Catharine  Elizabeth,  6  Rob.  232,  approaches 
more  nearly  to  that  of  The  Nereide,  because  in  that  case,  as  in  this, 
there  were  neutral  goods  and  a  belligerent  vessel.  It  was  certainly 
a  case,  not  of  resistance,  but  of  an  attempt  by  a  part  of  the  crew  to 
seize  the  capturing  vessel.  Between  such  an  attempt  and  an  attempt 
to  take  the  same  vessel  previous  to  capture,  there  does  not  seem  to  be 
a  total  dissimilitude.  But  it  is  the  reasoning  of  the  judge,  and  not  his 
decision,  of  which  the  claimants  would  avail  themselves.  He  distin- 
guishes between  the  effect  which  the  employment  of  force  by  a 
belligerent  owner  or  by  a  neutral  owner  would  have  on  neutral  gopds. 
The  first  is  lawful,  the  last  unlawful.  The  belligerent  owner  violates 
no  duty.  He  is  held  by  force,  and  may  escape  if  he  can.  From  the 
marginal  note  it  appears  that  the  reporter  understood  this  case  to 
decide,  in  principle,  that  resistance  by  a  belligerent  vessel  would  not 
confiscate  the  cargo.  It  is  only  in  a  case  without  express  authority 
that  such  materials  can  be  relied  on. 

K  the  neutral  character  of  the  goods  is  forfeited  by  the  resistance 
of  the  belligerent  vessel,  why  is  not  the  neutral  character  of 
the  passengers  forfeited  by  the  same  •cause?  The  master  [  •430  ] 
and  crew  are  prisoners  of  war ;  why  are  not  those  pas- 
sengers who  did  not  engage  in  the  conflict  also  prisoners  ?  That 
they  are  not,  would  seem  to  the  court  to  afford  a  strong  argument  in 
favor  of  the  goods.  The  law  would  operate  in  the  same  manner  on 
both. 

It  cannot  escape  observation,  that,  in  argument,  the  neutral  fireighter 
has  been  continually  represented  as  arming  The  Nereide,  and  impel- 
ling her  to  hostility.     He  is  represented  as  drawing  forth  and  guiding 
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her  warlike  energies.  The  court  does  not  so  understand  the  case. 
The  Nereide  was  armed,  governed,  and  conducted  by  belligerents. 
With  her  force,  or  her  conduct,  the  neutral  shippers  had  no  concern. 
They  deposited  their  goods  on  board  the  vessel,  and  stipulated  for 
their  direct  transportation  to  Buenos  Ayres.  It  is  true  that,  on  her 
passage,  she  had  a  right  to  defend  herself,  did  defend  herself,  and 
might  have  captured  an  assailing  vessel;  but  to  search  for  the 
enemy  would  have  been  a  violation  of  the  charter-party  and  of  her 
duty. 

With  a  pencil  dipped  in  the  most  vivid  colors,  and  guided  by  the 
hand  of  a  master,  a  splendid  portrait  has  been  drawn,  exhibiting  this 
vessel  and  her  freighter  as  forming  a  single  figure,  composed  of  the 
most  discordant  materials,  of  peace  and  war.  So  exquisite  was  tl^ 
skill  of  the  artist,  so  dazzling  the  garb  in  which  the  figure  was  pre- 
sented, that  it»  required  the  exercise  of  that  cold  investigating  faculty 
which  ought  always  to  belong  to  those  who  sit  on  this  bench,  to 
discover  its  only  imperfection ;  its  want  of  resemblance. 

The  Nereide  has  not  that  centaur-Uke  appearance  which  has  been 
ascribed  to  her.  She  does  not  rove  over  the  ocean,  hurling  the 
thunders  of  war  while  sheltered  by  the  olive  branch  of  peace.  She 
is  not  composed  in  part  of  the  neutral  character  of  Mr.  Pinto,  and 
in  part  of  the  hostile  character  of  her  owner.  She  is  an  open  and 
declared  belligerent ;  claiming  all  the  rights,  and  subject  to  all  the 
dangers,  of  the  belligerent  character.  She  conveys  neutral  property, 
which  does  not  engage  in  her  warlike  equipments,  or  in  any  employ- 
ment she  may  make  of  .them;  which  is  put  on  board  solely  for  the 
purpose  of  transportation,  and  which  encounters  the  hazard 
[  •  431  ]  incident  *  to  its  situation ;  the  hazard  of  being  taken  into 
port,  and  obliged  to  seek  another  conveyance,  should  its 
carrier  be  captured. 

In  this  it  is  the  opinion  of  the  majority  of  the  court  there  is  notiiing 
unlawfuL  The  characters  of  the  vessel  and  cargo  remain  as  distinct 
in  this  as  in  any  other  case.  The  sentence,  therefore,  of  the  circuit 
court  must  be  reversed,  and  the  property  claimed  by  Manuel  Pinto 
for  himself  and  his  partners,  and  for  those  other  Spaniards  for  whom 
he  has  claimed,  be  restored,  and  the  libel,  as  to  that  property,  be 
dismissed. 

Johnson,  J.  Circumstances,  known  to  this  court,  have  imposed 
upon  me,  in  a  great  measure,  the  responsibility  of  this  decision.  I 
approach  the  case  with  all  the  hesitation  which  respect  for  the  opinion 
of  others,  and  a  conviction  of  the  novelty  and  importance  of  some 
of  the  questions,  are  calculated  to  inspire.   The  same  respect  imposes 
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apon  me  an  obligation  briefly  to  state  the  coarse  of  reasoning  by 
which  I  am  led  to  my  conclusion* 

On  the  minor  points  I  feel  no  difBculty.  There  is  nothing  to 
support  the  charge  of  English  domiciliation ;  the  charges  of  prevari- 
cation are  satisfactorily  explained;  and,  on  the  question  of  national 
character,  we  must  yet  awhile  reluctantly  yield  to  the  acknowledg- 
ment that  Buenos  Ayres  is  not  free. 

On  the  construction  of  the  Spanish  treaty,  I  feel  as  little  hesitation. 
That  a  stipulation,  calculated  solely  to  produce  an  extension  of  neu- 
tral rights,  should  involve  in  itself  a  restriction  of  neutral  rights ; 
that  a  mutual  and  gratuitous  concession  of  a  belligerent  right,  should 
draw  after  it  a  necessary  relinquishment  of  a  neutral  right,  which  has 
never  yielded  but  to  express  and  (generally)  extorted  stipulation  ; 
are  conclusions  wholly  irreconcilable  to  any  principle  of  logical 
deduction. 

Nor  does  the  argument  founded  on  reciprocity  stand  on  any  better, 
ground.  There  is  a  principle  of  reciprocity  known  to  courts  admin- 
istering international  law ;  but  I  trust  it  is  a  reciprocity  of  benevo- 
lence, and  that  the  angry  passions  which  produce  revenge  and  retali- 
ation, will  never  exert  their  influence  on  the  administration 
of  •justice.  Dismal  would  be  the  state  of  the  world,  and  [  *432  ] 
melancholy  the  ofiice  of  a  judge,  if  all  the  evils  which  the 
perfidy  and  injustice  of  power  inflict  on  individual  man,  were  to  be 
reflected  from  the  tribunals  which  profess  peace  and  good-will  to  all 
mankind.  Nor  is  it  easy  to  see  how  this  principle  of  reciprocity,  on 
the  broad  scale  by  which  it  has  been  protracted  in  this  case,  can  be 
reconciled  to  the  distribution  of  power  made  in  our  constitution 
among  the  three  great  departments  of  government.  To  the  legisla- 
tive power  alone  it  must  belong  to  determine  when  the  violence  of 
other  nations  is  to  be  met  by  violence.  To  the  judiciajy,  to  admin- 
ister law  and  justice  as  it  is^  not  as  it  is  made  to  be  by  the  folly  or 
caprice  of  other  nations. 

Tiie  last  question  in  the  case  is  the  only  one  on  which  I  feel  the 
slightest  difficulty. 

The  general  rule,  the  incontestable  principle  is,  that  a  neutral  has 
a  right  to  employ  a  belligerent  carrier.  He  exposes  himself  thereby 
to  capture  and  detention,  but  not  to  condemnation. 

To  support  the  condemnation  in  this  case,  it  is  necessary  to  estab- 
lish an  exception  to  this  rule ;  and  it  is  important  to  lay  down  the 
exceptions  contended  for,  with  truth  and  precision. 

In  the  first  place,  it  is  contended  that  a  neutral  has  not  a  right  to 
transport  his  goods  on  board  of  an  armed  belligerent 
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Secondly,  that  if  this  right  be  conceded,  Pinto,  in  this  case,  has 
carried  the  exercise  of  it  beyond  the  duties  of  fair  neutrality ; 

1.  By  laying  the  vessel  under  the  obligation  of  a  contract  to  sail 
with  convoy. 

2.  By  chartering  an  entire  armed  vessel  of  the  enemy,  and  thus 
expediting  an  armed  hostile  force. 

3.  By  taking  in  enemy  goods  on  freight,  and  thereby  laying  him- 
self under  an  implied  contract  that  the  armament  of  the  vessel  shoidd 

be  used  in  its  defence. 
[  •433  J       •4.  It  was  also  contended  that  he  had,  in  fact,  armed  the 
vessel  after  chartering  her,  and  increased  her  force  by  admit- 
ting passengers. 

5.  That  the  correspondence,  found  on  board,  shows  that  the  arma- 
ment was  immediately  directed  against  capture  by  Americans. 

On  the  first  and  principal  ground  much  may  be  said,  but  nothing 
added  to  the  ingenious  discussion  which  it  has  received  from  coun- 
sel. 

The  question  is,  why  may  not  a  neutral*  transport  his  goods  on 
board  an  armed  belligerent  ?  No  writer  on  the  law  of  nations  has 
suggested  this  restriction  on  his  rights ;  and  it  can  only  be  sustained 
on  the  ground  of  its  obstructing  the  exercise  of  some  belligerent  right. 
What  belligerent  right  does  it  interfere  with?  Not  the  right  of 
search,  for  that  has  relation  to  the  converse  case ;  it  is  a  right  result- 
ing from  the  right  of  capturing  enemy's  goods  in  a  neutral  bottom. 
It  must  be  then  the  right,  which  every  nation  asserts,  of  being  the 
sole  arbiter  of  its  own  conduct  towards  other  nations,  and  deciding 
for  itself,  whether  property,  claimed  as  neutral,  be  owned  as  claimed. 
The  question  is  thus  fairly  stated  between  the  neutral  and  belligerent. 
On  the  one  hand,  the  neutral  claims  the  right  of  transporting  his 
goods  in  the  hostile  bottom ;  on  the  other,  the  belligerent  objects  to 
his  doing  it  under  such  circumstances  as  to  impair  his  right  of  judg- 
ing, between  himself  and  the  neutral,  on  the  neutrality  of  his  property 
and  conduct.  The  evidence  of  authority,  the  practice  of  the  world, 
and  the  reason  and  nature  of  things,  must  decide  between  them. 

All  these  are,  in  my  opinion,  in  favor  of  the  neutral  claim. 

Every  writer  on  international  law  acknowledges  the  right  of  the 
neutral  to  transport  his  goods  in  a  hostile  bottom.  No  writer  has 
restricted  the  exercise  of  that  right  to  unarmed  ships. 

Every  civilized  nation  (with  the  exception  of  Spain)  has  unequivo- 
cally acknowledged  the  existence  of  this  right,  unless  it  be 
[  ^434  ]  relinquished  by  express  stipulation,  'and,  even  with  regard 
to  Spain,  the  evidence  is  wholly  unsatisfactory  to  prove  that 
she  maintains  a  different  doctrine.     My  present  belief  is,  that  she 
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does  not ;  but,  admit  that  she  does ;  and  surely  the  practice  of  one 
nation,  and  that  one  not  the  most  enlightened  or  commercial,,  ought 
not  to  be  permitted  to  control  the  law  of  the  world. 

And  what  is  the  decision  of  reason  on  the  merits  of  these  conflict- 
ing pretensions  ? 

Her  first  and  favorite  answer  would  be,  that  were  the  scales 
equally  suspended  between  the  parties,  the  decision  ought  to  be 
given  in  favor  of  humanity. 

Already  is  the  aspect  of  the  world  sufficiently  darkened  by  the 
horrors  of  war.  It  is  time  to  listen  to  the  desponding  claims  of  a 
man  engaged  in  the  peaceful  pursuits  of  life. 

But  there  are  considerations  in  favor  of  the  neutral  to  which  the 
heart  need  not  assent ;  they  are  addressed  to  the  judgment  alone. 

Admit  the  claim  of  the  belligerent,  and  you  fritter  away  the  right 
of  the  neutral  until  it  is  attenuated  to  a  vision. 

Admit  the  claim  of  the  neutral,  and  it  is  attended  with  a  very 
immaterial  change  in  the  rights  and  interests  of  the  belligerent. 

Where  are  we  to  draw  the  line  ?  K  a  vessel  is  not  to  be  armed, 
what  is  to  amount  to  an  exceptionable  armament  ?  It  extends  to  an 
absolute  and  total  privation  of  the  right  of  arming  a  hostile  ship. 
Resistance,  and  even  capture,  is  lawful  to  any  belligerent  that  is 
attacked. 

On  the  other  hand,  what  injury  is  done  to  the  belligerent  by  recog- 
nizing the  right  of  the  neutral  ?  The  cargo  of  a  belligerent  neither 
adds  to  nor  diminishes  his  right  to  resist.  K  empty,  he  must  be 
subdued  before  he  can  be  possessed ;  and,  if  laden,  the  right  or  faculty 
of  resistance  is  in  nowise  increased.  It  is  inherent  in  her  national 
character,  and  can  be  exercised  by  strict  righx,  without  any 
reference  to  the  cargo  that  she  •contains.  Suppose  the  [  •435  ] 
case  of  a  vessel  and  cargo  wholly  neutral ;  even  she  posses- 
ses a  natural  right  to  resist  seizure;  but  her  resistance  must  be 
effectual,  or  international  law  pronounces  her  forfeited.  What  injury 
Results  to  the  belligerent  cruizer  ?  If  the  cargo  be  really  neutral,  the 
exercise  of  his  right  of  judging  becomes  immaterial ;  and  if  it  be 
contraband,  or  otherwise  subject  to  condemnation,  what  reason  in 
nature  can  be  assigned  why  the  neutral  owner  should  not  throw 
himself  upon  the  fortune  of  war,  and  rely  upon  the  protection  of 
your  enemy  ?  You  treat  him  as  an  enemy,  if  captured,  and  why 
should  not  he  regard  you  as  an  enemy,  and  provide  for  hb  defence 
against  you  ?  I  can  very  well  conceive  that  a  case  may  occur  in 
which  it  may  become  the  policy  of  this  country  to  throw  down  the 
gauntlet  to  the  world,  and  assert  a  different  principle.  But  the  policy 
of  these  States  is  submitted  to  the  wisdom  of  the  legislature,  and  I 
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shall  feel  myself  bound  by  other  reasons  until  the  constitutional 
power  shall  decide  what  modifications  it  will  prescribe  to  the  exercise 
of  any  acknowledged  neutral  right. 

The  second  ground  of  exception  resolves  itself  into  several  points, 
and  presents,  to  my  mind,  the  greatest  difficulties  in  the  case. 

1.  There  is  a  stipulation  contained  in  the  charter-party,  that  the 
vessel  shall  sail  with  convoy. 

2.  Pinto  chartered  the  whole  vessel. 

3.  He  took  in  sub-affreightment  of  hostile  goods. 

4.  It  is  contended  he  had  contributed  to  the  arming  and  manning 
of  the  vessel  after  chartering  her. 

5.  And  that  her  equipment  was  pointedly  against  American  capture. 
With  regard  to  the  two  latter  points,  I  am  of  opinion  that  the 

evidence  does  not  prove  that  Pinto  contributed  to  the  armament  of 
the  vessel ;  and  if  she  was  armed  by  the  owners,  that  it  was  against 
American  capture  is  immaterial  As  to  the  passengers,  Pinto  had 
no  control  over  the  reception  of  them  into  the  vessel  He 
[  •  436  ]  had  *  taken  the  hold  and  two  berths  in  the  cabin ;  as  to  the 
residue  it  remained  subject  to  the  disposal  of  the  captain  or 
owner. 

With  regard  to  the  three  other  points,  after  the  best  consideration 
that  I  have  been  able  to  give  the  subject,  I  satisfy  my  mind  by  two 
considerations. 

1.  I  will  not  now  give  an  opinion  upon  the  abstract  case  of  an 
individual  neutral  to  all  the  world.  It  is  known  that  Pinto  was 
liable  to  capture  both  by  the  French  and  Carthaginians.  This 
justified  him  in  placing  himself  under  British  protection ;  and  if,  in 
the  exercise  of  this  unquestionable  right,  he  has  incidentally  impaired 
the  exercise  of  our  right  of  seizure  for  adjudication,  we  have  nothing 
to  complain  of.  The  case  occurs  daily;  and  nothing  but  candor 
and  fairness  can  be  exacted  of  a  neutral  under  such  circumstances, 

2.  There  appears  to  prevail  much  misconception  with  regard  to  the 
control  acquired  by  Pinto,  in  this  vessel,  under  the  charter-party. 
His  contract  gave  him  the  occupation  of  the  hold  of  the  vessel  and 
two  berths  in  the  cabin  ;  but  went  no  further.  Over  the  conduct  of 
the  master  and  crew,  in  navigating  or  defending  the  vessel,  it  com- 
municated to  him  no  power.  It  is  true  that,  by  the  conduct  of  the 
master  and  the  fate  of  the  vessel,  he  might  be  incidentally  affected  as 
a  sub-freighter,  and  so  far  he  had  an  interest  in  her  defence ;  still, 
however,  it  is  reducible  to  the  general  interest  which  he  had  in  the 
performance  of  the  voyage,  and  it  does  not  appear  that  he  ever  acted 
under  an  idea  of  being  authorized  to  control  the  conduct  of  the 
captain,  or  took  any  part  in  the  conflict  which  preceded  the  capture. 
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I  am  of  opinion  that  the  judgment  should  be  reversed,  and  the 
property  restored. 

Stort,  J.  My  opinion  will  be  confined  to  the  point  last  argued, 
because  it  definitively  disposes  of  the  cause  against  the  claim  of  Mr. 
Pinto. 

The  facts  material  to  this  point,  are  that  Mr.  Knto  chartered  The 
Nereide,  an  uncommissioned  armed  ship  belonging  to  Brit- 
ish subjects,  for  a  voyage  firom  London  •to  Buenos  Ayres,  [  *  437  ] 
and  back  to  London,  at  a  stipulated  freight  The  ship  was 
to  be  navigated  during  the  voyage,  at  the  expense  of  the  general 
owner,  who  expressly  covenanted,  in  the  charter-party  with  Mr. 
Pinto,  that  she  should  sail  on  the  voyage  under  British  convoy. 
Mr.  Pinto,  having  thus  hired  the  whole  ship,  took  on  board  sundry 
shipments,  partly  on  his  own  or  Spanish  account,  and  partly  on 
account  of  British  merchants,  firom  whom  he  was  to  receive,  in  lieu 
of  fireight,  a  portion  of  the  profits  and  commissions.  The  Nereide 
sailed  with  her  cargo  imder  British  convoy,  and  with  instructions 
firom  the  owner  to  the  master  to  govern  himself,  in  relation  to  the 
objects  of  the  charter-party,  according  to  the  direction  of  Mr.  Pinto, 
who  accompanied  the  ship  in  the  voyage.  During  the  passage  to 
Buenos  Ayres,  The  Nereide  was  accidentaUy  separated  firom  the 
convoy,  and,  while  endeavoring  to  regain  it,  was,  after  a  vigorous 
but  unsuccessful  resistance,  captured  by  the  privateer  Governor 
Tompkins,  and  brought  into  New  York  for  adjudication. 

It  is  explicitly  asserted,  in  the  testimony,  that  Mr.  Pinto  took  no 
part  in  the  resistance  at  the  time  of  the  capture. 

The  question  is,  whether,  upon  these  facts,  Mr.  Pinto,  assuming 
him  to  be  a  neutral,  has  so  incorporated  himself  with  the  enemy 
interests  as  to  forfeit  that  protection  which  the  neutral  character 
would  otherwise  afford  him.  , 

The  general  doctrine,  though  formerly  subject  to  many  learned 
doubts,  is  now  incontrovertibly  established,  that  neutral  goods  may 
be  lawfoUy  put  on  board  of  an  enemy  ship  without  being  prize  of 
war.  As  this  doctrine  is  asserted  in  the  most  broad  and  unqualified 
manner  in  publicists,  it  is  thence  attempted  to  be  inferred,  by  the 
counsel  for  the  claimant,  that  no  distinction  can  exist  whether  the 
ship  be  armed  or  unarmed,  or  be  captured  with  or  without  resist- 
ance—  arguments  of  this  sort  are  liable  to  many  objections,  and  are, 
in  general,  wholly  unsatisfactory.  Elementary  writers  rarely  explain 
the  principles  of  public  law  with  the  minute  distinctions  which  legal 
precision  requires.  Many  of  the  most  important  doctrines  of  the 
prize  courts  will  not  be  found  to  be  treated  of,  or  even  glanced  at,  in 
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the  elaborate  treatises  of  Grotins,  or  Puffendorf,  or  Vattel.  A  striking 

illustration  is  their  total  silence  as  to  the  illegality  and  penal 
[•438]  consequences  •of  a  trade  with  the  public  enemy.     Even 

Bynkershoek,  who  writes  professedly  on  prize  law,  is  defi- 
cient in  many  important  doctrines  which  every  day  regulate  the 
decrees  of  prize  tribunals.  And  the  complexity  of  modern  commerce 
has  added  incalculably  to  the  number  as  well  as  the  intricacy  of 
questions  of  national  law.  In  what  publicist  are  to  be  found  the 
doctrines  as  to  the  illegality  of  carrying  enemy  dispatches,  and  of 
engaging  in  the  coasting,  fishing,  or  other  privileged  trade'  of  the 
enemy  ?  Where  are  transfers  in  transitu  pronounced  to  be  illegal? 
Where  are  accurately  and  systematically  stated  all  the  circum- 
stances which  impress  upon  the  neutral,  a  general,  or  a  limited, 
hostile  character,  either  by  reason  of  his  domicile,  his  territorial 
possessions,  or  his  connection  in  a  house  of  trade,  in  the  enemy 
country?  The  search  would  be  nearly  in  vain  in  the  celebrated 
jurists  whose  authority  has  been  quoted  to  silence  the  present 
inquiry.  Yet  the  argument  would  be  no  less  forcible  that  tiiese 
doctrines  have  not  a  legal  existence  because  not  found  in  systematic 
treatises  on  the  law  of  nations,  than  that  which  has  been  so  earnestly 
pressed  upon  us  by  the  counsel  for  the  claimants.  The  assumed 
inference  is  then  utterly  inadmissible.  The  question  before  the  court 
must  be  settled  upon  other  grounds ;  upon  a  just  application  of  the 
principles  which  regulate  neutral,  as  well  as  belligerent,  rights  and 
duties.     Let  us,  then,  proceed  to  consider  them :  — 

It  is  a  dear  maxim  of  national  layr  that  a  neutral  is  bound  to  a 
perfect  impartiality  as  to  all  the  beUigerents.  K  he  incorporate  him- 
self into  the  measures  or  policy  of  either,  if  he  become  auxiliary  to 
the  enterprises  or  acts  of  either,  he  forfeits  his  neutral  cheuracter. 
Nor  is  this  all  In  relation  to  his  commerce,  he  is  bound  to  submit 
to  the  belligerent  right  of  search,  and  he  cannot  lawfully  adopt  any 
measures  whose  direct  object  is  to  withdraw  that  commerce  from  the 
most  liberal  and  accurate  search,  without  the  application,  on  the  part 
of  the  belligerent,  of  superior  force.  If  he  resist  this  exercise  of 
lawful  right,  or  if,  with  a  view  to  resist  it,  he  take  the  protection  of 
an  armed  neutral  convoy,  he  is  treated  as  an  enemy,  and  his  property 
is  confiscated.  Nor  is  it  at  all  material  whether  the  resistance  be 
direct  or  constructive.    The  resistance  of  the  convoy  is  the  resistance 

of  all  the  ships  associated  under  the  common  protection, 
[  •  439  ]  without  any  •distinction  whether  the  convoy  belong  to  the 

same  or  to  a  foreign,  neutral  sovereign — for,  upon  the  prin- 
ciples of  natural  justioe,  a  neutral  is  justiy  chargeable  with  the  acts 
of  the  party  whidi  he  voluntarily  adopts,  or  of  which  he  seeks  tbe 
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shelter  and  protection.  Qui  sentit  commodum  sentire  debet  et  onus  — 
these  principles  are  recognized  in  the  memorable  cases  of  The  Maria, 
1  Rob.  340,  and  The  Elsebe,  5  Rob.  173 ;  and  can  never  be  shaken 
without  delivering  over  to  endless  controversy  and  conflict  the  mari- 
time rights  of  the  world. 

It  has,  however,  been  supposed,  by  the  counsel  of  the  claimants, 
that  a  distinction  exists  between  taking  the  protection  of  a  neutral, 
aad  of  a  belligerent  convoy.  That  in  the  former  case  all  armament 
for  resistance  is  unlawful ;  but  in  the  latter  case  it  is  not  only  lawful, 
but  in  the  highest  degree  commendable.  That  although  an  unlawful 
act,  as  resistance  by  a  neutral  convoy,  may  justly  affect  the  whole 
associated  ships ;  yet  it  is  otherwise  of  a  lawful  act,  as  resistance  of 
a  belligerent  ship,  for  no  forfeiture  can  reasonably  grow  out  of  such 
an  act,  which  is  strictly  justifiable. 

The  fallacy  of  the  argument  consists  in  assuming  the  very  ground 
in  controversy,  and  in  confounding  things  in  their  own  nature 
entirely  distinct  An  act  perfectly  lawful  in  a  belligerent,  may  be 
flagrantly  wrongful  in  a  neutral.  A  belligerent  may  lawfully  resist 
search ;  a  neutral  is  bound  to  submit  to  it.  A  belligerent  may  carry  on 
his  commerce  by  force  ;  a  neutral  cannot.  A  belligerent  may  capture 
the  property  of  his  enemy  on  the  ocean ;  a  neutral  has  no  authority 
whatever  to  make  captures.  The  same  act,  therefore,  that,  with 
reference  to  the  rights  and  duties  of  the  one,  may  be  tortious,  may, 
with  reference  to  the  rights  and  duties  of  the  other,  be  perfectly  justi- 
fiable. The  act  then,  as  to  its  character,  is  to  be  judged  of,  not 
merely  by  that  of  the  parties  through  whose  immediate  instrumen- 
tality it  is  done,  but  also  by  the  character  of  those,  who,  having 
cooperated  in,  assented  to,  or  sought  protection  from  it,  would  yet 
withdraw  tjiemselves  from  the  penalties  of  the  act  It  is  analogous 
to  the  case  at  common  law  where  an  act,  justifiable  in  one  party,  does 
not,  from  that  fact  alone,  shelter  his  coadjutor.  They  must 
stand  or  fall  upon  *  their  own  merits.  It  would  be  strange  [  •  440  ] 
indeed,  if,  because  a  belligerent  may  kill  his  enemy,  a  neutral 
may  aid  in  the  act ;  or  because  a  belligerent  may  resist  search,  a 
neutral  may  cooperate  to  make  it  effectual.  It  is,  therefore,  an 
assumption  utterly  inadmissible,  that  a  neutral  can  avail  himself  of 
the  lawful  act  of  an  enemy  to  protect  himself  in  an  evasion  of  a  clear 
belligerent  right 

And  what  reason  can  there  be  for  the  distinction  contended  for  ? 
Why  is  the  resistance  of  the  convoy  deemed  the  resistance  of  the 
whole  neutral  associated  ships,  let  them  belong  to  whom  they  may  ? 
It  is  not  that  there  is  a  direct  and  immediate  cooperation  in 
the  resistance,  because    the    case    supposes  the  contrary.      It  is 
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not  that  the  resistance  of  the  convoy  of  the  sovereign  is  deemed 
an  act  to  which  all  his  own  subjects  consent,  because  the  ships  of 
foreign  subjects  would  then  be  exempted.  It  is  because  there  is  a 
constructive  resistance  resulting  in  law  from  the  common  association 
and  voluntary  protection  against  search,  under  a  full  knowledge  of 
the  intentions  of  the  convoy  ?  Then  the  principle  applies  as  well  to 
a  belligerent  as  to  a  neutral  convoy  ?  For  it  is  manifest  that  the 
belligerent  will,  at  all  events,  resist  search ;  and  it  is  quite  as  manifest 
that  the  neutral  seeks  belligerent  protection  with  an  intent  to  evade 
it.  Is  it  that  an  evasion  of  search,  by  the  employment,  protection,  or 
terror  of  force,  is  inconsistent  with  neutral  duties  ?  Then  a  fortiori 
the  principle  applies  to  a  case  of  belligerent  convoy,  for  the  resistance 
must  be  presumed  to  be  more  obstinate  and  the  search  more  perilous. 

There  can  be  but  little  doubt  that  it  is  upon  the  latter  principles 
that  the  penalty  of  confiscation  is  applied  to  neutrals.  The  law  pro- 
ceeds yet  further,  and  deems  the  sailing  under  convoy  as  an  act  per 
se  inconsistent  with  neutrality,  as  a  premeditated  attempt  to  oppose, 
if  practicable,  the  right  of  search,  and,  therefore,  attributes  to  such 
preliminary  act,  the  full  effect  of  actual  resistance.  In  this  respect  it 
applies  a  rule  analogous  to  that  in  cases  of  blockade,  where  the  act 
of  sailing  with  an  intent  to  break  a  blockade,  is  deemed  a  sufficient 
breach  to  authorize  confiscation.  And  Sir  W.  Scott  manifestly 
recognizes  the  correctness  of  this  doctrine  in  The  Maria, 
[  ^441  ]  'although  the  circumstances  of  that  case  did  not  require  its 
rigorous  application. 

Indeed,  in  relation  to  a  neutral  convoy,  the  evidence  of  an  intent 
to  resist,  as  well  as  of  constructive  resistance,  is  far  more  equivocal 
than  in  case  of  a  belligerent  convoy.  In  the  latter  case,  it  is  necessa- 
rily known  to  the  convoyed  ships  that  the  belligerent  is  bound  to 
resist,  and  will  resist,  until  overcome  by  superior  force.  It  is  impossi- 
ble,  therefore,  to  join  such  convoy  without  an  intention  to  receive  the 
protection  of  belligerent  force,  in  such  manner,  and  under  such  cir- 
cumstances, as  the  belligerent  may  choose  to  apply  it.  It  is  an 
adoption  of  his  acts,  and  an  assistance  of  his  interests  during  the 
assumed  voyage.  To  render  the  convoy  an  effectual  protection,  it  is 
necessary  to  interchange  signals  and  instructions,  to  communicate 
information,  and  to  watch  the  approach  of  every  enemy.  The  neu- 
tral solicitously  aids  and  cooperates  in  all  these  important  transac- 
tions, and  thus  far  manifestly  sides  with  the  belligerent,  and  performs, 
as  to  him,  a  meritorious  service  —  a  service  as  little  reconcilable 
with  neutral  duties,  as  the  agency  of  a  spy,  or  the  fraud  of  a  bear^ 
of  hostile  dispatches.  In  respect  to  a  neutral  convoy,  tiie  inference 
of  constructive  cooperation  and  hostility  is  far  less  certain  and  direct 
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To  condemn,  in  such  case,  is  pushing  the  doctrine  to  a  great  extent, 
since  it  is  acting  upon  the  presumption,  which  is  not  permitted  to  be 
contradicted,  that  all  the  convoyed  ships  distinctly  understood  and 
adopted  the  objects  of  the  convoy,  and  intimately  blended  their  own 
interests  with  hostile  resistance. 

There  is  not,  then,  the  slightest  reason  for  the  favorable  distinc- 
tion, as  to  the  beUigerent  convoy,  assumed  by  counsel.  On  the  con- 
trary, every  presumption  of  hostility  is,  in  such  case,  more  violent, 
and  every  suspicion  of  unneutral  conduct  more  inflamed.  And  so  in 
the  argument  of  The  Maria,  1  Rob.  346,  it  was  conceded  by  the 
counsel  for  the  claimants,  and  recognized  by  the  court  It  was  there 
said  by  counsel  that  it  seemed  admitted  by  the  court,  on  a  former 
day,  that  there  was  a  just  distinction  to  be  made  between  the  two 
cases  of  convoy,  namely :  between  the  convoy  of  an  enemy's  force, 
and  a  neutral  convoy;  that  the  former  (that  is,  enemy  convoy) 
would  stamp  a  primary  character  of  hostility  on  all  ships 
*  sailing  under  its  protection,  and  it  would  rest  on  the  par-  [  *442  ] 
ties  to  take  themselves  out  of  the  presumption  raised  against 
them ;  but  that,  even  in  that  case,  it  would  be  nothing  more  than  a 
presumption,  which  had  been  determined  by  a  late  case  before  the 
lords,  The  Sampson,  Barney,  an  asserted  American  ship  sailing  with 
French  cruizers,  at  the  time  they  engaged  some  English  ships,  and 
communicating  with  the  French  ships  by  signal  for  battle.  That,  in 
that  case,  although  there^  had  been  a  condemnation  in  the  court 
below,  the  lords  sent  it  to  further  proof  to  ascertain  whether  there 
had  been  an  actual  resistance.  Sir  Wm.  Scott  emphatically  observed: 
"  I  do  not  admit  the  authority  of  that  case  to  the  extent  to  which 
yon  push  it  That  question  is  still  reserved,  although  the  lords  might 
wish  to  know  as  much  of  the  facts  as  possible."  It  is  clear,  from 
this  language,  that  the  learned  judge  did  not  admit  that  the  party 
could  be  legally  permitted  to  contradict  the  presumption  of  hostility 
attached  to  the  sailing  under  an  enemy  convoy.  On  the  contrary,  he 
seemed  to  consider  that  the  primary  character  of  hostility,  which,  it 
was  conceded  on  all  sides,  was  stamped  upon  such  conduct,  could 
not  be  permitted  to  be  rebutted,  but  was  conclusive  upon  the  party. 
The  case  of  The  Sampson  was  originally  heard  before  the  court  of 
vice-admiralty,  and  the  decree  of  condemnation  was  never  disap- 
proved ofi  if  not  ultimately  affirmed,  by  the  lords  of  appeal.  I  have 
been  assured  by  very  respectable  authority,  that  no  proof  of  actual 
resistance  ever  was,  or  could  have  been,  made  on  the  final  hearing. 
The  case,  therefore,  affords  a  strong  inference  of  the  law  as  under- 
stood and  administered  in  the  prize  courts  of  Great  Britain. 

And  it  may  be  added,  in  corroboration,  that  in  Smart  v.  Wolff,  3 
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T.  R  323,  332,  Sir  W.  Scott  (then  advocate-general)  asserted,  with- 
out hesitation,  that  if  the  neutral  refused  search,  or  sailed  under  coa- 
voy  of  the  enemy's  ships  of  war,  or  conveyed  intelligence  to  the 
enemy,  they  are  waivers  of  the  rights  of  neutrality.  The  very 
circumstance  of  his  putting  these  three  cases  in  connection,  to  illus- 
trate his  general  argument,  affords  the  most  cogent  i»roof  that  he 
considered  himself  as  stating  a  doctrine  equally  dear  and  well 

established  as  to  all  of  them.^ 
[  *  443  ]  *  And  this  doctrine  seems  conformable  to  the  sense  of 
other  European  sovereigns.  In  the  recent  cases  of  the 
American  ships  captured  while  under  British  convoy  by  the  Danes, 
the  right  of  condemnation  was  not  only  asserted  and  enforced  by 
the  highest  tribunal  of  prize,  but  expressly  affirmed  by  the  Danish 
sovereign,  after,  an  earnest  appeal  made  by  the  government  of  the 
United  States*  On  that  occasion,  the  Danish  minister  pressed  the 
argument  "  that  he  who  causes  himself  to  be  protected  by  that  act, 
{u  e.  enemy  convoy)  ranges  himself  on  the  side  of  the  {protector,  and 
thus  puts  himself  in  opposition  to  the  enemy  of  the  protector,  and 
evidently  renounces  the  advantages  attached  to  the  character  of  a 
firiend  to  him  against  whom  he  seeks  the  protection.  If  Denmark 
should  abandon  this  principle,  the  navigators  of  all  nations  would 
find  their  account  in  carrying  on  the  commerce  of  Great  Britain, 
under  the  protection  of  English  ships  of  war,  without  any  risk ; " 
and  he  further  declared, "  that  none  of  the  powers  in  Europe  have  called 
in  question  the  justice  of  this  principle."     State  papers,  1811,  p.  527. 

It  cannot  be  denied  that  our  own  government  have  acquiesced  in 
the  truth  and  correctness  of  this  statement.  And  if  to  the  general 
silence  of  the  other  European  sovereigns  we  add  the  positive  examples 
of  Great  Britain  and  Denmark,  (the  latter  of  whom  has  not  of  late 
years  been  deficient  in  zeal  for  neutral  ri^ts,)  it  seems  difficult  to 
avoid  the  conclusion  that  the  doctrine  is  as  well  founded  in  national 
law,  as  it  seems  to  me  to  be  in  justice  and  sound  policy. 

Another  argument  which  has  been  urged  in  favor  of  the  assumed 
distinction  ought  not,  however,  to  be  omitted.  It  is  that  a 
[  ^444  ]  party,  neutral  as  to  one  power,  may  be  'an  enemy  as  to 
another  power,  and  he  may  lawfully  place  himself  under 
belligerent  convoy  to  escape  firom  his  own  enemy.  In  such  a  pre^ 
dicament  it  is,  therefore,  always  open  to  the  neutral  to  explain  his 
conduct  in  taking  convoy,  and  to  show,  by  proofs,  his  innocent  ioten- 
tions  as  to  all  friendly  belligerents.  In  my  judgment  this  supposed 
state  of  things  would  not  remove  a  single  difficulty. 

It  is  not  in  relation  to  enemies  that  the  question  as  to  taking 
convoy  can  ever  arise.    It  has  reference  only  to  the  rights  of  fidendly 
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belligerents ;  and  these  rights  remain  precisely  the  same,  whateveir 
may  be  the  peculiar  situation  of  the  neutral  as  to  third  parties. 
Was  it  ever  heard  of,  that  a  neutral  might  lawfully  resist  the  right 
of  search  of  one  power,  because  he  was  at  war  with  another  ?  And 
is  not  the  evasion  of  this  right  just  as  injurious,  whether  the  neutral 
be  at  peace  with  all  the  world,  or  with  a  part  only  ? 

There  would  be  extreme  difficulty  in  establishing,  by  any  disin- 
terested testimony,  the  feust  of  any  such  special  intentions  as  the 
argument  supposes.  Independent  of  this  difficulty,  it  would,  in 
effect,  be  an  attempt  to  repel,  by  positive  testimony,  a  conclusive 
inference  of  law  flowing  from  the  very  act  of  tfiJdng  convoy.  The 
belligerent  convoy  is  bound  to  resist  all  visitations  by  enemy  ships, 
whether  neuiral  to  the  convoyed  ships  or  not  This  obligation  is 
distindly  known  to  the  party  taking  its  {Nrotection.  K,  therefore,  he 
cheiose  to  continue  under  the  convoy,  he  shows  an  intention  to  avail 
hbittetf  of  its  protection  under  all  the  chances  and  hazards  of  war. 
The  abandonment  of  such  intention  cannot  be  otherwise  evidenced 
than  by  the  overt  act  of  quitting  convoy^  And  it  is  impossible  to 
conceive  that  the  mere  secret  wishes  ot  private  declarations  of  a  party 
could  prevail  over  his  own  deliberate  act  of  c<mtinuing  under  convoy, 
unless  courts  of  prize  would  surrender  themselves  to  the  most  stale 
excuses  and  ilnbecile  artifices.  It  would  be  in  vain  to  aidmimster 
justice  in  such  courts,  if  mere  statements  of  intention  would  out- 
wei^  the  legal  effects  of  the  acts  of  the  parties.  Besides,  the  injury 
to  the  friendly  belligerent  is  equally  great,  whatever  might  be  the 
special  objects  of  the  neutral.  The  right  of  search  is  effect- 
ually prevented  by  the  presence  of  supericnr  *  force,  or  exer-  [  *  445  ] 
cised  only  after  the  perils  and  injories  of  victorious  warfare. 
And  it  is  this  very  evasion  of  the  right  of  secirch,  that  constitutes  the 
ground  of  condemnation  in  ordinary  cases.  The  neutral,  in  effect, 
declares  that  he  will  not  submit  to  search  until  the  enemy  convoy  is 
conquered,  and  then  only  because  he  cannot  avoid  it  The  special 
intention  of  ihe  neutral,  then,  could  not,  if  [H'oved,  upon  principle, 
prevail^  and  it  has  not  a  shadow  of  authority  to  sustain  it  The 
argument  upon  this  point  was  urged  in  The  Maria  and  Elsebe,  and 
was  instantly  repelled  by  the  court 

On  the  whole,  on  this  point,  my  judgment  is,  that  the  act  of  sailing 
under  bellig^ent  or  neutral  convoy  is  of  itself  a  violation  of  neutral- 
ity, and  the  ship  and  cargo  if  caught  in  delicto  are  justly  confiscable; 
and  further,  that  if  resistance  be  necessary,  as  in  my  opinion  it  is 
not,  to  perfect  the  offence,  still,  that  the  resistance  of  the  convoy  is  to 
all  purposes  the  resistance  of  the  associated  fleet  It  might,  with  as 
much  propriety,  be  maintained  that  neutral  goods,  guarded  by  a 
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hostile  cu-my,  in  their  passage  through  a  country,  or  voluntarily  lodged 
in  a  hostile  fortress,  for  the  avowed  purpose  of  evading  the  municipal 
rights  and  regulations  of  that  country,  should  not  in  case  of  capture 
be  lawful  plunder,  (a  pretension  never  yet  asserted,)  as  that  neutral 
property  on  the  ocean  should  enjoy  the  double  protection  of  war  and 
peace. 

K  these  principles  be  correct,  it  remains  to  be  considered  how  far 
the  conduct  of  Mr.  Pinto  brings  him  within  the  range  of  their  influ- 
ence. It  is  clear  that,  in  the  original  concoction  of  the  voyage,  it  was 
his  intention  to  avail  himself  of  British  convoy.  The  covenant  in 
the  charter-party  demonstrates  this  intention  ;  a  covenant  that,  from 
its  terms,  being  made  by  the  ship-owner,  must  have  been  inserted  for 
the  benefit,  and  at  the  instance,  of  the  charterer.  Under  the  faith  of 
this  stipulation,  Mr.  Pinto  put  his  own  property  on  board,  and  received 
shipments  from  persons  of  an  acknowledged  hostile  character.  The 
ship  sailed  on  the  voyage,  under  British  convoy,  with  Mr.  Pinto  on 
board,  and  though  captured  after  a  separation  from  the  convoy,  she 
was  in  the  very  attempt  to  rejoin  it  There  is  no  pretence, 
[  •  446  ]  therefore,  of  an  abandonment  of  the  convoy,  and  the  *  corpus 
delicti^  the  character  of  hostility,  impressed  by  the  sailing 
under  convoy,  if  any  attached,  remained,  notwithstanding  the  separa- 
tion. It  is  like  the  sailing  for  a  blockaded  port,  where  the  offence 
continues,  although  at  the  moment  of  capture  the  ship  be,  by  stress 
of  weather,  driven  in  a  direction  from  the  port  of  destination ;  for 
the  hostile  intention  still  remains  unchanged. 

And  here,  to  avoid  the  effect  of  the  general  doctrine,  we  are  met 
with  another  distinction,  founded  upon  the  supposed  difference 
between  a  belligerent  and  a  neutral  merchant  ship,  as  to  the  taking 
of  convoy.  It  is  argued  that  the  belligerent  ship  has  an  undoubted 
right  to  take  the  protection  of  the  convoy  of  the  nation  to  which  she 
belongs ;  and  that  this  extends  a  perfect  and  lawful  immunity  to  the 
neutral  cargo  on  board. 

It  is  certainly  incumbent  on  the  counsel  for  the  claimant,  to  support 
this  exception  to  the  general  rule,  by  precedent  or  analogy.  Nothing 
has  been  offered  which,  in  my  judgment,  affords  it  the  slightest  sup- 
port. It  is  not  true  that  a  neutral  can  shelter  his  property  from  con- 
fiscation behind  an  act  lawful  in  a  belligerent  The  law  imputes  to 
the  neutral  the  consequences  of  the  act  if  he  might  have  foreseen 
and  guarded  against  it,  or  if  he  voluntarily  adopts  it  Was  it  ever 
supposed  that  a  neulral  cargo  was  protected  from  seizure  by  going 
in  a  belligerent  ship  to  a  blockaded  port?  or  that  contraband  goods, 
belonging  to  a  neutral,  were  exempted  from  confiscation,  because  on 
board  of  such  a  ship,  bound  on  a  voyage  lawful  to  the  belligerent, 
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bnt  not  to  the  neutral?  yet  the  pretensions  in  these  cases  seem 
scarcely  more  extravagant  than  that  now  urged.  Why  should  a 
neutral  be  permitted  to  do  that  indirectly  which  he  is  prohibited  from 
doing  directly  ?  Why  should  he  aid  the  enemy  by  giving  extraordi- 
nary freight  for  belligerent  ships  sailing  under  belligerent  convoy  with 
the  avowed  purpose  of  escaping  from  search,  and  often  with  the 
concealed  intention  of  aiding  belligerent  commerce,  and  yet  claim 
the  benefits  of  the  most  impartial  conduct  ?  Until  some  more  solid 
ground  can  be  laid  for  the  distinction  than  the  ingenuity  of  counsel 
has  yet  suggested,  it  would  seem  fit  to  declare  ita  lex  nan  scripta 
est. 

But  even  if  the  distinction  existed,  it  could  not  apply  •to  [  *  447  ] 
the  case  at  bar.  This  is  a  case  where  the  claimant  becomes 
the  charterer  of  the  whole  vessel,  for  the  voyage,  and  stipulates  for 
the  express  benefit  of  convoy.  The  ship,  though  navigated  by  a 
belligerent  master  and  crew,  was  necessarily  under  the  control  and 
management  of  the  charterer.  He  was  the  real  effective  dux  negotii. 
Whatever  may  be  the  technical  doctrine  of  the  common  or  prize 
law  as  to  the  general  property  in  the  ship,  the  charterer  was,  to  all 
purposes  important  in  this  inquiry,  the  owner  for  the  voyage,  and  the 
master  his  agent«  Can  there  be  a  doubt  that,  as  to  the  shipments 
of  the  enemy  freighters,  Mr.  Pinto  was  responsible  for  the  acts  of  the 
master.  Was  he  not  materially  interested  in  the  safety  and  protec- 
tion of  these  shipments,  in  respect  to  freight,  commissions,  and  profits  ? 
If  they  had  been  lost  by  capture,  from  the  negligence  of  Mr.  Pinto, 
or  of  the  master,  when  by  ordinary  diligence  and  resistance  the  loss 
might  have  been  avoided,  would  not  Mr.  Pinto  have  been  responsible? 
How  then  it  can  be  consistently  held  that  the  ship  was  not  essentially 
governed  and  managed  by  Mr.  Pinto,  and  all  her  conduct  incorpo- 
rated with  his  interests,  I  profess  to  be  unable  to  comprehend.  For 
what  purpose  should  he  insist  on  a  covenant  for  convoy,  if  he  never 
meant  to  derive  aid  and  protection  from  it  to  the  whole  cargo  on 
board,  and  to  range  himself  and  his  interests  on  the  side  of  resist- 
ance ?  His  private  conduct,  at  the  time  of  the  capture,  when  resist- 
ance was  almost  hopeless,  affords  no  evidence  to  repel  the  irresistible 
presumptions  from  his  deliberate  acts. 

And  here  again  it  has  been  argued  that  Mr.«Pinto  had  no  hostile 
intentions  against  the  United  States ;  but  that  the  taking  of  convoy 
was  simply  to  resist  the  French  and  Carthagenians,  who  are  the 
enemies  of  his  own  country.  If  such  special  intention  could,  in  point 
of  law,  uphold  his  claim,  which  for  the  reasons  already  stated,  I  am 
entirely  satisfied  it  could  not,  yet  there  is  not,  in  the  present  case, 
within  my  recollection,  any  proof  of  such  special  intention.  It  rests 
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upon  the  mere  suggeetions  of  counsel  How,  indeed,  could  Mr. 
Pinto  show  that  he  meant  to  yield  his  property  to  the  search  of  the 
cruizers  of  the  United  States,  when  the  deliberate  act  of  assuming 
•British    convoy  precluded    the   possibility  of   its  exercise,   unless 

acquired  by  victory  c^ter  resistance  ? 
[  •  448  ]       •  If  this  view  of  the  case  be  correct,  it  must  be  pronounced 
that  Mr.  Pinto,  by  voluntarily  sailing  under  convoy,  forfeited 
his  neutrality,  and  bound  his  property  to  an  indissolubly  hostile  char- 
acter. 

This,  however,  is  not  the  only  ground  upon  which  the  claim  of 
Rlr.  Pinto  ought  to  be  repudiated.  There  was  not  merely  liie 
illegality  of  sailing  under  enemy  convoy,  up  to  the  v«y  eve  of 
capture,  but  the  fact  of  actual  resistance  of  the  chartered  ship,  and 
submission  to  search  only  in  consequence  of  superior  force. 

An  attempt,  however,  is  made  to  extract  the  case  at  bar  from  the 
penalty  of  confiscation  attached  to  resistance  of  search,  upon  the 
ground  that  Mr.  Pinto  took  no  part  in  this  resistance.  It  is  asserted, 
that  a  shipper  in  a  general  ship  is  not  affected  by  the  act  of  the 
enemy  master ;  that  the  charterer  of  the  whole  ship  is  entitled  to  as 
favorable  a  consideration;  and  that  there  is  no  difTerence,  in  point 
of  law,  wiiether  the  ship  have,  or  have  not  a  commission,  or  be,  or  be 
not  armed.  It  will  be  necessary  to  give  to  these  positions  a  full 
^camination. 

In  the  first  place,  it  is  to  be  considered  whether  a  neutral  diipper 
has  a  right  to  put  his  property  on  board  of  an  armed  belligerent  ship 
without  violating  bis  neutral  duties.  If  the  doctrine  abeady  advanced 
on  the  subject  of  convoy  be  correct,  it  is  incontestable  that  he  has  no 
such  right  If  he  cannot  take  belligerent  convoy,  a  fortiori  he  cannot 
put  his  property  on  board  of  sucA  convoy ;  or,  what  is  equivalent,  oa 
board  of  an  armed  and  commissioned  sMp  of  the  belligerent  What 
would  be  the  consequences  if  neuiarals  might  lawfiiUy  carry  on  all 
their  commerce  in  the  frigates  and  ships  qtwwtot  another  belligerent 
sovereign  ?  That  there  would  be  a  perfect  identity  of  interests  and 
of  objects,  of  assistance  and  of  immunity,  b^ween  the  parties.  The 
most  gross  frauds  and  hostile  enterprises  would  be  carried  on  under 
neutral  disguises,  and  the  right  of  search  would  become  as  utterly 
insignificant  in  practice  as  if  it  were  extinguished  by  the  common 
consent  of  nations.  The  extravagant  premiums  and  frei^ts  "v^iich 
neutrals  could  well  afford  to  pay  for  ttiis  extraordinary  protection, 
would  enable  tiie  belligerent  to  keep  up  armaments  of 
[  ^449  ]  ^incalculable  size,  to  the  dismay  and  ruin  of  infmor  mari- 
time powers.  Such  false  and  hcdlow  neutrality  would  be 
infinitely  more  injurious  Ihan  the  most  active  warfeure.    It  would 
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strip  from  the  conqueror  all  the  fruits  of  victory,  and  lay  them  at  the 
feet  of  those  whose  singular  merit  would  consist  in  evading  his  rightsi 
if  not  in  coUusively  aiding  his  enemy.  It  is  not,  therefore,  to  be 
admitted  that  a  neutral  may  lawfully  place  his  goods  under  armed 
protection,  on  board  of  an  enemy  ship.  Nor  can  it  be  at  all  material 
whether  such  armed  ship  be  commissioned  or  not ;  that  is  an  affair 
exclusively  between  a  sovereign  emd  his  own  subjects,  but  is  utterly 
unimportant  to  the  neutral.  For  whether  the  armament  be  employed 
for  offence,  or  for  defence,  in  respect  to  third  parties,  the  peril  and 
the  obstruction  to  the  right  of  search  are  equally  complete.  Nor  is  it 
trae,  as  has  been  asserted  in  argument,  that  a  non-commissioned 
armed  ship  has  no  right  to  capture  an  enemy  ship,  except  in  her  own 
defence.  The  act  of  capture  without  such  pretext,  so  fair  from  being 
piracy,  would  be  strictly  justifiable  upon  the  law  of  nations,  however 
it  might  stand  upon  the  municipal  law  of  the  country  of  the  capturing 
ship.  Vattel  has  been  quoted  to  the  contrary;  but,  on  a  careful  exam- 
ination, it  will  be  found  that  his  text  does  not  warrant  the  doctrine. 

I  have  had  occasion  to  consider  this  point  in  another  cause,  in  this 
eourt,  and  to  the  opinion  then  delivered  I  refer  for  a  more  full  dia- 
eussdon  of  it.  If  the  subject  capture  without  a  commission,  he  can 
acquire  no  property  to  himself  in  the  prize ;  and  if  the  act  be  contrary 
to  the  regulations  of  his  own  sovereign,  he  may  be  liable  to  muni- 
cipal penalties  for  his  conduct.  But,  as  to  the  enemy,  he  violates  no 
rights  by  the  capture.  Such,  on  an  accurate  consideration,  will  be 
found  to  be  the  doctrine  of  Puffendorf,  and  Grotius,  and  Bynker- 
shoek,  and  they  stand  confirmed  by  a  memorable  decision  of  the 
k»ds  of  appeal,  in  1769.  2-  Brown's  Civil  and  Adm.  App.  524; 
(Jrotius,  lib.  3,  c.  6,  s.  8,  9, 10,  and  Barbeyrac's  note  on  s.  8,  Puffen- 
dorf, lib.  8,  c.  6,  8.  21,  &c.,  Bynk.  2,  P.  J.  c.  3,  4, 16, 17 ;  2  Woodes. 
lect  432;  ConsoL  del.  Mare  c  287,  288;  4  Inst  152,  154.  Zouch 
Adm.  101.  Casaregis  Disc.  24  n.  24 ;  Com.  Dig.  Admiralty ;  E.  3. 
Buls.c27. 

Admitting,  however,  (what  to  me  seems  utterly  •inad-  [  ^450  ] 
missible)  that  a  neutral  may  lawfully  ship  his  goods  on 
IxMtfd  the  armed  ship  of  an  enemy,  it  will  be  of  little  avail,  unless 
he  is  exempted  from  the  consequences  of  all  the  acts  of  such  enemy. 
If  the  shipment  be  innocent,  it  will  be  of  little  avail  in  this  case, 
if  the  resistance  of  the  enemy  master  will  compromit  the  neutral 
character  of  the  ccurgo.  To  the  establishment,  therefore,  of  such  an 
exemption,  the  exertions  of  counsel  have  been  strenuously  directed. 
It  has  been  inferred,  from  the  silence  of  elementary  writers,  from  the 
authority  of  analogous  cases,  and  from  the  positive  declarations  of 
the  court,  in  The  Catherina  Elizabeth,  5  Rob.  232. 
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The  argument  drawn  from  the  silence  of  jurists  has  been  already 
sufficiently  answered.  It  remains  to  consider  that  which  is  urged 
upon  the  footing  of  authority.  The  reasoning  from  supposed  anal- 
ogous cases  is  quite  as  unsatisfactory.  It  is  not  true,  as  to  neutrals, 
that  the  act  of  the  master  never  binds  the  owner  of  the  cargo  unless 
the  master  is  proved  to  be  the  actual  agent  of  the  owner.  The  act 
of  the  master  may  be,  and  very  often  is,  conclusive  upon  the  cargo, 
although  no  general  agency  is  established.  Suppose  he  violate  a 
blockade,  suppress  and  fraudulently  destroy  the  ship's  papers,  or  mix 
up  under  the  same  cover  enemy  interests,  will  not  the  cargo  share 
the  fate  of  the  ship  ?  The  cases  cited  are  mere  exceptions  to  the 
general  rule.  They,  in  general,  turn  upon  a  settled  distinction,  that 
the  act  of  the  master  shall  not  bind  the  cargo,  where  the  act,  under 
the  circumstances,  could  not  have  been  within  the  scope  or  contem- 
plation of  the  shipper  at  the  time  of  shipment ;  or  where  his  igno- 
rance of  the  voyage,  and  of  the  intended  acts  of  the  master,  is  placed 
beyond  the  possibility  of  doubt  See  The  Adonis,  5  Rob.  256.  The 
very  case  of  resistance  is  a  strong  illustration  of  the  principle.  The 
resistance  of  the  neutral  master,  has  been  deliberately  held  to  be 
conclusive  on  the  neutral  cargo.  The  Elsebe,  5  Rob.  173;  The 
Catherina  Elizabeth,  5  Rob.  232.  What  reason  can  there  be  for  a 
different  rule  in  respect  to  a  belligerent  master  ? 

It  must  be  admitted  that  the  language  of  the  court  in  the  case  of 
The  Catherina  Elizabeth  would,  at  first  view,  seem  to  support  the 
position  of  the  claimant's  counsel.  On  a  close  examina- 
[  •  451  ]  tion,  however,  it  will  not  be  found  to  *  assert  so  broad  a 
doctrine.  The  case  was  of  a  rescue  attempted  by  an  enemy 
master,  having  on  board  a  neutral  cargo  ;  and  this  rescue  attempted, 
not  of  the  captured,  but  of  the  capturing,  ship.  It  was  argued  that 
this  resistance  of  the  master  exposed  the  whole  cargo,  intrusted  to 
his  management,  to  confiscation.  The  court  held  that  no  such 
penalty  was  incurred.  That  the  resistance  could  only  be  the  hostile 
act  of  a  hostile  person,  who  was  a  prisoner  of  war,  and  who,  unless 
under  parole,  had  a  perfect  right  to  emancipate  himself  by  seizing 
his  own  vessel.  That  the  case  of  a  neutral  master  differed  from 
that  of  an  enemy  master.  No  duty  was  violated  by  such  an  act  on 
the  part  of  the  latter ;  lupum  auribus  teneOj  and  if  he  could  withdraw 
himself  he  had  a  right  so  to  do.  And  that  a  material  fact  in  the 
case  was,  that  the  master  did  not  attempt  to  withdraw  his  property, 
but  to  rescue  the  ship  of  the  captor,  and  not  his  own  vessel.  Such 
was  the  decision  of  the  court,  upon  which  several  observations  arise. 
In  the  first  place,  the  resistance  "was  not  made  previous  to  the  cap- 
ture ;  and,  therefore,  whatever  may  be  the  extent  of  the  language,  it 
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mnftt  be  restrained  to  the  circunastances  of  the  case  in  judgment, 
otherwise  it  would  be  extra  judicial.  In  the  next  place,  it  would  be 
impossible  to  conceive  how  the  fact,  as  to  what  vessel  was  seized, 
could  be  material,  if  the  argument  of  the  present  claimant  be  correct ; 
for  in  all  events  the  resistance,  as  to  the  cargo,  would  be  without  any 
legal  effects.  In  the  last  place,  it  is  clear  that  the  case  is  put  by  the 
court  upon  the  ground  that  the  master,  at  the  time  of  the  act  had 
been  dispossessed  of  his  vessel  by  capture,  and  was  a  prisoner  of 
war.  He  was,  therefore,  no  longer  acting  as  master  of  the  ship,  and 
had  no  further  management  of  her.  His  rights  and  duties,  as  master, 
had  entirely  ceased  by  the  capture,  and  there  could  be  no  pretence  to 
affect  the  ship  or  cai^o  with  his  subsequent  acts,  any  more  than 
with  the  acts  of  any  other  stranger.  The  case  would  have  been 
entirely  different  with  a  neutral  master,  whose  relation  to  his  ship 
continues,  notwithstanding  a  capture  and  carrying  in  for  adjudication. 
The  case,  therefore,  admits  of  sound  distinctions  from  that  at  bar,  and 
cannot  be  admitted  to  govern  it. 

There  is  another  text,  not  cited  in  the  argument,  which  may  be 
thought  to  favor  the  doctrine  of  the  claimant's  counsel.  It 
is  the  only  passage  bearing  on  the  subject  in  •controversy,  [  *  452  ] 
which  has  fallen  under  ray  notice  in  any  elementary  work. 
Casaregis,  in  his  commercial  discourses,  (Disc.  24,  n.  22,)  has  the 
following  remarks :  "  Vcrum  tamen  notandum  est  quod  si  navis 
iniroica  onerata  mercibus  mercatorum  amicorum  aggressa  fuerit 
alteram  inimicam  et  mercatores  aut  domini  mercium  operam  ac 
industriam  dedissent  pro  ea  aggredienda  tunc  merces  dominorum 
cadunt  etiam  sub  prseda,  si  navis  predicta  onerata  mercibus  fuerit 
deproedata,  &c.,  &c.,  et  regulariter  bona  eorum  qui  auxilium  inimices 
nostris  praestant  vel  confederati  cum  lis  sunt,  proedari  possunt."  It 
is  obvious  that  Casaregis  is  here  considering  the  case  of  an  attack 
of  an  enemy  merchant  ship,  laden  with  a  neutral  cargo,  upon  the 
ship  of  its  enemy,  in  which  the  former  is  unsuccessful,  and  is  captured. 
Under  such  circumstances,  he  holds  that  if  the  neutral  shippers,  or 
the  perilous  having  the  management  of  the  cargo  {domini  mercium) 
have  aided  in  the  attack,  the  cargo  is  forfeited,  upon  the  ground  that 
all  who  assist  or  confederate  with  an  enemy  are  liable  to  be  plunder- 
ed by  the  law  of  war.  He  does  not  touch  the  case,  where  an  enemy 
merchant  ship  simply  makes  resistance  in  her  own  defence,  or  resists 
the  right  of  search ;  nor  how  far  the  master  of  such  ship  is  the 
dominvs  mercium,  or  can  by  his  own  acts  bind  the  cargo.  Much  less 
has  he  discussed  the  question,  as  to  what  acts  amount  to  an  incorpo- 
ration into  the  objects  and  interests  of  the  enemy,  so  as  to  affix  a 
hostile  character.     It  does  not  seem  to  me  that  his  text  can  be  an 
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authority  beyond  the  tenns  in  which  it  is  expressed.  It  pronoonoes 
affirmatively  that  a  cooperation  in  an  attack  will  induce  confiscation 
of  the  cargo  (which  cannot  be  doubted);  but  it  does  not  pronounce 
negatively  that  the  resistance  of  an  enemy  master  will  not  draw 
after  it  the  same  penalty.  And  if  it  were  otherwise,  it  would  deserve 
consideration  whether  the  opinion  of  a  mere  elementary  writer, 
respectable  as  he  may  be,  delivered  at  a  time  when  the  prize  law 
was  not  as  well  settled  as  it  has  been  in  the  present  age,  should  be 
permitted  to  regulate  the  maritime  rights  of  belligerent  nations. 

The  argument,  then,  on  the  footing  of  authority,  fails,  for  none  is 
produced  which  directly  points  at  circumstances  like  those  in  the 
case  at  bar.  And,  upon  principle,  it  seems  qttite  as  difficult 
[  •453  ]  to  support  it  I  am  unable  •to  perceive  any  solid  founda- 
tion on  which  to  rest  a  distinction  between  the  resistance  of 
a  neutral  and  of  an  enemy  master.  The  injury  to  the  belligerent  is, 
in  both  cases,  equally  great,  for  it  equally  withdraws  the  neutral 
property  from  the  right  of  search,  unless  acquired  by  superior  force. 
And  until  it  is  established  that  an  enemy  protection  legally  suspends 
the  right  of  search,  it  cannot  be  that  resistance  to  such  right  should 
not  be  equally  penal  in  each  party.  I  have,  therefore,  no  difficulty 
in  holding  that  the  resistance  of  the  ship  is,  in  all  cases,  the  resist* 
ance  of  the  cargo,  and  that  it  makes  no  difference  whether  she  be 
armed  or  unarmed,  commissioned  or  uncommissioned*  He  who  puts 
his  property  on  the  issue  of  battle,  must  stand  or  fall  by  the  event  of 
the  contest.  The  law  of  neutrality  is  silent  when  arms  are  appealed 
to  in  order  to  decide  rights  ;  and  the  captor  is  entitled  to  the  whole 
prize  won  by  his  gsdlantry  and  valor.  This  opinion  is  not  the  mere 
inference,  strong  as  it  seems  to  me  to  be,  of  general  reasoning.  It 
is  fortified  by  the  consideration  that  in  the  earliest  rudiments  of  prize 
law,  in  the  great  maritime  countries  of  Grekt  Britain  and  Prance, 
confiscation  is  applied,  by  way  of  penalty  for  resistance  of  search,  to 
all  vessels,  without  any  discrimination  of  the  national  character  of 
the  vessels  or  cargoes.  The  bladt  book  of  the  admiralty  expressly 
articulates  that  any  vessel  making  resistance  may  be  attacked  and 
seized  as  enemies ;  and  this  rule  is  enforced  in  the  memorable  prize 
instructions  of  Henry  VIII.  Clerk's  Praxis,  164;  Rob.  Collect  Marit. 
p.  10,  and  note,  and  p.  118.  The  ordinance  of  Fmnoe,  of  1584,  is 
equally  broad ;  and  declares  all  such  vessels  good  prize ;  and  this 
has  ever  since  remsuned  a  settled  rule  in  the  prize  code  of  that  nation* 
Valin  informs  us  that  it  is  also  the  rule  of  Spain ;  and  that  in 
France  it  is  applied  as  well  to  French  vessels  and  cargoes,  as  to  those 
of  neutrals  and  allies,  ColL  Marit,  118;  Valin  Traits  des  Prizes, 
c  5,  §  8,  p.  80.     There  is  not  to  be  found  in  the  maritime  code  of 
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any  nation,  or  in  any  commentary  thereon,  the  least  glimmering  of 
authority  that  distingaishes,  in  cases  of  resistance,  the  fate  of  the 
cargo,  from  that  of  the  ship.  If  snch  a  distinction  could  have  been 
snstained,  it  is  almost  incredible  that  not  a  single  ray  of  light  should 
baye  beamed  upon  it  during  the  long  lapse  of  ages,  in 
which  maritime  *  warftsure  has  engaged  the  world.  And  if  [  *  454  ] 
any  argument  is  to  be  drawn  from  the  silence  of  authority, 
I  know  not  under  what  circumstances  it  can  be  more  forcibly  applied 
than  against  the  exception  now  contended  for. 

But  even  if  it  were  conceded  that  a  neutral  shipper  in  a  genial 
ship  mi^t  be  protected,  the  concession  would  not  assist  the  present 
daimant  His  interests  were  so  completely  mixed  up  and  combined 
with  the  interests  of  the  enemy ;  ihe  master  was  so  entirely  his  agent 
under  the  charter-party,  that  it  is  impracticable  to  extract  the  case 
ftom  the  rule  that  stamps  Mr.  Pinto  with  a  hostile  character.  The 
whole  commeicied  enterprise  was  radically  tainted  with  a  hostile 
leaven.  In  its  very  essence  it  was  a  fraud  upon  belligerent  rights. 
If,  for  a  moment,  it  could  be  adimtted  that  a  neutral  might  lawfully 
ship  goods  in  an  armed  ship  of  hn  enemy,  or  might  charter  such  a 
ship,  and  navigate  her  with  a  neutral  crew,  these  admissions  would 
&I1  far  short  of  succouring  the  claimant  He  must  successfully 
contend  for  broader  doctrines,  for  doctrines  which,  in  my  bumble 
judgment,  are  of  infinitdy  more  dangerous  tendency  than  any  which 
Schlegel  and  Hubner,  the  champions  of  neutrality,  have  yet  advanced 
into  the  field  of  maritime  controversy.  I  cannot  bring  my  mind  to 
believe  that  a  neutral  can  charter  an  armed  enemy  ship,  and  victual 
and  man  her  with  an  enemy  crew,  (for  though  furnished  directly  by 
the  owner,  they  are  in  eflFect  paid  and  supported  by  the  charterer,) 
with  the  avowed  knowledge  and  necessary  intent  that  she  should 
rmst  every  enemy ;  that  he  can  take  on  board  hostile  shipments  on 
fiei^t,  commissions,  and  profits ;  that  he  can  stipulate  expressly  for 
the  benefit  and  use  of  enemy  convoy,  and  navigate  during  the  voyage 
under  its  guns  and  protection;  that  he  can  be  the  entire  projector  and 
conductor  of  the  voyage,  and  cooperate  in  all  tbe  plans  of  the  owner 
to  render  resistance  to  seajch  secure  and  effectual;  and  that  yet, 
notwithstanding  all  this  conduct,  by  the  law  of  nations  he  may 
shelter  his  property  from  confiscation,  and  claim  the  privileges  of  an 
inoffensive  neuiraL  On  the  contmry,  it  seems  to  me  that  such 
conduct  is  utt^y  irreconcilable  with  the  good  faith  of  a  fiiend,  and 
unites  all  the  qualities  of  the  most  odious  hostility.  It  wears  tiie 
habiliments  of  neutrality  only  when  the  sword  and  the 
•nnor  of  an  enemy  become  •useless  for  defence.  If  it  be,  [  *  455  ] 
as  it  undoubtedly  is,  a  violation  of  neutrality  to  engage  in 
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the  transport  service  of  the  enemy,  or  to  carry  his  dispatches  even 
on  a  neutral  voyage,  how  much  more  so  most  it  be  to  enlist  all  our 
own  interests  in  hb  service,  and  hire  his  axms  and  his  crew,  in  order 
to  prevent  the  exercise  of  tiiose  rights  which,  as  neutrals,  we  are 
bound  to  submit  to?  The  doctrine  is  founded  in  most  perfect  justice, 
that  those  who  adhere  to  an  enemy  connection  shall  share  the  fate  of 
the  enemy. 

On  the  whole,  in  every  view  which  I  have  been  able  to  take  of  tha 
subject,  I  am  satisfied  that  the  claiifi  of  Mr.  Pinto  must  be  rejected, 
and  that  his  property  is  good  prize  to  the  captors.  And  in  this 
opinion  I  am  authorized  to  state  that  I  have  ihe  concurrence  of  one 
of  my  brethren.  •  It  is  matter  of  regret  that  in  this  conclusion  I  have 
the  misfortune  to  differ  from  the  majority  of  the  court,  for  whose 
superior  learning  and  ability  I  entertain  the  most  entire  respect  But 
I  hold  it  an  indispensable  duty  not  to  surrender  my  own  judgment, 
because  a  great  weight  of  opinion  is  against  me,  a  weight  which  no 
one  can  feel  more  sensibly  than  myself.  Had  this  been  an  ordinary 
case,  I  should  have  contented  myself  with  silence ;  but  believing  tfai^ 
no  more  important  or  interesting  question  ever  came  before  a  prize 
tribunal,  and  that  the  national  rights,  suspended  on  it,  are  of  infinite 
moment  to  the  maritime  world,  I  have  thought  it  not  unfit  to  pro- 
nounce my  own  opinion,  diffident,  indeed,  of  its  folness  and  accuracy 
of  illustration,  but  entirely  satisfied  of  the  rectitude  of  its  principles. 

8  W.  409. 


[  •  456  ]  Pratt  and  others,  original  complainants,  v.  Thomas  Law 
and  William  Campbell,  original  defendants.  Thomas 
Law,  original  complainant,  v,  Pratt  and  others,  original  defend* 
ants.  Pratt  and  others,  original  complainants,  v.  William  M. 
DuNo ANSON  and  Samuel  Ward,  original  defendants.  And  Wil* 
LiAM  Campbell,  original  complainant,  v.  Pratt  and  others ;  and 
DuNCANsoN  and  Ward,  original  defendants. 

9  C.  456. 

In  the  sales  of  lots,  in  the  city  of  Washin^i^n,  the  lots  are  not  diargeable  for  their  propor- 
tion of  the  internal  alley  laid  oat  for  the  common  benefit  of  those  lots ;  although  the 
practice  so  to  charge  them  has  been  heretofore  universally  acquiesced  in  by  purduuen; 
and  if  a  purchaser  has  acquiesced  in  that  practice  and  has  received  a  conveyance  accofd 
ingly,  without  objection,  yet  he  does  not  thereby  acquire  a  fee-simple  in  such  proportioa 
of  the  alley,  and  may,  in  equity,  recover  back  the  purdiase-money  which  he  has  paid 
therefor. 
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If  a  purchaser  of  city  lots  stipulates  to  baHd  within  a  limited  time,  a  house  on  every  third 
lot  parchased,  or  in  that  proportion,  and  receives  conveyances  for  the  greater  part  of  the 
lots,  he  is  not  boond  to  bnila  in  proportion  to  the  lota  convejred,  onless  the  whole  number 
be  conveyed. 

In  a  case  where  it  would  be  diflBmlt  to  ascertain  the  iftjory  resulting  from  the  breach  of 
contract,  or  the  sum  in  damages  by  which  the  injury  might  be  compensated,  this  court 
will  not  themselves  ascertain  the  injury  nor  the  damages,  nor  direct  an  issue  qucmtum 
damnijicatus. 

Where  a  contract  for  the  sale  of  land  has  been  in  part  executed  by  a  conveyance  of  part  of 
the  land,  and  the  vendor  is  unable  to  convey  the  residue,  a  court  of  equity  will  sometimes 
decree  the  repayment  of  a  proportionate  part  of  the  purchase-money  with  interest. 

If  three  persons  mortgage  their  joint  property  to  indemnify  the  drawer  of  bilUi  of  exchange 
drawn  fiw"  their  accommodation,  in  case  of  protest ;  and  if  each  of  the  mortgagors  agrees 
to  take  ^  a  third  part  of  the  bills,  upon  their  return  under  protest,  and  if  two  of  them 
neglect  to  take  up  their  two  thirds,  whereby  the  other  mortgagor  is  compelled  to  take  up 
the  whole  of  the  bills,  in  consequence  of  which  he  requests  the  drawer  not  to  release  the 
mortgage  but  to  hold  it  for  his  benefit,  a  lien  in  equity  is  thereby  created  upon  the  mort- 
gaged property  to  the  amount  of  two  thirds  of  the  bills  in  favor  of  that  mortgagor  who 
took  up  the  whole. 

An  equity  of  redemption  of  real  estate  in  Maryland  is  liable  to  attachment. 

These  several  suits  in  chancery  in  the  circuit  court  for  the  county 
of  Washington,  in  the  District  of  Columbia,  being  involved  in  each 
other,  and  relating  to  the  same  property,  were  heard  and  argued  as 
ODe  cause.  The  facts  and  issues  are  sufficiently  stated  in  the  opinion 
of  the  court 

Jones  and  P.  B.  Key^  for  the  appellants. 

J.  Law^  F.  &  Kei/y  and  Pinkney^  for  the  appellees.  Law  and 
Campbell. 

•Johnson,  J.,  delivered  the  opinion  of  the  court,  as  [  •486  ] 
follows :  — 

In  order  to  present  a  distinct  view  of  the  numerous  questions 
which  arise  out  of  this  intricate  and  voluminous  case,  we  will  pursue 
them  through  a  history  of  the  transactions  in  which  they  originated, 
and  consider  them  in  order  as  they  occur. 

It  is  well  known  that,  at  the  founding  of  this  city,  the  [  *  487  J 
proprietors  of  the  soil  gratuitously  relinquished  a  proportion 
of  their  property  to  commissioners  appointed  to  receive  it. 

Morris,  Nicholson,  and  Greenleaf  purchased  city  lands,  to  the 
amount  of  fifty  millions  of  square  feet,  to  which  quantity  they  were 
entitled  on  the  3d  of  December,  1794.  Of  this  quantity,  6,000  lots 
were  purchased  from  the  commissioners  ;  220  lots  of  Daniel  Carroll, 
and  the  residue  of  other  persons  not  necessary  to  be  specified  in  this 
case. 

In  the  agreement  with  the  commissioners,  they  stipulate  to  choose 
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the  lotB  by  squares ;  to  build  twenty  houses  per  annum,  for  seven 
years ;  and  until  the  year  1796,  not  to  sell,  without  the  building 
stipulation. 

In  the  agreement  with  Carroll,  the  division  was  to  take  place  by 
lots ;  not  by  selection,  but  alternately,  in  order ;  and  a  variety  of 
building  and  other  stipulations  were  entered  into,  which  not  being 
complied  with,  Carroll  reentered  on  his  land,  and  the  contract  was 
finally  abandoned. 

On  the  3d  of  December,  1794,  Law  entered  into  ft  contract  with 
Morris,  Nicholson,  and  Greenleaf,  for  the  purchase  of  2,400,000 
square  feet  of  city  land,  at  the  rate  of  five  pence,  Peniftylvania 
currency,  per  foot,  for  which  Law  paid  them  50,000/.,  and  took  their 
bond  to  convey  him  that  quantity  of  land,  in  the  penalty  of  100,000/L 

To  secure  this  bond  the  mortgage  was  given,  which  is  the  principal 
subject  of  these  suits. 

On  the  13th  of  May,  1796,  Greenleaf  conveyed  all  his  estate  and 
interest  in  the  Washington  lands,  to  Morris  and  Nicholson,  who,  on 
the  26th  of  June,  1797,  executed  an  assignment  of  all  their  interest  to 
these  complainants,  (Pratt  and  others.)  Greenleaf  afterwards  becom- 
ing bankrupt,  John  Miller,  one  of  these  complainants,  was  made  his 
assignee. 

In  the  several  bills  and  answers  relative  to  these  trans- 
[  •  488  ]  actions,  there  are  various  contradictory  assertions  on  •  the 
subject  of  firaud ;  but  as  there  is  no  evidence  to  sustain  any 
charge  of  that  kind,  and  all  the  various  writings  executed  between 
the  parties  appear  fair,  unimpeached,  and  reconcilable,  we  shall  wholly 
reject  the  consideration  of  that  subject,  and  dispose  of  the  case  upon 
the  unequivocal  meaning  of  the  contracts  of  the  parties,  and  their 
various  acts  which  have  relation  to  the  execution  of  those  contracts. 

By  the  bond  to  make  titles,  dated  Dec.  3, 1794,  Morris,  Nicholson, 
and  Greenleaf,  are  simply  bound  to  make  titles  to  Law,  for  the 
specified  quantity  of  land  in  the  city  of  Washington,  leaving  the 
situation  of*  it,  and  the  mode  of  selection,  entirely  undefined,  and  of 
course  retaining  it  to  themselves. 

On  the  day  following,  the  same  parties  entered  into  articles  of 
agreement,  having  relation  to  objects  which  appear  not  to  have 
entered  into  their  contemplation  originally,  and  which,  on  the  face 
of  them,  bear  the  appearance  of  perfect  reciprocity.  An  option  is 
given  to  Law  to  decline  his  purchase  in  eighteen  months,  and  Law 
stipulates  that  if  he  should  not  then  decline  it,  he  shall  be  bound  to 
improve  every  third  lot  pursuant  to  the  original  contract  of  Morris 
and  Greenleaf  with  the  commissioners,  in  a  specified  time. 

On  the  10th  of  March)  1795,  Law  purchases  other  concessions. 
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By  rdinquishing  his  right  of  declining  the  pnichase,  he  is  allowed 
the  right  of  selecting  the  property  to  be  oonyeyed  to  Mm,  ^  excepting 
water  property,  and  excepting  such  sqnaies  as  are  now  appropriated, 
or  respecting  which  the  said  Morris,  Nicholson,  and  Greenleaf  have 
made  arrangements.^  A  list  of  the  excepted  ^uares  is  subjoined, 
nomerically  distingoished 

Moms,  Nicholson^  and  Ghreenleaf  also  stipulate  to  secure  Law,  in 
the  discharge  of  their  contract,  by  a  mortgage  of  other  lands  in  the 
city,  <^  which  are  now  in  their  possesion,  until  they  can  give  good 
and  sufficient  titles  to  the  said  Law,  of  such  property  as  be  may 
select,  and  of  which  the  titles  are  not  already  vested  in  them ; "  but 
Law  is  to  select  by  squares ;  to  select  in  ninety  days,  and  to  build 
in  conformity  with  Morris  and  Oreenleaf 's  contract  with  the  com- 
missioners. 

*From  this  contract  emanated  the  mortgage  of  the  4th  of  [  *  489  ] 
September,  1795. 

It  was  evidently  incumbent  on  Law  to  make  his  selection  in  ninety 
days,  or  show  some  adequate  cause  to  excuse  him  from  the  discharge 
of  that  part  of  his  agreement.  The  evidence  that  he  did  make  his 
selection  in  the  prescribed  time  is  contained  in  his  amended  answer, 
drawn  iGrom  him  by  express  allegations  in  the  bill,  and  an  exception 
to  his  answer,  in  which  he  swears  that  his  selection  was  made  in 
due  time,  and  that  a  copy  of  his  selection,  thus  made,  was,  in  due 
time,  communicated  to  the  other  parties.  This  fact,  therefore,  being 
uncontradicted  by  any  evidence,  and  confirmed  by  the  solicitude 
expressed  by  Law,  in  all  his  correspondence,  to  obtain  bis  titles, 
must  be  considered  as  established,  and  throws  upon  the  opposite 
party  an  obligation  to  show,  either  that  he  complied  with  the  selection 
so  made,  or  some  sufficient  reason  why  it  was  not  complied  with. 
For  these  purposes  they  contend  that  it  was  in  part  complied  with, 
and  that  it  was  the  fault  of  Law  himself  that  it  was  not  wholly 
complied  with. 

It  appears  that  on  the  14th  of  March,  1796,  there  were  conveyed 
to  Law,  792,939  square  feet  of  ground;  and  on  the  20th  of  July, 
1797, 1,156^57  square  feet 

In  these  conveyances  Law  acquiesces,  with  two  exceptions :  — 

1.  That  128,223  square  feet,  contained  in  squares  727, 789,  and  729, 
have  since  been  recovered  of  him  by  due  course  of  law. 

2.  That  in  the  computation  of  square  feet  supposed  to  be  conveyed 
to  him,  are  included  the  superficies  of  the  alleys  passing  through 
those  squares  in  which  the  entire  squares  were  not  conveyed. 

To  understand  this  objection,  it  is  necessary  to  remark  that,  in  the 
division  between  the  commissioners  and  the  proprietors,  it  irequently 
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happens  that  several  lots  in  a  sqnaie  were  assigned  to  the  proprietor. 

In  the  selections  made  by  Morris  and  Nicholson,  and  in  those  made  by 

Law,  the  exigency  of  the  agreement  to  choose  by  squares, 

[  •  490  ]  •  was  considered  as  gratified  by  the  choice  of  all  that  part 

of  a  square  which  had  been  allotted  to  the  commissioners. 

To  the  first  exception,  the  assignees  reply  that  Law  was  conusant 
of  the  defect  of  title  in  the  squares  alluded  to ;  that  he  took  them 
with  his  eyes  open,  and  therefore  cannot  now  claim  indemnity. 

But  we  do  not  subscribe  to  this  opinion.  There  is  no  evidence  in 
the  case,  that  he  did  agree  to  take  these  squares  cum  onere.  The 
letter  of  the  1st  of  September,  1799,  proves  nothing  of  the  kind. 
The  condition  of  the  obligation  is  not  complied  with  by  a  convey- 
ance of  a  defective  title. 

The  obligation  to  convey  a  good  and  sufficient  title  with  a  general 
warranty,  will  carry  with  it  the  obligation  to  refund  in  case  of  eviction. 
Law's  knowledge  of  the  incumbered  state  of  the  title  is  of  no  conse- 
quence, whilst  the  opposite  party  was  under  an  obligation  to  make 
that  title  good  and  sufficient  The  assignees  are,  in  this  respect,  in 
no  better  situation  than  the  original  parties.  Their  rights  and 
interests  are  altogether  subordinate  to  those  of  Law.  They  take  the 
property  in  every  respect  incumbered  with  the  obligation  to  make 
good  the  contracts  of  Morris,  Nicholson,  and  Greenleaf  with  him, 
not  only  on  general  principles,  but  by  express  exception  in  favor  of 
existing  liens  and  incumbrances. 

With  regard  to  the  allowance  for  the  superficies  of  the  alleys,  we 
remark,  that  if  the  alleys  be  comprised  under  the  denomination  of 
streets,  the  conveyance  of  the  ground  which  they  cover  would  be 
void,  and  unquestionably  will  not  amount  to  a  gratification  of  the 
contract  But  from  the  President's  instructions  of  the  17th  of  Octo- 
ber, 1791,  there  is  reason  to  think  that  they  were  rights  of  way 
appurtenant  to  the  lots  of  each  square  respectively.  K  this  claim 
of  Law's  extended  to  the  alleys  in  those  squares  of  which  the  whole 
was  conveyed  to  him,  there  would  be  some  ground  for  disputing  it 
But  as  it  is  confined  to  those  squares  only  in  which  the  right  could 
not  be  merged,  because  some  one  or  more  of  the  lots  were  the 
property  of  another,  we  think  the  allowance  ought  to  be  made ; 
for  Law  certainly  has  not  acquired  a  title  in  fee-simple  in  those 

alleys. 
[  •  491  ]      •  2.  It  is  contended  that  it  was  in  Law's  power  to  have 
obtained  a  full  performance;  and  they  charge   him  with 
various  acts  to  which  alone  they  attribute  the  non-compliance  on 
their  part 

1.  His  firequent  varying  of  his  selections. 
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On  this  subject,  tiiere  is  a  great  variety  of  evidence  and  many  con- 
tradictory allegations.  But  upon  ihe  whole,  it  appears  that  after 
acquiescing  in  a  number  of  changes,  the  selections  about  the  last  of 
the  year  1796,  settled  down  to  699, 696,  and  half  of  743,  and  the 
deficiency,  if  any,  to  be  supplied  out  of  squares  730,  and  north  of  697 

But  I^w's  inclination  to  vary  his  selections  furnishes  no  sufficient 
excuse ;  {or  a  tender  of  a  conveyance  conformably  to  any  one  of 
those  selections  would  have  been  a  performance. 

On  the  6th  of  December,  1796,  it  appears  a  deed  was  tendered ;  and 
this  is  asserted  to  have  been  a  legal  performance  of  their  part  of  the 
agreement  Law  contends  that  it  was  not,  because  it  contained  the 
building  stipulation,  a  distinct,  independent  contract,  and  which 
ought  nc'  to  have  been  made  a  part  of  this  conveyance.  This  ques- 
tion a  .  vars  at  that  time  to  have  been  submitted  to  counsel,  and 
decided  in  favor  of  Law.  Whether  correctly  or  not,  it  is  now  too 
late  to  inquire ;  for  it  appears  to  have  been  acquiesced  in,  and  con- 
veyances executed  for  nearly  the  whole  of  the  same  land  which  was 
contained  in  the  tendered  deed.  The  conveyance  tendered  cannot, 
even  if  in  unexceptionable  form,  be  now  considered  as  a  performance 
fos  the  balance  unconveyed,  since  the  land  contained  in  it  constitutes 
a  great  part  of  that  for  which  credit  is  given  upon  the  agreement ; 
and  after  receiving  conveyances  in  a  different  form,  it  is  surely  too 
late  now  to  contend  for  the  sufficiency  of  those  tendered. 

3.  It  is  contended  that  the  selection  of  squares  696,  699,  and  743, 
was  not  sanctioned  by  Ijie  contract  of  March,  1795,  and  therefore 
Morris  and  Nicholson  were  under  no  obligation  to  convey. 
.  It  appears  that  these  squares  were  situated  in  *  Carroll's  [  *  492  ] 
land,  and,  in  the  division  between  Carroll  and  the  commis- 
sioners, were  assigned  to  the  former.  They  thus  became  a  part  of 
that  land,  out  of  which  Morris  cmd  Nicholson  were  to  be  entitled  to 
have  conveyed  to  them  their  220  lots ;  and  it  is  contended  that  Law's 
right  of  selection  could  not  extend  to  these  lots,  because  they  were  to 
be  assigned  alternately ;  whereas  Law's  right  of  selection  was  to  be 
made  by  squares,  out  of  those  in  which  Morris  and  Greenleaf  had 
the  right  of  selection.  It  appears,  however,  that  Morris  and  Nichol- 
son acquiesced  in  Law's  right  to  select  from  Carroll's  land,  and  in  a 
letter  of  March  19, 1797,  explicitly  acknowledge  it 

The  solution  of  this  apparent  inconsistency,  is  to  be  found  in  an 
observation  previously  made  on  another  point  in  this  case.  A  selec- 
tion by  squares  was,  in  practice,  considered  by  these  parties  as  com- 
plied with,  when  made  of  all  those  lots  contained  in  any  given 
square  which  were  owned  by  the  party  bound  to  convey.  There 
could,  then,  be  no  reason  for  excluding  Law  from  enjoying  his  right 
VOL.  III.  37 
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of  selection  from  among  the  squares  contained  in  Carroll's  land. 
The  objection  certainly  comes  too  .late  at  this  day.  In  Morris's 
letter  to  Mr.  Cranch,  of  Felniiary  22, 1796,  is  contained  an  express 
vecognitio&  of  the  correctness  of  that  selection,  or  at  least  of  his 
acceptance  of  it  in  lieu  of  one  more  correctly  made. 

This  act,  with  its  attendant  consequences,  must  be  considered  by 
this  court  as  giving  legitimacy  to.the  selection,  though  it  had  been 
otherwise  indefensible.  Had  Law  been  then  informed  that  this 
selection  was  not  authorized  by  contract,  he  would  have  been  thrown 
on  his  right  to  amend  his  selection,  at  a  time  when  he  might  have 
done  it  witii  little  prejudice  to  his  interest.  But  at  this  time  it  is 
surely  too  late  to  retract  an  assent  given  nearly  twenty  years  ago. 

With  regard  to  the  two  other  squares  selected,  as  it  was  only  pro- 
vittonal,  to  make  up  any  deficiency  that  might  exist  after  conveying 
the  three  positively  selected ;  until  the  three  absolutely  chosen  were 
conveyed,  nothing  final  could  be  done  with  these. 

The  last  objection  is  founded  on  Law's  failure  to  comply  with  his 
'  building  contract. 
[  •493  ]  •But  to  this  we  answer:  Law  was  not  restricted  as  to 
the  specific  lots  on  which  the  buildings  were  to  be  erected. 
His  choice,  therefore,  extended  over  the  whole,  and  the  obligation 
was.  not  complete  until  the  whole  land  was  conveyed  to  him.  We 
are  of  opinion  that  the  selection  was  sufficiently  proved;  and  that 
,  Morris,  Nicholson,  and  Greenleaf  were  in  default  with  regard  to  the 
deficiency  of  land.  On  them,  therefore,  must  fall  the  consequences 
of  a  state  of  tilings  [^roduoed  by  their  own  default 

But  there  are  other  reasons  furnished  by  the  c€ise,  in  support  of 
this  opinion. 

Law  had  advanced  very  considerably  in  the  discharge  of  his  build- 
ing contract  He  asserts,  (and  it  is  hardly  possible  to  believe  other- 
wise,) that  he  was  originally  induced  to  enter  into  that  stipulation  in 
consideration  of  similar  stipulations  entered  into  by  Morris,  Nichol- 
son, and  Greenleaf,  with  the  commissioners  and  Carroll,  and  urges 
their  failure  as  his  excuse,  in  part,  for  desisting  from  building.  But 
be  this  SIS  it  may,  it  is  impossible  for  the  ingenuity  of  man  to  devise 
any  expedient,  by  which  a  mean  of  comparison  can  be  resorted  to 
that  would  enable  this  court  or  a  jury  to  ascertain  the  injury  result- 
ing from  this  cause,  or  the  sum  in  damages  by  which  it  may  be 
compensated.  We  therefore  put  the  building  contmct  entirely  out 
of  the  case. 

It  then  only  remains  to  decide  what  remedy  Law  is  entitled  to. 

It  is  contended,  in  behalf  of  Morris,  Nicholson,  and  Greenleaf,  that 
it  should  be  by  specific  performance,  or  by  an  issue  quantum  damni/i- 
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caius;  that,  at  any  rafCi  it  should  not  be  by  a  decree  to  refund  the 
purchase-money  with  interest,  as  the  value  of  the  residue  was  neces- 
sarily diminished  by  the  gratification  of  so  large  a  proportion  of  his 
light  to  select 

To  obtain  a  specific  performance  is  no  object  of  Law's  bill ;  it  is 
incumbent  on  the  opposite  party,  therefore,  to  show  some  ground  of 
right  to  force  such  a  decree  upon  him.  But  considering,  as  we  do, 
that  Law  is  not  in  default,  there  can  be  no  reason  to  decree 
a  specific  *  performance,  when  every  thing  shows  that  it  [  *  494  ] 
would  be  productive  of  nothing  but  loss.  Besides,  a  specific 
performance,  such  as  would  answer  the  ends  of  justice  between  these 
parties,  has  now  become  impossible.  Carroll's  property  is  resumed ; 
a  large  proportion  of  the  land  purchased  of  the  commissioners  sold 
under  legal  process,  and  thus  the  benefit  of  selection  so  diminished 
that,  if  performance  were  to  take  place,  it  must  take  place  stripped 
of  this  its  most  valuable  appendage ;  whilst  the  diminution  of  the 
value  of  property,  and  the  change  of  circumstances,  produced  by  a 
lapse  of  twenty  years,  would  render  it  mockery  to  call  any  execution 
specific 

An  issue  quantum  damnificattis  it  is  certainly  competent  to  this 
court  to  order  in  this  case ;  but  it  is  not  consistent  with  the  equity 
practice  to  order  it,  in  any  case  in  which  the  court  can  lay  hold  of  a 
simple,  equitable,  and  precise  rule  to  ascertain  the  amount  which  it 
ought  to  decree. 

In  this  case,  the  failure  on  the  part  of  Morris,  Nicholson,  and 
Greenleaf,  certainly  was  as  early  as  December,  1796,  at  a  time  when 
there  is  no  reason  to  suppose  that  any  diminution  in  the  value  of 
property  had  taken  place. 

And  as  to  the  argument  that  the  value  of  the  right  of  selection 
diminished  in  proportion  to  the  exercise  of  it ;  that  each  subsequent 
choice  was  of  less  value  than  the  preceding,  we  think  it  is  a  sufficient 
answer  that  Law  never  appears  to  have  enjoyed  the  full  benefit  of 
Us  right  of  selection,  in  consequence  of  the  difficulties  which  appear, 
at  all  times,  to  have  obstructed  his  getting  titles,  firom  the  commis- 
sioners or  others.  And  finally^  when  his  choice  settled  down  upon 
the  squares  727,  789,  and  729,  and  on  Carroll's  squares  696, 699,  and 
half  of  743,  he  was  evicted  firom  the  three  former,  and  never  could 
get  the  titles  to  ihe  three  latter.  Now,  these  squares  nearly  make  up 
his  deficiency ;  and  there  is  reason  to  believe  they  are  among  the  most 
valuable  of  his  choice.  At  any  rate,  they  appear  to  have  been  the 
favorite  objects  of  his  choice.  We  axe  therefore  of  opinion,  that  the 
rule  of  equity  in  this  case  is  that  adopted  by  the  court  below ;  to  wit, 
refunding  at  ihe  rate  of  purchase,  according  to  the  qusmtity  actually 
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deficient ;  bat  that  interest  is  to  be  calculated  only  from  tht  time 
when  the  selections  were  finally  made,  which  we  fix  at  1st  of  Janu- 
ary, 1797. 
[  •496  ]  •With  regard  to  the  actual  deficiency,  it  is  understood 
that  there  will  be  no  difficulty  in  adjusting  it,  as  the  measure- 
ment and  calculations  of  Mr.  King  will  be  acquiesced  in. 

We  must  next  determine  in  what  manner  the  money  to  be  decreed 
to  Law,  in  pursuance  of  the  foregoing  principles,  is  to  be  raised 
from  the  mortgaged  premises ;  and  this  leads  us  to  the  connection 
between  the  interests  of  Law,  and  those  of  Campbell,  and  Duncan- 
son. 

Campbell  was  holder  of  the  negotiable  paper  of  Moms  and  Nich- 
olson, to  a  considerable  amount. 

Greenleaf  had  conveyed  to  Morris  and  Nicholson  all  his  interest  in 
the  mortgaged  premises,  so  that  each  of  them  was  entitled  to  an 
undivided  half  part  of  the  equity  of  redemption.  Campbell  sued 
out  an  attachment  against  Morris  and  Nicholson,  severally,  under  the 
laws  of  Maryland,  (as  this  part  of  the  district  was  then  under  the 
jurisdiction  of  Maryland,)  and  had  it  levied  on  sundry  of  these 
mortgaged  squares,  specifically  designating  them  by  their  numbos. 
An  issue  was  made  up,  and  at  the  trial  before  the  court  to  which  the 
writ  was  returnable,  the  question  was  distinctly  made,  whether  the 
equitable  interest  of  the  defendants  in  these  squares  was  the  subject 
of  attachment.  That  court  decided  that  they  were  not ;  and  the 
plaintiff  appealed  to  the  court  of  appeab  to  have  their  judgment 
reversed. 

On  the  hearing  before  the  court  of  appeals,  the  decision  of  that 
court  is  reversed,  and  the  squares  attached  are  specifically  and  niuner- 
ically  condemned,  to  satisfy  the  debt  due  to  Campbell  And,  finally, 
process  issues  out  of  that  court,  to  the  sheriff  of  the  county,  reciting 
the  attachment  and  condemnation  of  these  squares,  describing  them 
with  equal  precision,  and  commanding  the  sheriff  to  make,  firom  the 
scud  lands,  the  money  necessary  to  satisfy  the  judgment  Under 
this  writ,  the  squares  so  condemned  were  sold ;  Campbell  becomes 
the  purchaser ;  and  Law,  at  the  instance  of  Campbell,  and  without 
the  privity  of  the  assignees,  executes  a  release,  to  Morris  and  Nichol* 
son,  which  is  put  on  record ;  at  the  same  time  taking  a  bond  ol 
indemnity,  firom    Campbell,  against  all  consequences  that  might 

result  firom  this  act. 

[  •  496  ]      •  Much  ability  has  been  exhibited  in  a^^ment,  on  the 

question  whether  an  equitable  interest  in  lands  and  tene* 

ments,  be  the  subject  of  attachment  under  the  laws  of  Maryland* 

But  we  are  of  opinion  that  we  are  not  now  at  liberty  to  enter  into 
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the  consideration  of  that  question.  The  decision  of  the  court  of 
appeals  is  final  and  conclusive  on  this  point  The  question  was  fully 
l»ronght  before  them;  and,  although  it  had  not  fixed  the  law, would 
have  fixed  the  fate  of  these  lands  beyond  reversal 

Some  doubt  is  entertained,  by  one  member  of  the  court,  whether 
the  laws  of  Maryland  go  further  than  to  authorize  the  condemnation 
of  this  interest  to  satisfy  the  judgment,  so  as  to  leave  the  plaintiff 
still  under  the  necessity  of  applying  to  an  equitable  tribunal  to  effect 
asale. 

But  the  majority  are  of  opinion  that  the  attachment  act,  in  making 
this  interest  tangible,  makes  it  subject  to  the  ordinary  process  of  the 
law  courts,  and  that  in  vesting  in  the  courts  in  which  the  condemna- 
tion takes  place,  the  power  to  issue  execution,  as  in  case  of  other 
judgments,  it  has  left  it  with  those  courts  so  to  fashion  its  process  as 
to  meet  the  exigency  of  each  case.  In  this  case,  the  very  special 
nature  of  the  execution  shows  that  it  has  been  fashioned  with  great 
care  and  learning.  We  therefore  hold  the  sale,  under  this  execution, 
to  be  valid. 

Some  conclusions  were  attempted  to  be  drawn,  in  favor  of  the 
assignees,  firom  the  inadequacy  of  the  pice  at  which  the  property 
sold,  and  firom  tiie  following  state  of  facts :  Greenleaf  had  issued  an 
attachment,  to  the  use  of  the  assignees,  against  this  property  of 
Morris  and  Nicholson,  a  day  prior  to  that  of  CampbelL  Subsequent 
to  that  of  Campbell,  Morris  and  Nicholson  assign  all  their  interest  in 
this  property  to  these  assignees.  Greenleaf  s  attachment  was  never 
prosecuted  to  judgment. 

It  is  contended  that  this  union  between  the  prior  lien  and  the 
intoest  attached,  defeats  the  immediate  lien. 

But  we  cannot  admit  this  conclusion. 

*  Levying  an  attachment  has  the  double  etkct  of  creating  [  *  497  ] 
a  lien  and  instituting  an  action.  But  the  lien  is  only  incho- 
ate ;  it  awaits  the  judgment  of  the  court  for  its  consummation,  and 
must  fall  with  the  suit  To  decide  otherwise  would  be  to  permit  the 
detendant,  by  collusion,  or  his  own  act,  to  nullify  the  lien  of  the 
subsequent  attachment. 

As  to  the  inadequacy  of  price,  the  evidence  is  full  to  show 
that  it  was  produced  altogether  by  the  steps  taken  by  the  agents  of 
the  assignees  to  embarrass  or  prevent  the  sale,  and  by  the  supposed 
wei{^  of  the  incumbrances  resting  upon  the  land.  In  this  respect, 
ther^re,  there  is  no  imputation  to  be  cast  upon  CampbelL 

With  regard  to  the  release,  it  is  very  evident  that,  as  it  was  never 
accepted  by  the  assignees,  it  ought  in  nowise  to  operate  to  their 
prejudice ;  nor  ought  Campbell  to  derive  any  benefit  firom  it,  as  it 
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was  gratuitously  proposed  by  him  under  an  arrangement  with  Law. 
Give  efficacy  to  this  release,  and  consider  how  it  will  operate. 
Campbell  purchases  at  a  reduced  price,  subject  to  an  incumbrance ; 
but  give  effect  to  this  release,  and  he  holds  an  absolute  fee,  absolved 
from  all  incumbrance. 

Again,  the  property  mortgaged  to  Law,  is  liable  for  the  whole 
amount  to  be  raised  for  his  indemnity;  but  give  efficacy  to  this 
release,  and  whilst  Campbell  acquires  an  unincumbered  estate,  on 
the  one  hand ;  on  the  other,  the  residue  of  the  mortgaged  property, 
(that  of  which  the  assignees  have  not  been  deprived  by  sale  of  the 
sherirt,)  must  be  sacrificed  to  raise  the  money  due  to  Law.  From 
this  it  will  follow,  either  that  a  ratable  abatement  should  be  made, 
by  Law,  proportionate  to  the  squares  by  him  released  to  Campbell, 
or  that  those  squares  should  contribute  their  due  proportion  towards 
paying  Law. 

Before  we  proceed  to  apply  these  piinoiides  to  the  final  disposal  of 
the  case,  it  is  necessary  to  show  in  what  manner  the  interests  of 
Duncanson  and  Ward  become  involved  with  those  of  these  other 
parties. 

Duncanson^  at  the  request  of  Morris,   Nicholson,  and 
[  •498  ]  •  Greenleaf,  and  for  their  use,  drew  bills  on  a  variety  of 
correspondents,  to  the  amount  of  12,000/. 

On  the  12th  of  September,  1795,  Morris,  Nicholson,  and  Gheenkaf 
executed  a  mortgage  of  eighteen  squares  in  the  dty  of  Wttshington, 
to  indemnify  Duncanson  against  the  return  of  tiiese  bills.  They 
were  eighteen  of  the  squares  previously  mortgaged  to  Law. 

Of  these  bills  about  IfiOOL  were  returned  under  protest,  as  the 
property  of  Ward ;  and  that  sum,  together  with  the  damages,  was 
paid,  on  the  26th  of  December,  1796,  to  Ward,  by  Greenleaf.  No 
satisfaction  was  entered  on  the  mortgage,  nor  any  assignment 
demanded  until  a  day  long  subsequent.  The  residue  of  the  bills 
were  also  returned  and  paid  by  Ghreenleaf. 

Thus  circumstanced,  whilst  the  mortgage  appeared  on  record  in 
faH  life,  when  in  fact  defunct,  as  the  purpose  for  which  it  was 
created  had  been  answered,  the  attachment  of  Campbell  was  levied 
on  thirteen  of  these  squares,  and  they  were  finally  condemned,  sold, 
and  purchased  by  him.  After  the  sale,  notice  was  given:  to  Duncan- 
son, not  to  release,  and  tiiat  an  assignment  to  Miller,  the  assignee  of 
Greenleaf,  would  be  demanded  of  him.  The  demand  of  Greenleaf 
on  Morris  and  Nicholson,  arising  from  taking  up  these  bills,  was 
contained  in  his  assignment  to  Miller ;  and  this  payment  is  among 
the  items  making  up  tiie  debit  side  of  the  account  stated  between 
Greenleaf  and  Morris  and  ItRcholson. 
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Miller,  the  assignee,  contends  that  he  is  entitled  to  such  an  assign- 
ment from  Doncanson,  and,  therefore,  to  be  considered  in  this  court 
as  entitled  to  all  the  advantages  which  he  would  have  derived  firom 
such  an  assignment  if  actually  made. 

On  the  one  hand,  Campbell  had,  at  the  sale,  all  the  benefit  of  this 
sum  as  an  existing  incumbrance  upon  the  land.  It  was,  in  fact,  so 
much  credited  on  the  purchase-money  for  which  it  sold ;  but  on  the 
other,  it  is  contended  that  it  was  a  firaud  upon  the  public,  to  keep  up 
the  appearance  of  an  existing  mortgage  on  this  property,  when  it 
was  in  fact  satisfied ;  that  the  agents  of  the  assignees  alone  knew 
this  iBLCtj  and  good  faith  demanded  of  them  that  they  should  have 
avowed  it 

•  We  are  of  opinion  that  the  answer  to  this  argument  is  [•499  j 
complete.  The  assignees  did  not  conceive  it  to  be  a  satis- 
fied mortgage ;  they  then  supposed,  €uid  now  contend,  that  an  equit- 
able interest  in  the  security,  given  for  the  payment  of  the  bills, 
resulted  to  GSreenleaf,  for  two  thirds  of  the  sum  paid  by  him  on  the 
bills,  and  passed  to  them  on  the  assignment.  This  reply,  whether 
correct  in  point  of  law  or  not,  certainly  removes  all  imputation  of 
fraud.  But  if  it  did  not,  what  reason  can  be  assigned  why  Cannip- 
bell  should  take  to  himself  a  benefit  from  it?  Had  it  been  produc- 
tive, in  any  mode,  of  injury  or  loss  to  him,  it  might  have  been  urged, 
with  f5ome  plausibility ;  but  there  is  no  reason  to  suppose  that  any 
such  effect  has  resulted  from  it  It  could  only  operate  to  reduce  the 
sales  of  the  squares ;  and  in  this  respect  all  the  effects  produced  by  it 
resulted  to  his  benefit  altogether. 

One  thing  is  indisputable ;  that  if  this  mortgage  be  decreed  satis- 
fied, Campbell  has  acquired  an  interest  which  he  never  purchased, 
and  acquired  that  interest  in  property  whieh  ou^t  otherwise  to 
belong  to  the  assignees.  It  might,  perhaps,  be  made  a  question 
whether  the  whole  amount  apparently  secured  by  the  mortgage, 
ought  not  to  be  made  the  measure  of  compensation  to  the  assignees;, 
for  to  that  amount  it  may  reasonably  be  supposed  the  price  of  the 
property  was  reduced  at  the  sale ;  to  that  amount  ware  they  damni- 
fied, and  to  that  amount  the  purchaser  was  benefited.  But  it  would 
not  be  consistent  with  the  nature  of  these  purchases  to  apply  that 
rule  to  them  with  strictness.  The  uncertainty  under  which  a  pur- 
chase is  made,  when  made  subject  to  an  unliquidated  incumbrance, 
gives  such  a  purchase  somewhat  the  nature  of  a  speculation  which  the 
purchaser  ought,  to  a  reasonable  extent,  to  have  the  benefit  of,  if  it 
prove  lucrative.  It  is,  therefc^e,  only  on  the  ground  of  an  equitable 
existing  lien  upon  the  mortgaged  premises,  or  equitable  claim  upon 
Campbell,  that  .the  court  can  decree  in  favor  of  the  assignees.   And,  as 
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Campbell  has  filed  his  bill  of  interpleader,  in  the  nature  of  a  bill  to 
redeem,  we  think  the  court  at  liber^,  when  decreeing  in  his  favcMr,  to 
impose  on  him  such  equitable  terms  as  the  nature  of  the  case  suggests. 
The  foregoing  reasoning  proves  that  Campbell  ought,  in 
[  •  500  ]  conscience,  to  make  compensation  to  the  *  mortgagor,  the 
former  proprietor  of  the  fee,  for  that  part  of  the  interest 
which  the  mortgage  appeared  to  cover.  He  did  not  purchase  it,  and, 
therefore,  although  strict  right  may  secure  to  him  the  whole,  he  ought 
to  be  charged  with  a  sum  in  compensation  for  the  interest  so 
acquired  above  what  was  proposed  to  be  sold. 

Again,  had  these  bills  not  been  taken  up,  and  the  holder  {^osecated 
all  the  drawers  and  indorsers  to  insolvency,  there  can  be  no  doubt 
that  the  holder  would  have  been  entitled  to  charge  the  mortgaged 
premises,  in  equity,  with  the  payment  of  the  bills.  But  what  differ- 
ence is  there,  in  equity,  between  the  case  of  any  other  holder  of  these 
bills,  and  that  of  Grreenleaf,  who,  when  liable,  equitably,  only  for  one 
third,  was  compelled  to  take  up  the  whole,  and  did  it  with  his  own 
funds?  It  consists  only  in  this  ;  that  the  one  becomes  creditor  for  the 
whole ;  the  other  only  for  two  thirds. 

Upon  the  whole,  we  are  of  opinion  that  the  thirteen  squares  poi^ 
chased  by  Campbell  should  be  ratably  charged  with  the  payment  of 
the  debt  resulting,  under  these  transactions,  from  Morris  and  Nich<^* 
son,  to  Greenleaf. 

DECREE. 
Pratt  and  others,  Plaintiffs  below,  v,  Thos.  Law  and  Wu.  Cahpbrix. 

This  cause  came  on  to  be  heard,  &c  Whereupon  it  is  ordered, 
adjudged,  and  decreed,  that  the  decree  of  the  circuit  court  for  the 
District  of  Columbia,  in  this  case,  be  reversed  and  annulled ;  and  this 
court  decrees :  That  the  complainants  shall  be  permitted  to  redeem  the 
mortgaged  premises,  exclusive  of  those  squares  purchased  by  the  said 
William  Campbell,  upon  paying  and  satisfying  to  the  said  Thomas 
Law,  at  the  rate  of  five  pence,  Pennsylvania  currency,  per  square  foot, 
for  the  actual  difference  between  the  number  of  square  feet  conveyed 
to  the  said  Law,  and  the  number  of  2,400,000  square  feet  which 
Morris,  Nicholson,  and  Greenleaf  were  bound  to  convey,  deducting 
fi-om  the  number  of  square  feet  said  to  have  been  conveyed  to  Law, 
the  square  feet  covered  by  the  alleys  in  those  squares  in  which  the 
entire  square  was  not  conveyed  to  Law,  with  interest  on  the  sum  so 
to  be  liquidated,  calculated  firom  the  first  day  of  January,  1797,  at 
6  per  cent. 
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*  And  it  is  further  decreed,  that  towards  pajring  and  satis-  [  *  501  ] 
fying  the  sum  so  to  be  ascertained,  the  said  William  Camp- 
bell do  pay  and  contribute  a  sum  proportionate  to  the  ratio  which  the 
sqaares  purchased  by  him  bear  to  the  residue  of  the  premises  mort- 
gaged to  Law,  in  quantity  of  square  feet,  with  interest  thereon  from 
the  Ist  of  January,  1797. 

That  on  payment  of  the  said  sum,  the  said  Thomas  Law  siiall 
reconvey  to  the  comfdainants  all  those  squares,  or  other  mortgaged 
premises,  which  were  not  sold  as  aforesaid ;  and  to  the  said  William 
Campbell,  all  those  squares  which  the  said  William  Campbell 
attached  and  purchased,  as  in  bill  and  answer  set  forth. 

And  the  court  further  decrees,  that  if  the  said  William  Campbell 
shall  not,  in  six  months  after  the  liquidation  of  the  sum  to  be  paid 
by  him,  and  notice  thereof,  with  interest  thereon  as  aforesaid,  pay 
and  satisfy  to  the  said  complainants  the  sum  so  liquidEd;ed,  then  the 
said  squares,  so  purchased  by  him,  shall  be  sold  under  order  of  the 
said  circuit  court,  to  pay  and  satisfy  that  sum ;  and  that  this  cause 
be  remanded  to  the  said  circuit  court,  for  further  proceedings  neces- 
sary to  carry  into  effect  this  decree. 


DECREE. 
Pratt  and  others,  Defendants  below,  v.  Thomas  Law. 

This  cause  came  on  to  be  heard,  &c  Whereupon  it  is  ordered, 
adjudged,  and  decreed,  that  the  decree  of  the  circuit  court  be 
reversed  and  annulled ;  and  this  court  decrees,  that  the  said  mort- 
gaged premises,  whereof  the  said  Thomas  Law  prays  foreclosure, 
shall  be  sold,  under  order  of  the  circuit  court,  for  the  District  of  Co- 
lumbia, in  the  county  of  Washington,  to  pay  and  satisfy,  to  the  said 
Thomas  Law,  so  much  of  the  sum  adjudged  to  the  said  Law,  in  the 
case  of  these  defendants,  against  the  said  Law  and  W.  Campbell, 
decided  at  this  term,  as  will  be  proportionate  to  the  ratio  which  the 
said  portion  of  the  said  premises  bears  to  that  proportion  of  the  said 
premises  to  which  the  said  Law  executed  a  release  in  favor 
of  Campbell,  as  in  bill  mentioned;  unless  the  said  *com-  [  *502  ] 
plainants  shall,  in  six  months  after  liquidation  of  the  said 
sum,  and  notice  thereof,  pay  and  satisfy  to  the  said  Law,  so  much 
of  the  said  sum  as  is,  in  this  decree,  ordered  to  be  raised.  Upon 
payment  of  which  sum  the  said  Law  (shall)  release  to  the  said  com- 
plainants his  interest  in  the  said  premises. 

It  is  further  ordered,  that  this  cause  be  remanded  to  the  circuit 
comrt  for  the  District  of  Columbia,  in  the  county  of  Washington,  for 
further  proceedings  to  carry  into  effect  this  decree. 
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DECREE. 
P&ATT  and  others,  Defendants  below,  v.  William  Campbell. 

This  cause  came  on  to  be  beard,  &c.  Wbereupon  it  is  ordered, 
adjudged,  and  decreed,  tbat  tbe  decree  of  tbe  circoit  court  be  reversed 
and  annulled ;  and  this  court  decrees,  that  whenever  William  Camp- 
bell  shall  pay  and  satisfy  to  John  Miller,  junior,  assignee  of  James 
Greenieaf,  so  much  of  the  two  thirds  of  the  sum  paid  by  Greenlea^ 
on  the  bills  secured  by  the  mortgage  to  Duncanson,  as  will  be  propor* 
tionate  to  the  ratio  which  the  squares  bought  by  Campbell,  subject  to 
the  mortgage  to  Duncanson,  bear,  in  quantity,  to  the  whole  eighteeu 
squares  mortgaged  to  Duncanson,  then  the  said  Campbell  shall  hold 
the  said  squares  so  purchased  by  him,  free  and  discharged  of  the 
said  mortgage ;  and  the  said  Duncanson  and  the  complainants  shall 
thereupon  convey  and  assign  to  the  said  Campbell  all  their  right  and 
interest  in  the  said  squares  so  purchased  by  him. 

And  it  is  further  ordered  and  decreed,  that  if  tiie  said  Campbell 
shall  not,  within  six  months  next  after  the  liquidation  of  the  sum  to 
be  paid  by  him,  and  notice  thereof,  pay  and  satisfy  the  said  sum  to 
the  said  Miller,  then  the  said  squares  so  purchased  by  him  shall  be 
sold  under  the  order  of  the  circuit  court,  and  the  proceeds  thereof 
applied  to  the  payment  thereof;  having  regard,  nevertheless,  to  any 
other  existing  prior  lien  upon  the  said  squares ;  and  this  cause  is 
remanded  to  the  circuit  court  for  further  proceedings  thereon  to  carry 
into  effect  this  decree. 

5  W.  429;  2  P.  354  j  14  P.  172;  8  H.  184. 
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Associate  Justices. 


Negress  Sallt  Henrt,  by  William  Hbnrt,  her  father  and  next 

Mend,  v.  Ball. 

1  W.  1. 

Thfi  act  of  «aMablj  of  Msryland,  which  prohibitfl  the  importation  of  tlaTes  "for  sale  or  to 
reside,"  applies  oqIj  to  a  permanent,  not  a  temporary  residence,  and  to  an  importation  bj 
the  master  and  general  owner,  and  not  bj  a  bailee  for  a  short  term. 

Ebbob  to  the  circuit  court  for  the  District  of  Columbia,  in  a  peti- 
tion for  fireedom  by  the  plaintiff,  who,  being  owned  by  the  defendant, 
in  Virginia,  was  placed  for  one  year  with  Mrs.  Rankin,  then  a  resi- 
dent in  Virginia,  who  during  the  year  removed  to  the  city  of  VTash- 
ington,  and  brought  the  plaintiff  with  her ;  the  plaintiff  remained  in 
Washington  a  few  months,  but  before  the  expiration  of  the  year  was 
taken  back  to  Virginia  by  the  defendant,  and  afterwards  brought  by 
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him  to  Washington,  when  he  came  there  to  reside.  The  plaintiff's 
counsel  prayed  the  court  below  to  instruct  the  jury  that,  if  they 
believedj  from  the  evidence,  the  defendant  knew  of  the  intended 
importation  by  Mrs.  Rankin,  and  did  not  object  to  it,  then  such 
importation  entitled  the  plaintiff  to  her  freedom ;  and  that  if  he  knew 
of  and  did  not  object  to  the  importation,  it  was  competent  for  the 
jury  to  infer  he  assented  to  it  This  instruction  the  court  refused  to 
give,  but  did  instruct  them  that  if  they  believed  Mrs.  Rankin  was  a 
citi;Eeii  of  the  United  States,  and  came  to  Washington  with  a  bond 
Jide  kitentian  of  settling  therein,  then  her  importation  of  the  said 
Btave  was  lawful,  and  the  plaintiff  was  not  entitled  to  her  freedom, 
whether  the  importation  were  or  were  not  made  with  the  consent  of 
the  defendant     To  this  refusal  and  ruling,  exception  was  taken. 

Key^  for  the  plaintiff 

Law^  for  the  defendant 

Marshall.,  C.  J.,  delivered  the  opinion  of  the  court,  and  after  stat- 
ing the  facts,  proceeded  as  follows :  — 

This  eauijQ  depends  on  an  act  of  the  State  of  Maryland,  which  is 
in  force  in  the  county  of  Washington.  The  first  section  of 
[  '4  ]  th^it  statute  enacts,  •"  that  it  shall  not  be  lawfril  to  bring 
into  this  State  any  negro,  mulatto,  or  other  slave,  for  sale, 
or  to  reside  within  this  Slate;  and  any  person  brought  into  thb 
State  contrary  to  this  act,  if  a  slave  before,  shall,  thereupon,  immedi- 
ately cease  to  be  the  property  of  the  person  or  persons  so  importing 
or  bringing  such  slaves  within  this  State,  and  shall  be  free.*'  The 
second  section  contains  a  proviso  in  frtvor  of  citizens  of  the  United 
States,  coming  into  this  State  with  a  bond  fide  intention  of  settling 
therein^  and  bringing  slaves  with  them.  The  4th  section  enacts, 
that  ^^  nothing  in  this  act  contained  shall  be  construed  or  taken  to 
affect  the  right  of  any  person  or  persons,  travelling  or  sojourning  with 
any  slave  or  slaves,  within  this  State,  such  slave  or  slaves  not  being 
sold,  or  otherwise  disposed  of  in  this  State,  but  carried  by  the  owner 
out  of  the  State,  or  attempted  to  be  carried." 

This  act  appears  to  the  court  not  to  comprehend  the  case  now 
under  consideration.  The  expressions  of  that  part  of  the  first  sectioo, 
which  prohibits  the  importation  of  slaves,  are  restricted  to  cases  of 
importations,  "for  sale  or  to  reside  in  this  State."  The  petitioner 
was  obviously  not  imported  for  sale,  nor  is  the  court  of  opinion  that 
the  short  time  for  which  she  was  to  continue  with  Mrs.  Bankin,  caa 
satisfy  the  words,  "  to  reside  within  this  State."     The  legislature 
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must  have  intended  to  prohibit  a  general  residence,  not  a  special 
limited  residencci  where  the  slave  is  to  remain  for  that  portion  of 
the  year  for  which  she  was  hired  that  still  remained. 

If  on  this  point  the  first  section  of  the  act  could  be 
thought  doubtful,  the  fourth  section  seems  to  •remove  that  [  *  5  ] 
doubt.  It  declares  that  ''nothing  in  the  act  contained 
shall  be  construed  or  taken  to  affect  the  right  of  any  person  travel- 
ling or  sojourning,  witii  any  slave  or  slaves,  within  this  State,  such 
slave  or  slaves  not  being  sold,  or  otherwise  disposed  of  in  this  State, 
but  carried  by  the  owner  out  of  this  State,  or  attempted  to  be 
carried." 

This  section  sufficiently  explains  the  residence  contemplated  by 
the  legislature  in  the  first  section.  The  term  scjouminff  means 
something  more  than  "  travelling,"  and  applies  to  a  temporary,  as 
contra-distinguished  from  a  permanent,  residence.  The  court  is  also 
of  opinion  that  the  act  contemplates  and  punishes  an  importation, 
or  bringing  into  the  State  by  the  master  or  owner  of  the  slave. 
This  construction,  in  addition  to  its  plain  justice,  is  supported  by  the 
words  of  the  first  section.  That  section  declares,  that  "a  person 
brought  into  this  State  as  a  slave,  contrary  to  this  act,  if  a  slave 
before,  shall  thereupon  cease  to  be  the  property  of  the  person  or 
persons,  so  importing  or  bringing  such  slave  within  this  State,  and 
shall  be  free."  It  is  apparent,  that  the  legislature  had  in  view  the 
case  of  a  slave  brought  by  the  owner,  since  it  is  the  property  of  the 
person  importing  the  slave  which  is  forfeited. 

Upon  the  best  consideration  we  have  been  able  to  give  this  statute, 
the  court  is  unanimously  of  opinion  that  the  petitioner  acquired  no 
light  to  freedom,  by  having  been  brought  into  the  county  of  Wash- 
ington by  Mrs.  Rankin,  for  one  year's  service,  she  having  been  in  the 
course  of  the  year  carried  back  to  Virginia,  by  her  master. 

•  The  circuit  court  appears  to  have  considered  the  case  as  [  *  6  ] 
coming  within  the  proviso  of  the  2d  section.  If  in  this 
opinion  that  court  were  even  to  be  thought  mistaken,  the  error  does 
not  injure  the  petitioner,  and  is  therefore  no  cause  for  reversal  The 
court  is  unanimously  of  opinion  that  the  judgment  ought  to  be 
affirmed. 

Judgement  affirmed. 


VOL.  III.  38 
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Negro  John  Davis  et  ai.  v.  Wood. 
1  w.  6. 

Evidence,  by  hearsay  and  general  reputation,  is  admissible  only  as  to  pedigree,  bat  not  to 
establish  the  freedom  of  the  petitioner's  ancestor,  and  thence  to  dednce  his  or  her  own. 

Verdicts  are  evidence  between  parties  and  privies  only ;  and  a  record,  proving  the  ancestor's 
freedom  to  have  been  established  in  a  suit  against  another  party,  to  whom  the  petitioner 
was  sold  by  the  present  defendant,  is  inadmissible  evidence  to  prove  the  petitioner's 
freedom. 

\. 

This  case  was  similar  to  the  preceding,  in  wtiich  the  petitionen 
excepted  to  the  opinion  of  the  conrt  below :  1st.  That  thej-  had 
offered  to  prove  by  competent  witnesses,  that  they  (the  witnesses) 
had  heard  old  persons,  now  dead,  declare  that  a  certain  Mary  Davis, 
now  dead,  was  a  white  woman,  bom  in  England,  and  such  was  the 
general  report  in  the  neighborhood  where  she  lived;  and  ako 
offered  the  same  kind  of  testimony  to  prove  that  Susan 
[  •  7  ]  Davis,  mother  of  the  petitioners,  was  linesJly  •descended, 
in  the  female  line,  from  tlie  said  Mary ;  and  it  was  admitted 
that  said  Susan  was,  at  the  time  of  petitioning,  free,  and  acting  in  all 
respects  as  a  free  woman ;  which  evidence,  by  hearsay  and  general 
reputation,  the  court  refused  to  admit,  except  so  far  as  it  was  appli- 
cable to  the  fact  of  the  petitioners'  pedigree.  2d.  That  they,  having 
proved  that  the  petitioners  are  the  children  of  Susan  Davis,  and  that 
she  is  the  same  person  named  in  a  certain  record  in  a  cause  wherein 
Susan  Davis,  and  her  daughter  Ary,  were  petitioners  against  Caleb 
Swan,  and  recovered  their  freedom,  the  plaintiffs  offered  to  read  said 
record  in  evidence  to  the  jury,  ^s  primd  facie  testimony  that  they  are 
descendants,  in  the  female  line,  from  a  fi«e  woman,  who  was  bom 
free,  and  are  of  free  condition,  connected  with  the  fact  that  the 
defendant  in  this  cause  sold  said  Susan  to  Swan,  the  defendant  in 
said  record,  which  the  court  refused  to  suffer  the  petitioners  to  read 
to  the  jury  as  evidence  in  this  cause. 

Lee  and  Lata^  for  the  plaintiffs. 

Key,  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  and  stated 
that,  as  to  the  first  exception,  the  court  had  revised  its  opinion  in  the 
case  of  Mima  Queen  and  child  v.  Hepburn,  7  C.  290,  and  confirmed 
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H.    As  to  the  second  exception^  the  record  was  not  between  the 
same  parties.    The  role  is^  that  verdicts  are  evidence  between 
parties  and  privies.     The  court  does  not  feel  inclined  'to  [   ^9   ] 
enlarge  the  exceptions  to  this  general  rule,  and,  therefore, 
the  judgment  of  the  court  below  is  affirmed. 

10  P.  412. 


The  Samuel.    Pierce  and  Beach,  Claimants. 
1  W.  9. 

A  libel,  hj  the  United  States,  in  the  adniiraltj,  to  procnre  a  forfeitnre,  is  an  inibrmatkm. 

The  same  technical  nicety  is  not  required  as  in  indictments  at  common  law ;  it  is  snffident 

if  the  offence  be  described  in  the  words  of  the  law,  and  so  set  forth  that,  if  the  allegation! 

be  tme,  the  offence  must  be  within  the  statute. 
A  certificate,  bj  the  clerk  of  the  circuit  court,  upon  a  deposition,  that  it  was  filed  after  the 

trial,  controk  the  fact  that  it  is  found  on  the  record,  shows  that  it  formed  no  part  of  the 

cause  in  the  circuit  court,  and  opens  it  to  everj  exception,  as  if  offered  here  for  the  first 

time. 
'That  the  deponent  is  a  seaman,  on  board  a  gunboat,  in  the  harbor  of  Newport,  and  liable 

to  be  ordered  to  some  other  place,  and  not  to  be  able  to  attend  the  trial,**  is  not  legal 

eanse  for  taking  his  deposition  de  bene  etae. 
If  it  were,  it  must  appear  also  that  the  witness  could  not  attend  at  the  trial. 

Appeal  from  the  circuit  court  for  the  Rhode  Island  district  The 
Brig  Samuel  sailed  from  St  Bartholomew's,  an  island  belonging  to 
his  Majesty  the  king  of  Sweden,  in  the  month  of  November,  1811, 
with  a  cargo  consisting  of  rum,  molasses,  and  some  other  articles, 
and  arrived  in  Newport,  Rhode  Island,  on  the  8th  of  the  following 
December,  where  the  vessel  and  cargo  were  seized,  and  libelled  in 
the  district  court  as  being  forfeited  to  the  United  States, 
under  the  act  of  congress  prohibiting  the  importation  *  of  [  •  10  ] 
articles,  the  growth,  produce,  or  manufacture  of  Grreat 
Britain  or  France,  their  colonies  or  dependencies.  The  vessel  and 
cargo  were  claimed  by  John  Pierce  and  Gteorge  Beach,  both  citizens 
of  the  United  States.  The  district  court  condemned  both  vessel  and 
ceu-go.  The  circuit  court  condemned  the  vessel  and  the  rum,  but 
restored  the  residue  of  the  cargo.  From  the  sentence  of  the  circuit 
court,  both  the  libellants  and  the  claimants  appealed  to  this  court 

Dag-ffeUj  for  the  claimants. 

The  Attorney- Oenerdl^  for  the  libellants. 
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Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
On  the  part  of  the  claimants  it  is  contended,  1st  That  the  pro- 
ceedings ought  to  have  been  at  common  law,  and  not  in  the  admiraUy. 
2d.  That  the  information,  if  it  be  one,  is  insufficient    3d.  That  the 
testimony  is  wholly  instifficient  to  warrant  a  condemnation. 

In  arguing  the  first  point,  the  counsel  for  the  claimants 
[  •  14  ]  endeavored  to  take  this  case  out  of  the  *  principle  laid  down 
in  The  Vengeance,  3  D.  297,  and  in  other  cases  resting  on 
the  authority  of  that  decision,  by  urging  a  difference  of  phraseology 
in  the  acts  of  congress.  In  that  part  of  the  act  on  which  this  prose- 
cution is  founded,  which  gives  the  remedy,  it  is  enacted :  "  That  all 
penalties  and  forfeitures,  arising  under,  or  incurred  by  virtue  of  this 
act,  may  be  sued  for,  prosecuted,  and  recovered,  with  costs  of  suit, 
by  action  of  debt,  in  the  name  of  the  United  States  of  America,  or 
by  indictment  or  information,  in  any  court  having  competent  juris- 
diction to  try  the  same."  Debt,  indictment,  and  information,  are 
said  to  be  technical  terms,  designating  common  law  remedies,  and 
consequently,  marking  out  the  courts  of  common  law  as  the  tribunals 
in  which  alone  prosecutions  under  this  act  can  be  sustained.  There 
would  be  much  force  in  this  argument,  if  the  term  "information" 
were  exclusively  applicable  to  a  proceeding  at  common  law.  But 
the^  court  is  of  opinion  that  it  has  no  such  exclusive  application*  A 
libel  on  a  seizure,  in  its  terms  and  in  its  essence,  is  an  information. 
Consequently,  where  the  cause  is  of  admiralty  jurisdiction,  and 
the  proceeding  is  by  information,  the  suit  b  not  mthdrawn,  by  the 
nature  of  the  remedy,  from  the  jurisdiction  to  which  it  oth^wiae 
belongs. 

2d.  The  second  objection  made  by  the  claimants  to  these  proceed- 
ings is,  that,  though  the  words  of  the  act  may  be  satisfied  by  a  libel 
in  the  nature  of  an  information,  yet  the  same  strictness  which  is 
required  in  an  information  at  common  law  will  be  necessary  to  sus- 
tain a  libel  in  the  nature  of  an  information  in  the  court  of  admiralty ; 
and  that,  testing  the  libel  by  this  rule,  it  is  totally  insoffi* 
[  •  15  ]  cient  The  court  *  is  not  of  opinion  that  all  those  technical 
niceties  which  the  astuteness  of  ancient  judges  and  lawy^s 
has  introduced  into  criminal  proceedings  at  common  law,  and  which 
time  and  long  usage  have  sanctioned,  are  to  be  engrafted  into  pro- 
ceedings in  the  courts  of  admiralty.  These  niceties  are  not  aht^dy 
established,  and  the  principles  of  justice  do  not  require  their  establish- 
ment It  is  deemed  sufficient  that  the  offence  be  described  in  the 
words  of  the  law,  and  be  so  described  that,  if  the  allegation  be  true, 
the  case  must  be  within  the  statute.  This  libel  does  so  describe  the 
offence,  and  is,  therefore,  deemed  sufficient 
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3d.  The  third  and  material  inquiiy  respects  the  evidence.     Is  this 
cargo  of  British  origin  ? 

In  the  examination  of  this  question,  tiie  first  point  to  be  decided  is, 
the  admissibility  of  the  deposition  of  Thomas  Oldham.     That  depo- 
sition is  found  in  the  record  of  the  circuit  court,  with  a  certificate 
annexed  to  it,  in  these  words :  <<  N.  B.  The  deposition  of  Thomas 
Oldham  wcw  filed  after  the  trial  of  the  case,  by  order  of  the  court" 
Some  of  the  judges  are  of  opinion  that  this  certificate  of  the  clerk 
is  to  be  disregarded,  and  that  the  deposition,  being  inserted  in  the 
record,  must  be  considered  as  a  part  of  it,  and  must  be  supposed  to 
have  formed  a  part  of  the  evidence  when  the  decree  was  made :  but 
the  majority  of  the  court  is  of  a  different  opinion.     The  Certificate 
of  the  derk,  to  the  deposition,  is  thought  of  equal  validity  as  if  form- 
ing a  part  of  his  general  certificate.     It  shows  that  this  deposition 
formed  no  part  of  the  cause  in  the  circuit  court,  and  is, 
therefore,  liable  to  *  every  exception  which  could  be  made  [  •  16  ] 
to  it,  if  it  was  not  found  in  the  record,  and  was  now  offered, 
for  the  first  time,  to  tiiis  court     On  inspection,  it  appears  to  be  a 
deposition  token  before  a  single  magistrate,  not  on  order  of  court  on  a 
commission,  with  notice  to  the  attorney  of  the  claimant,  who  did  not 
attend.    It  must  be  sustained  by  the  act  of  congress,  or  it  is  inadmis- 
sible.    The  recLson  assigned  for  taking  it  is,  '^  that  the  deponent  is  a 
seaman  on  board  a  gunboat  of  the  United  States,  in  the  harbor  of 
Newport,  and  liable  to  be  ordered  to  some  other  place,  and  not  to  be 
able  to  attend  the  court  at  the  time  of  its  sitting."   The  30th  section  of 
tiie  Judiciary  Act^  directs,  that  <^  the  mode  of  proof  by  oral  testimony, 
and  examination  of  witnesses  in  open  court,  shall  be  the  same  in  aU 
the  coarts  of  the  United  States."   The  act  then  proceeds  to  enumerate 
eases  in  which  depositions  may  be  taken  de  bene  esse.    The  liability 
of  the  -witness  to  be  ordered  out  of  the  reach  of  the  court,  is  not  one 
of  the  causes  deemed  sufficient  by  the  law  for  taking  a  deposition 
de  bene  esse.    In  such  case,  there  would  seem  to  be  a  propriety  in 
applying  to  tiie  court  for  its  aid.    But,  supposing  this  objection  not 
to  be  so  fatal  as  some  of  the  judges  think  it,  still,  the  deposition  is 
taken  de  bene  esse,  not  in  chief;  and  a  deposition  so  taken  can  be 
read  only  when  the  witness  himself  is  unattainable.    It  does  not 
appear  in  this  case,  that  the  witness  was  not  within  the  reach  of  the 
court,  and  might  not  have  given  his  testimony  in  open  court,  as  is 
required  by  law.     Had  this  deposition  been  ofifered  in  court,  before, 
or  at  the  time  of  the  trial,  and  used  without  objection,  ihe  ii^erence 


^  1  State.  At  Laige,  88. 
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[  *  17  ]  •  that  the  requisites  of  the  law  were  complied  with,  or  waived, 
might  have  been  justifiably  drawn.  But  the  party  is  not 
necessarily  in  court  after  his  cause  is  decided,  and  is  not  bound  to 
know  the  fact,  that  this  deposition  was  ordered  to  be  filed<*  For  these 
reasons,  it  is  the  opinion  of  a  majority  of  the  court,  that  the  deposi- 
tion of  Thomas  Oldham  ought  not  to  be  considered  as  forming  any 
part  of  the  testimony  in  this  cause. 

The  deposition  of  Oldham  being  excluded,  the  prosecution  rests 
chiefly  on  the  depositions  of  Benjamin  Fry  and  William  S.  Allen. 
These  witnesses  are  both  experienced  dealers  in  rum;  have  bolh 
tasted  and  examined  the  rum  of  this  cargo,  and  are  both  of  the 
opinion  that  it  is  of  British  origin.  In  tiie  opinion  of  cdl  the  judges, 
this  testimony  is  entitled  to  great  respect  The  witnesses  say,  that 
there  is  a  clear  difference  between  the  flavor  of  rum  of  the  British 
and  the  Spanish  islands,  though  they  do  not  attempt  to  describe  that 
difference ;  and  that  their  opinion  is  positive  that  this  is  British  rum. 

To  weaken  the  force  of  this  testimony,  the  claimants  have  produced 
the  depositions  of  several  witnesses,  eJso  dealers  in  rum,  who  declare, 
that  the  difference  in  the  flavor  of  the  best  Spanish  rum,  and  that  of 
the  British  islands,  is  inconsiderable,  and  that  they  cannot  distinguish 
the  one  from  the  other ;  that  they  believe  the  best  judges  find  great 
difficulty  in  making  the  discrimination.  This  testimony  would,  per- 
haps, have  been  entitied  to  more  influence,  had  the  persons  giving  it 
tasted  the  rum  imported  in  The  Samuel,  and  declared  them- 
[  *  18  ]  selves  incapable  of  *  deciding  on  its  origin :  for,  although  in 
some  cases  the  difference  may  be  nearly  imperceptible,  in 
others  it  may  be  considerable.  The  testimony,  however,  on  which 
the  claimants  most  rely,  is  found  in  the  deposition  of  Samuel  Mar- 
shall and  of  Andrew  Furntrad.  Samuel  Marshall,  the  brother  of 
John  and  Joseph  Marshall,  merchants  of  St  Bartholomew's,  from 
whom  the  rum  in  question  was  purchased,  deposes,  that  he  has  lived 
with  them  for  two  years,  and  had,  at  the  time  of  giving  his  deposi- 
tion,  they  being  absent  from  the  island,  the  care  of  their  business. 
That  the  rum  and  molasses  constituting  the  cargo  of  The  Samuel, 
were  imported  into  St  Bartholomew's  from  La  Guira,  in  vessels 
which  he  names,  and  are  of  the  growth  and  produce  of  that  place. 
Andrew  Furntrad  is  the  collector  of  the  port  of  Gustavia,  in  St  Bar^ 
tholomew's,  and  deposes,  that  the  quantity  of  rum  and  molasses 
which  were  laden  on  board  The  Samuel,  and  which  cleared  out  regu* 
larly  for  New  London,  were  regularly  imported  from  La  Guira  in 
two  vessels,  which  he  names,  whose  masters  he  also  names.  They 
are  tiie  same  that  are  mentioned  by  Samuel  Marshall 

On  this  conflicting  testimony  much  contrariety  of  opinion  has 
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taken  place.  The  omission  of  the  claimants  to  furnish  other  testi- 
mony  supposed  to  have  been  within  their  reach,  and  of  which  the 
necessity  would  seem  to  have  been  suggested  by  the  nature  of  the 
prosecutiofi,  impairs,  in  the  opinion  of  several  of  the  judges,  the 
weight  to  which  their  positive  testimony  might  otherwise  be  entitled* 
The  court  finds  it  very  difficult  to  form  an  opinion  satis- 
factory to  •itself.  So  situated,  and  under  the  peculiar  [  •lO  ] 
circumstances  attending  Oldham's  deposition,  the  majority 
of  the  court  is  of  opinion,  that  the  cause  be  continued  to  the  next 
term  for  further  proof,  which  each  party  is  at  liberty  to  produce. 


Fwrther  proof  ordered. 

9  W.  d91;  6H.344. 


•The  Ship  Ootavia.     Nichols  et  oL  Claimants.   [  •SO  ] 

1  W.  20. 

A  question  of  ftct  under  die  Non-Interconne  Act  of  the  28th  of  June,  1809,  (2  Stats,  at 

Isrge,  550.) 

Appeal  from  the  decree  of  the  circuit  court  for  the  Massachusetts 
district,  affirming  the  decree  of  the  district  court,  condenming  said 
vesseL 

The  Attorney- Gen&ral  and  Law^  for  the  appellees. 

Dexter^  Boffman^  and  Pinknepj  for  the  appellants. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  23  J 

This  case  depends  on  a  mere  question  of  fact.  After  a 
careful  examination  of  the  evidence,  the  majority  of  the  court  are 
of  opinion,  that  the  decree  of  the  circuit  court  ought  to  be  affirmed. 
It  is  deemed  unnecessary  to  enter  into  a  formal  statement  of  the 
grounds  of  this  opinion,  as  it  is  principally  founded  upon  the  same 
leasoning  which  was  adopted  by  the  circuit  court  in  the  decree  which 
18  qpread  before  us  in  the  transcript  of  the  record. 

Decree  afirtnedy  wiik  costs. 

6  H.  844. 
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[  •  25  ]  •  The   Mary   and   Susan.      G.  and   H.   Van.  Wagenen, 

Claimants. 

1  W.  25. 

Where  goods  were  shipped  in  the  enemy's  coantrj,  in  pnrsoaoce  of  orders  from  this  coantiy 
^  received  before  the  declaration  of  war,  bat  previous  to  the  execution  of  the  orders,  the 
shippers  became  embarrassed,  and  assigned  the  goods  to  certain  bankers  to  secure  advances 
made  by  them,  with  a  request  to  the  consignees  to  remit  the  amount  to  them,  (the  bank- 
ers,)  and  they  also  repeated  the  same  request,  the  invoice  being  for  account  and  risk  of 
fhe  consignees,  but  stating  the  goods  to  be  then  the  property  of  the  bankers,  it  was  held, 
that  the  goods  having  been  purchased  and  shipped  in  pursuance  of  orders  from  the  con- 
signees, the  property  was  originally  vested  in  them,  and  was  not  devested  by  the  inter- 
mediate assignment,  which  was  merely  intended  to  transfer  the  right  to  the  debt  doe  fin>m 
the  consignees,  and  the  lien  of  the  shippers  on  the  goods. 

Appeal  from  the  circuit  court  for  the  district  of  New  York.  The 
goods  in  question  were  part  of  the  cargo  of  the  ship  Mary  and 
Susan,  a  merchant  vessel  of  the  United  States,  which  was  captured 
on  the  3d  of  September,  1812,  by  The  Tickler,  a  private  armed  vessel 
of  the  United  States.  The  cargo  was  libelled  as  prize  of  war,  this 
l^ortion  claimed  by  Messrs.  G.  and  H.  Van  Wagenen,  and  con- 
demned in  the  district  court  In  the  circuit  court  this  sentence  was 
reversed,  and  restitution  to  the  claimants  was  ordered ;  from  which 
decree  the  captors  appealed  to  this  court     The  cause  was  heard  in 

both  the  courts  below,  on  the  documentary  evidence  found 
[  •  26  ]  on  board.    *  These  are,  1.  An  invoice  headed  in  the  words 

following :  — 

''Birmingham,  8th  Jnly,  ISIS. 
Say  15th  March,  1811. 

"  Invoice  of  fourteen  casks  and  four  baskets  of  hardware,  bought 
!by  Dcmiel  Cross  &  Co.,  by  order,  and  for  account  and  risk  of  Gi  and 
H.  Van  Wagenen,  merchants.  New  Yoi^,  marked  and  numbered  as 
ipet  margin,  and  forwarded  on  4th  March,  1811,  to  care  of  Martin, 
'Hope,  and  Thornley,  Liverpool,  and  by  them  afterwards  transfi^Ted 
to  the  care  of  T.  and  W*  Earle  &  Co.,  of  Liverpool :  which  goods 
are  now  the  property  of  Messrs.  Spooner,  Attwood,  &  Co.,  banken 
of  Birmingham,  to  whom  you  will  please  to  remit  the  amount  of 
this  invoice." 

And  containing  at  tiie  foot,  after  the  enumeration  of  the  articles 
and  their  prices,  in  the  usual  form,  the  following  charges :  — 
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£    f.    (/. 

*'Amoimt  of  InToice 1,041  0  U^ 

"Commission,  5  per  cent 52  1    0( 

1,093  2    0 
£  f .  d. 

"Freight  to  Liyerpool. 12  18  0 

Entry  and  Town  does 6  0 

Cartage,  porterage,  and  cooperage 4  15  6 

Bill  of  Lading 3  6 

Export  dnty,  4  per  cent 40    4  0 

Broker's  Commission,  forwarding 4    30 

62    9  6 
Commission,  5  per  cent 3    2  6 

65  12  0 

Insurance  on  the  Mary  and  Snsan.    Amount  and  premium  covered  )^    ^  . 

by  £1,300,  at  2^  guineas  per  cent.,  and  policy  78  shillings ) 

Commission  for  effecting  insurance  at  ^  per  cent 6  10  0 

44  10  6 

1,203    4  6 

Canal  insurance  to  Lirerpool,  i  per  cent,  on  £1,041  0  11^ 5    4  0 

Insurance  against  fire 6  15  0 

Warehonse  rent  in  Liverpool .15    0  0 

Twelve  months'  interest  on  £1,041  0  11^,  at  5  per  cent 52    10 

79    0  0 

1,282    4  6" 

2.  A  bill  of  lading  in  the  usual  form,  stating  that  the  goods  were 
shipped  by  Thomas  and  William  Earle  &  Co.,  of  Liverpool,  to  be 
delivered  to  the  claimants,  or  to  their  assigns  in  New  York.  3.  The 
two  following  letters :  — 

**Birmnigham,  8th  July,  1812. 

**  Messrs.  G.  and  H.  Van  Wagenbn, 

"  Grentlemen :  In  consequence  of  the  revocation  of  the  British 
orders  in  councD,  on  the  first  day  of  August  next,  we  have  lost  no 
time  in  shipping  the  goods  sent  to  Liverpool  so  long  since,  agreeable 
to  your  kind  order.  They  are  in  The  Mary  and  Susan,  a  most  beau- 
tiful new  vessel,  to  sail  in  all  this  week ;  the  freights  are  very  high, 
70«.  for  measurement  to  New  York,  and  80^.  to  Philadelphia,  and  at 
this  moment  nothing  less  will  be  taken.  We,  therefore,  thought  you 
would  prefer  to  have  the  goods  at  this  rate,  rathar  than  wait  for  a 
reduction  in  the  freight,  which,  we  doubt  not,  will  soon  take  place. 
By  the  letter  of  our  friends,  Messrs.  Spooner,  Attwood,  &  Co.,  here- 
with, you  will  perceive  the  interruption  to  commerce  has  been  an 
inconvenience  to  us  as  young  merchants ;  but  the  unneighborly  con- 
duct of  the  old  house  vnll  only  serve  to  prompt  us  to  new  exertion 
for  our  friends  in  the  States,  for  whose  interest  nothing  shall  be 
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omitted  within  our  power.  We  shall  certainly  serve  them  as  well, 
if  not  on  better  terms,  than  heretofore.  We  will  not  be  undersold. 
In  a  few  days  we  shall  send  Mr.  Oakley,  for  the  use  of  our  Mends, 
a  new  and  complete  set  of  patterns,  which,  we  trust,  will  meet  with 
their  approbation.  Mr.  O.  and  Messrs.  B.  W.  Rogers  &  Co.  will  be 
able  to  give  you  more  particulars  respecting  what  has  passed  on  this 
side.  The  amount  of  invoice  herewith  to  your  debt  is  820i  2s.  IdL, 
which,  agreeable  to  the  letter  of  Messrs.  Spooner,  Attwood,  &  Co., 

you  will  please  to  remit  to  them  on  arrival  of  the  goods ;  bat 
[  •  28  ]  •  hereafter  things  will  move  in  the  usual  channel     Waiting 

your  further  favors, 
*^  We  remain,  gentlemen,  your  most  obedient  servants, 

<<  Danibl  Cross  &  Co.'' 

"  Birmingbam,  9th  Jalj,  1812. 

*'  Messrs.  Q.  and  H.  Van  Wagenen,  Merchants,  New  York, 

"  Gentlemen :  In  consequence  of  the  late  unfortunate  state  of 
affairs  between  this  country  and  the  United  States  of  America,  great 
inconvenience  and  distress  have  naturally  been  experienced  by  the 
merchants  and  manufacturers  here.  Among  others,  our  firiends, 
Messrs,  Daniel  Cross  &  Co.,  have  been  considerably  embarrassed, 
and  have  received  great  relief  and  assistance  from  our  house.  We 
were  induced  to  extend  this  assistance,  as  bankers,  from  motives  of 
friendship  and  regard,  and  under  the  hope  that  the  unnatural  state  of 
affairs  between  the  two  countries  could  not  possibly  last  long ;  but 
as  it  was  necessary  that  our  assistance  should  be  very  considerable, 
we  thought  it  right  to  obtain  from  them  an  assignment  of  certain 
quantities  of  goods  which  they  had  provided  on  account  of  your 
hou^e,  and  of  several  others  in  the  United  States,  previous  to  the  2d 
of  Febmary,  1811.  We  are  thus  introduced  to  your  acquaintance, 
and  we  beg  leave  to  send  you  herewith  an  invoice  of  the  goods 
wlilch  Messrs.  Daniel  Cross  &  Co.  had  purchased  for  your  account, 
and  which  are  now  forwarded  to  you,  requesting  that  you  will  remit 
the  amount,  820/.  2s.  2rf.,  to  us,  at  your  earliest  convenience.  We 
cannot  conclude  this  letter  without  expressing  our  satisfaction  at  the 
services  we  have  had  the  opportunity  of  rendering  to  Messrs.  Daniel 
Cross  &  Co.,  whom  we  consider  to  be  persons  of  the  greatest  integ- 
rity and  knowledge  of  business,  and  without  earnestly  recommending 
them  to  your  future  attention.  We  are  convinced  that  their  late 
difficulties  will  not  at  all  affect  their  future  proceedings,  and  that 
they  wUl  henceforth  be  enabled  to  carry  on  their  business  in  the  same 
regular  and  punctual  way  as  they  have  formerly  done ;  and  we  can- 
not but  flatter  ourselves,  that  as  the  orders  in  council  are  now  revoked, 
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and  the  British  goVerament  has  become  alive  to  the  true  interest  of 
the  British  people,  the  natural  relations  between  the  two  countries 
will  long  continue,  and  that  the  connection  between  your  respectable 
bouse  and  Messrs.  Daniel  Cross  &  Co.  will  be  productive  of  per- 
manent and  mutual  advantages.  With  best  wishes  for  your  prospeir 
ity  and  happiness,  and  that  of  your  country, 
"  We  are,  respectfully,  gentlemen, 

"  Your  obedient  humble  servants, 
"  Spooner,  Attwood,  &  Co.,  Bankers,  Birmingham. 

•*  Messrs.  G.  and  H.  Van  Wagenen,  Merchants,  New  York." 

Deocter^  for  the  claimants. 

( 

Pinkney^  for  the  captors. 

•Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  [  *35  ] 
and,  after  reciting  the  documentary  evidence,  proceeded  as 
follows :  — 

Upon  these  papers,  it  is  contended  by  the  captors  that  the  goods 
remained  the  property  of  Daniel  Cross  &  Co.  until  the  transfer  to 
Spooner,  Attwood,  &  Co.,  when  they  became  the  property  of  the 
assignees ;  that  this  change  of  property  so  operates  upon  the  subse- 
quent shipment  as  to  make  it  a  shipment  without  order,  and  to  leave 
it  in  the  election  of  G.  and  H.  Van  Wagenen,  to  accept  or  reject 
the  goods ;  and  that  this  right  of  election  is  terminated  by  the  inter- 
vening right  of  the  captors. 

On  the  part  of  the  claimants,  it  is  contended  that  their  right  com- 
menced with  the  purchase,  which  was  made  by  their  order,  and  for 
their  account  and  risk,  and  was  completed  when  the  goods  were 
forwarded  to  Liverpool ;  that  if  this  point  be  determined  against 
them,  still,  the  whole  transaction  evidences  an  intention  to  assign  the 
claim  of  Daniel  Cross  &  Co.  to  Spooner,  Attwood,  &  Co.,  so  as  to 
give  them  a  right  to  receive  the  money,  but  not  in  any  manner  to 
affect  the  interests  of  G.  and  H.  Van  Wagenen. 

Whether  Messrs.  G.  and  H.  Van  Wagenen  became  the  owners 
of  the  goods  on  their  being  sent  from  Birmingham  to  Liverpool, 
must  depend  on  the  orders  under  which  Daniel  Cross  &  Co.  acted.- 
If  their  authority  was  general  to  ship  to  G.  and  H.  Van  Wagenen, 
the  goods  might,  according  to  the  circumstances  of  the  purchase, 
remain  the  property  of  Daniel  Cross  &  Co.  until  they  were 
delivered  to  the  master  of  the  vessel  for  the  purpose  of  *  trans-  [  *36  .] 
porlation.     If  they  were  directed  to  purchase  the  goods,  and 
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to  store  them  in  Liverpool  as  the  goods  of  6.  and  H.  Van  Wagenen, 
to  be  afterwards  shipped  to  the  United  States,  it  appears  to  the 
court  that  the  prop^y  changed  on  being  sent  to  Liverpool,  and 
immediately  vested  in  the  American  merchants  for  whom  they  were 
purchased.  The  testimony  respecting  the  (urders  is  found  in  the 
letter  from  Daniel  Cross  &  Co.  to  O.  and  H.  Van  Wagenen.  The 
words  of  that  letter,  which  bear  particularly  on  this  point,  are,  <^  In 
consequence  of  the  revocation  of  the  British  orders  in  council,  on  the 
first  day  of  August  next,  we  have  lost  no  time  in  shipping  the  goods, 
sent  to  Liverpool  so  long  since,  agreeable,  to  your  kind  order.''  This 
language  is  not  equivocal  It  imports,  in  terms  not  to  be  misunder- 
stood, that  the  goods  were  sent  from  Birmingham  to  Liverpool,  in 
consequence  of  the  orders  of  Messrs.  G.  and  H.  Van  Wagenen. 
This  letter  is  addressed  to  the  house  which  had  given  the  order,  and 
was  written  without  an  existing  motive  for  misrepresenting  that 
order.  There  is  certainly  nothing  in  the  curcumstances  of  the  trans- 
action which  would  render  it  probable  that  the  order  must  be  repre- 
sented in  this  letter,  either  carelessly  or  intentionally,  in  any  manner 
diflFerent  firom  that  which  was  really  given.  The  situation  of  tiiis 
country  during  what  heis  been  termed  our  restrictive  system,  was 
notoriously  such  as  to  render  it  an  object  with  every  importing 
merchant  to  use  the  utmost  dispatch  in  bringing  in  his  goods  so 
soon  as  they  should  be  legally  admissible.  Nothing,  therefore,  can 
be  more  probable  than  that  orders  for  making  purchases, 
•which  were  to  be  executed  at  an  inland  place,  by  a  house  [  * 37  ] 
residing  at  such  place,  would  be  accompanied  with  orders 
directing  them  to  be  conveyed  to  a  seaport,  there  to  be  held  in  perfect 
readiness  for  exportation.  In  the  usual  course  of  trade,  if  the  par- 
chasing  and  shipping  merchant  be  the  same,  there  would  rarely  be 
any  actual  change  of  property  between  the  purchase  and  the  ship- 
ment of  the  articles,  nor  could  we  expect  to  find  any  extrinsic 
evidence  of  ownership,  other  than  the  mere  possession ;  but  in  the 
state  of  trade  which  existed  at  the  time  of  thb  transaction,  such 
change,  and  the  evidence  of  it,  may  be  reasonably  expected.  In  the 
common  state  of  things,  the  whole  order  respecting  purchase  and 
shipment,  where  the  same  agent  is  employed,  is  executed  with  expe- 
dition, and  is,  in  appearance,  one  transaction.  In  the  actual  state 
of  things,  the  purchase  was  to  be  made  immediately,  bat  the  ship- 
ment was  to  take  place  at  some  future  indefinite  period  It  would 
depend  on  an  event  which  might  be  very  near  or  very  remote.  It 
became  a  divided  trransaction,  or,  rather,  two  distinct  operations* 
We  look  for  some  intervening  evidence  of  ownership  in  the  person 
for  whom  the  purchase  was  made,  and  are  not  surprised  at  finchng 
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it  If,  in  such  a  state  of  things,  the  goods  were  procured  under  a 
general  order  to  purchase,  but  not  to  ship  until  some  future  uncertain 
event  should  occur,  and  were,  in  the  mean  time,  to  remain  the  prop- 
erty, and  at  the  risk  of  the  agent,  they  would,  probably,  be  retained 
at  the  place  of  purchase  under  his  immediate  control  and  inspection. 

Their  conveyance  to  seaport,  there  to  be  stored  until  their 
[  •  38  ]  •impcMTtation  into  the  United  States  should  be  allowed,  was 

such  a  fact  as  would  scsurcely  have  taken  place  without 
special  orders,  in  the  course  of  which  an  actual  investment  of  the 
property,  in  the  person  by  whose  order,  and  for  whose  use,  the  goods 
were  purchased  and  stored  at  a  seaport,  is  not  unreasonably  to  be 
expected.  The  court  considers  this  letter,  then,  as  proving  incontest- 
ably  that  the  goods  were  conveyed  to  Liverpool,  and  there  stored,  to 
be  shipped  on  the  happening  of  some  future  event  which  it  was 
supposed  would  restore  the  commercial  intercourse  between  the  two 
countries,  in  pursuance  of  specific  orders  from  the  claimants ;  and  is 
farther  of  opinion,  that  the  transaction  itself  furnishes  strong  intrinsic 
evidence  that  the  goods,  when  stored  in  Liverpool,  were  the  goods  of 
the  claimants,  subject  to  that  control  over  them  which  Daniel  Cross 
&  Co.  would  have  as  the  purchasers,  and  intended  shippers,  who  had 
advanced  the  money  with  which  they  were  purchased.  However 
this  control  and  lien  might  be  used  for  their  own  security,  it  could 
not  be  wantonly  used  to  the  destruction  of  the  property  of  G.  and 
H.  Van  Wagenen,  and  any  conveyance  to  a  person  having  notice  of 
their  rights  ought  to  operate,  and  be  considered  as  intended  to 
operate,  consistently  with  them,  so  far  as  the  two  rights  could  con- 
sist with  each  other.  The  words,  then,  in  the  invoice,  which  repre- 
sent the  goods  as  the  property  of  Spooner,  Attwood,  &  Co.,  are 
introduced  with  no  other  object  than  to  secure  the  payment  of  the 
purchase-money  to  them.      The    invoice   made   out  by   Spooner, 

Attwood,  &  Co.,  themselves,  states  the  merchandise  it 
[  •SO  ]  specifies  to  have  •been  purchased  by  Daniel  Cross  &  Co., 

by  order,  and  on  account  and  risk  of  Messrs.  G.  and  H. 
Van  Wagenen,  and  to  have  been  forwarded  to  Liverpool  more  than 
twelve  months  anterior  to  the  date  of  the  shipment.  Goods  thus 
purchased,  and  thus  conveyed  to  a  seaport,  and  stored  under  the 
orders  of  the  American  merchant,  may  well  be  considered  as  leaving 
in  tiie  purchasing  agent  only  the  lien  which  a  factor  has  to  secure 
the  payment  of  the  money  which  is  due  to  him.  If  this  was  the 
true  state  of  the  property  at  the  time  of  the  assignment  to  Spooner, 
Attwood,  &  Co.,  they  having  full  notice  that  the  assignment  could 
only  operate  as  an  order  for  G.  and  H.  Van  Wagenen  to  pay  the 
VOL,  III.  39 
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money  to  them,  (Spooner,  Attwood,  &  Co.,)  and  would,  probably,  in 
its  form  and  expressions,  manifest  this  idea. 

The  court  is  much  inclined  to  the  opinion,  that  these  goods  became 
the  property  of  the  claimants  on  being  stored  in  Liverpool,  if  not  at 
an  antecedent  time.  The  question,  however,  would,  undoubtedly, 
be  affected  by  the  order  under  which  Daniel  Cross  &  Co.  acted ;  by 
the  deed  of  assignment  to  Spooner,  Attwood,  &  Co. ;  and  by  otlier 
papers  which  are  attainable.  If,  therefore,  the  case  depended  entirely 
upon  this  point,  further  proof  might  be  required.  But,  in  the  opinioa 
of  the  majority  of  the  court,  the  case  does  not  depend  on  this  point 
alone. 

ff  the  goods  were  shipped  in  pursuance  of  the  orders  given  by 
G.  and  H.  Van  Wagenen,  the  delivery  on  board  the  ship  was  a  de- 
livery to  them ;  the  property  was  vested  in  them  by  that  act,  and 

they  had  no  election  to  accept  or  reject  it. 
[  ^40  ]  *  In  pursuing  this  inquiry,  the  legal  effect  of  the  transaction 
must  depend,  in  a  considerable  degree,  on  the  intent  of  the 
parties,  and  that  intent  is,  in  this  case,  to  be  collected  chiefly  from 
their  letters,  and  from  the  circumstances  in  which  they  stood.  O.  and 
H.  Van  Wagenen  were  American  merchants,  desirous  of  receiving  the 
goods  they  had  ordered  as  soon  as  the  importation  of  those  goods 
should  be  allowed.  Daniel  Cross  &  Co.  were  commission  merchants  of 
Birmingham,  engaged  in  the  American  business.  Spooner,  Attwood, 
&  Co.  were  bankers,  friendly  to  Daniel  Cross  &  Co. ;  were  desirous 
of  promoting  their  interests,  and  recommending  them  to  business, 
and  had  advan^^d  them  money  while  embarrassed  by  the  difficul- 
ties consequent  on  the  state  of  trade  between  the  United  States  and 
Great  Britain.  Spooner,  Attwood,  &  Co.  were  desirous,  not  of  pur- 
chasing the  goods  stored  at  Liverpool  by  Cross  &  Co.  for  the  claim- 
ants ;  not  of  interrupting  the  shipment  of  those  goods,  or  the  con- 
nection between  Daniel  Cross  &  Co.,  and  G.  and  H.  Van  Wagenen  ; 
but  of  permitting  the  shipment  to  proceed,  and  of  receiving,  them- 
selves, the  money  to  which  Cross  &  Co.  were  entitled.  Such  was  the 
situation,  and  such  the  objects  of  all  the  parties ;  keeping  this  situa- 
tion and  these  objects  in  view,  let  the  testimony  be  examined.  The 
letter  of  Daniel  Cross  &  Co.,  dated  the  8th  of  July,  1812,  is  in  the 
language  of  men  who  were  themselves  the  shippers  of  the  goods. 
"  We  have  lost  no  time,"  they  say,  "  in  shipping  the  goods,  sent  to 
Liverpool  so  long  since,  agreeably  to  your  kind  ord^." 
[  *  41  ]  They  speak  of  the  vessel  and  of  the  freight,  *  as  if  the  vessd 
were  selected,  and  the  contract  made,  by  themselves.  "  We 
thought  you  would  prefer  to  have  the  goods  at  this  rate,  rather  than 
wait  for  a  reduction  in  the  freight."     They  next  refer  to  the  letter  of 
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their  friends,  Spooner,  Attwood,  &  Co.,  to  show  the  inconvenience 
they  had  sustained  as  young  merchants,  bat  without  any  indica- 
tion of  an  interference  of  that  house  in  the  shipment,  and  conclude 
with  saying,  "  the  amount  of  invoice,  herewith,  to  your  debit,  is  S20L 
2s.  IdL,  which,  agreeably  to  the  letter  of  Spooner,  Attwood,  &  Co., 
you  will  please  to  remit  to  them  on  arrival  of  the  goods."  This  is 
the  letter  of  an  agent  who  has  executed,  completely,  the  order  which 
had  been  given  him ;  but  who,  having  been  compelled  to  borrow 
money,  had  transferred  his  pecuniary  claims  to  his  creditor.  The  let- 
ter of  Spooner,  Attwood,  &  Co.  will  next  be  considered.  It  is  dated 
the  day  after  that  written  by  Daniel  Cross  &  Co.  After  stating  their 
friendship  for  Daniel  Cross  &  Co.,  and  the  aid  afforded  that  house, 
they  add :  '^  But  as  it  was  necessary  that  our  assistance  should  be 
very  considerable,  we  thought  it  right  to  obtain  from  them  an  assign- 
ment of  certain  quantities  of  goods  which  they  had  provided  on  ac- 
count of  your  house,  and  of  several  others  in  the  United  States, 
previous  to  the  2d  of  February,  1811.  We  are  thus  introduced  to 
your  acquaintance,  and  we  beg  leave  to  send  you  herewith  an  invoice 
of  the  goods  Daniel  Cross  &  Co.  had  purchased  for  your  account, 
and  which  we  now  forward  to  you,  requesting  that  you  will  remit 
the  amount  of  820/,  2s.  Id.  to  us  at  your  earliest  con- 
venience." •Nothing  is  said  in  this  letter  respecting  the  [  '42  ] 
vessel  by  which  the  goods  were  sent;  nothing  indicating  the 
exercise  of  any  judgment  by  Spooner,  Attwood,  &  Co.,  respecting  the 
time  or  manner  or  sending  them ;  nor  any  thing  which  would  lead  to 
the  opinion  that  they  interfered,  in  any  manner  whatever,  in  the  tran- 
saction of  the  business.  On  comparing  the  two  letters,  the  inference 
is  inevitable,  that  Daniel  Cross  &  Co.  continued  to  execute  the  or- 
der of  G.  and  H.  Van  Wagenen,  in  like  manner  as  if  their  affairs  had 
never  been  embarrassed.  The  contents  of  the  two  'letters,  in  con- 
formity with  the  situation  and  views  of  the  parties,  prove,  that 
Daniel  Cross  &  Co.  had  only  transferred  to  Spooner,  Attwood,  & 
Ca  their  right  to  receive  payment  for  goods,  and  that  the  arrange- 
ments between  them  were  intended  only  to  secure  that  object  The 
assignment  of  the  goods  mentioned  in  the  letter  of  Spooner,  Att- 
wood, &  Co.  does  not  appear  from  the  context,  and  from  the  nature 
of  the  transaction,  to  be  intended  to  convey  the  idea  of  a  sale,  but 
to  be  used  in  rather  a  different  sense,  as  an  assignment  of  the  adven- 
ture, or  of  the  right  to  the  debt  due  from  G.  and  H.  Van  Wagenen. 
Whatever  may  have  been  the  form  of  this  assignment,  it  is  apparent 
that  it  could  not  have  been  made,  and  certainly  was  not  made,  with 
the  intention  of  enabling  Spooner,  Attwood,  &  Co.  to  defeat  the  ship- 
ment to  Q.  and  H.  Van  Wagenen,  or  to  control  the  proceedings  of 
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Daniel  Cross  &  Co.,  under  the  order  they  had  received.  Why,  th^i, 
are  the  goods,  when  put  on  board  The  Mary  and  Susan, 
[  *43  ]  in  pursuance  of  the  orders  of  the  *  claimants,  to  be  consid- 
ered not  theur  property,  but  as  the  property  of  Spooner, 
Attwood,  &  Co.  ?  It  is  said  that  they  were  shipped  by  Spooner,  Att* 
wood,  &  Co.,  not  by  Daniel  Cross  &  Co. ;  that  the  confidence  implied 
in  the  order  for  purchase  and  shipment  was  personcd,  and  could  not 
be  transferred  or  executed  by  another.  Allow  to  this  argument  all 
the  weight  which  is  claimed  for  it  by  the  counsel  for  the  captcMrs ; 
what  part  of  this  personal  trust  was  transferred  ?  What  part  of 
the  order  was  executed  by  any  other  than  Daniel  Cross  &  Co.  ?  The 
goods  were  purchased,  sent  to  Liverpool,  stored,  and  afberwards, 
shipped  by  them.  Every  other  auxiliary  part  of  the  txansaction  iivBS 
performed  by  them.  Nothing  appears  to  have  been  done  in  pursuance 
of  orders  from  Spooner,  Attwood,  &  Co.,  but  every  thing  in  pursuance 
of  their  own  judgment,  acting  under  the  order  received  fix>m  O.  and  H. 
Van  Wagenen.  On  this  ground,  the  claimants  could  raise  no  objec- 
tions to  the  conduct  of  Daniel  Cross  &  Co.  But  it  is  said  that  Danid 
Cross  &  Co.  might  have  had  the  funds  of  G.  and  BL Van  Wagenen  in 
their  hands,  in  which  case  the  claimants  would  have  been  compelled, 
by  receiving  the  goods,  to  pay  their  amount  to  Spooner,  Atwood,  & 
Co. ;  consequently,  this  assignment  must  be  considered  as  creating  in 
Spooner,  Attwood,  &  Co.  new  rights,  which  released  G.  and  BL  Van 
Wagenen  from  the  obligation  to  receive  the  cargo.  But  Daniel  Cross 
&  Co.  did  not  purchase  with  the  funds  of  ihe  claimants.  They  pur- 
chased with  their  own  funds.  They  inflicted,  therefore,  no 
[  *  44  ]  injury  on  the  claimants  by  transferring  their  right  *to  the  money 
to  Spooner,  Attwood,  &  Co.  The  effect  of  the  transaction 
is  precisely  the  same  as  if  they  had  drawn  a  bill  in  favor  of  Spooner, 
Attwood,  &  Co.  for  the  amount  of  the  invoice.  It  is  said  that  the  as- 
signment gave  to  Spooner,  Attwood,  &  Co.  an  election  to  ship  the 
goods,  or  to  dispose  of  them  otherwise,  and  that  the  necessary  con- 
sequence of  this  power  of  election,  is  a  correspondent  right  of  elec- 
tion in  G.  and  H.  Van  Wagenen  to  receive  or  reject  them.  The  court 
does  not  view  the  transaction  in  this  light  The  assignment  to 
Spooner,  Attwood,  &  Co.  is  understood  by  the  court,  fix>m  the  evi- 
dence furnished  by  the  letters,  and  the  circumstances  and  objects  of 
the  parties,  to  have  been  subject  to  the  right  of  Daniel  Cross  &  Co. 
to  execute,  completely,  the  order  of  the  claimants.  The  interests  of 
all  parties  were  best  promoted  by  pursuing  this  course,  and  they  ap- 
pear to  have  pursued  it  The  court  perceives  nothing  which  can 
justify  the  opinion  that  Spooner,  Attwood,  &  Co.  had  a  right,  <w 
would  have  been  permitted  to  intercept  the  shipment     Certainly  it 
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was  neither  their  wish  nor  their  interest  to  interrupt  it  It  is  not  rea- 
sonaUe,  therefore,  to  snppoee,  that  they  would  have  created  any 
difficolty  in  obtaining  a  right  to  claim  the  amount  of  the  invoice 
from  G.  and  H.  Van  Wagenen,  by  insisting  on  such  an  assignment  as 
Daniel  Cross  &  Co.  would  have  been  unwilling  to  make,  because  it 
might  have  {nroved  injurious  to  them,  without  benefiting  the  house 
they  meant  to  secure.  It  has  also  been  argued,  that  the  orders  most 
probably  directed  a  shipment  of  the  goods  when  the  non- 
intercourse  should  be  removed,  'and  that  a  shipment  before  [  *45  ] 
that  time  was  without  orders,  and  at  the  risk  of  the  shipper. 
The  court  does  not  think  this  probable.  It  is  well  known  that  the 
continuance  of  the  laws  of  non-intercourse  was  considered  as  de- 
pending on  the  continuance  of  the  orders  in  counciL  It  is,  also, 
perfectly  clear,  that  the  American  merchant,  who  should  permit  his 
goods  to  remain  in  Great  Britain  until  intelligence  of  the  repeal 
of  the  tton-inteicourse  laws  could  be  conveyed  from  this  country  to 
that,  would  be  anticipated  by  all  others,  and  would  bring  them  to  a 
market  already  suppUed.  Nothing,  therefore,  would  be  more  reason- 
able than  to  order  them  to  be  shipped  on  the  revocation  of  the  orders 
in  council.  This  idea  is  supported  by  the  letter  of  Daniel  Cross  & 
Co.  That  letter  indicates  no  doubt  of  the  propriety  of  the  shipment. 
Upon  a  view  of  the  whole  case,  the  majority  of  the  court  is  of 
opinion,  that  this  is  not  a  case  in  which  further  proof  ought  to  be 
required,  and  th^t  the  goods  by  The  Mary  and  Susan,  were  shipped 
in  pursuance  of  the  orders  of  the  claimants,  and  became  their 
property  when  delivered,  for  their  use,  to  the  master  of  the  vessel,  if 
not  at  an  earlier  period. 

Sentence  of  the  circuU  court  affirmed^  with  costs. 


[  *  46  ]    *  Thb  Mart  and  Susan,  Richardson,  Claimant 

1  W.  46. 

Goods,  the  propeitj  of  merehantt  actoallj  doniicfled  in  the  enemy's  ooontrj  at  the  breaking 
out  of  a  war,  are  sobjeet  to  capture  and  confiscation  as  prise. 

The  fsct,  that  the  commander  of  a  prirate  armed  yessel  was  an  alien  enemy  at  the  time  of 
the  capture  made  by  him,  does  not  inyalidate  such  captnre. 

The  Presideiit's  inttmctions  of  the  SSth  Aognst,  1819,  prohibiting  the  interruption  of  yessels 
coming  from  Great  Britain,  in  consequence  of  the  supposed  repeal  of  the  British  orders 
in  council,  must  hare  been  actually  known  to  the  commanders  of  vessels  of  war,  at  or 
before  the  seizure,  in  order  to  inralitlatc  captures  made  contmry  to  the  letter  and  spirit 
of  fSb»  instructions. 

39  • 
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Appeal  from  the  drcuit  court  for  the  district  of  New  York.  This 
was  a  claim  by  Mr.  Richardson,  for  a  portion  of  the  cargo  of  the 
same  ship  mentioned  in  the  preceding  cause,  which  portion  was  con- 
demned in  the  district  and  circuit  courts.  The  claimant,  a  native  of 
Great  Britain,  and  a  naturalized  citizen  of  the  United  States,  was  a 
resident  merchant  of  Liverpool  at  the  breaking  out  of  the  late  war, 
but  returned  to  this  country  in  the  month  of  May,  1813,  after  know- 
ledge of  the  capture,  and  pending  the  proceedings  in  the  district 
court 

Stockton  and  Dexter ,  for  the  claimant 

Hoffman  and  Pinkney^  for  the  captors. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

It  is  not  necessary  to  go  into  a  consideration  of  the  national  chai«- 
acter  or  future  designs  of  the  claimant  in  this  case.  It  has  been 
solemnly  settied,  and  must  henceforth  be  considered  as  the  positive 
law  of  this  court,  that  shipments  made  by  merchants,  actually  domi- 
ciled in  the  enemy's  country  at  the  breaking  out  of  a  war, 
[  •  65  ]  partake  of  the  nature  of  *  enemy  trade,  and,  as  such,  are 
subject  to  belligerent  capture.  Whatever  doubts  may  have 
once  been  entertained  on  this  bench,  with  regard  to  the  necessity  or 
propriety  of  adopting  the  principle  into  the  jurisprudence  of  this 
country,  they  are  now  either  dissipated  or  discarded ;  and  the  char- 
acter, views,  and  even  the  subsequent  acts  of  such  a  shipper,  cannot 
vary  the  conclusion  of  law  upon  his  claim. 

Stress  has  been  laid,  in  the  argument  before  this  court,  on  the  &Gt 
that  Charles  Johnson,  the  commander  of  The  Ticker,  is  an  alien 
enemy ;  but  on  this  point  we  are  unanimous  that  it  makes 
[  *  57  ]  no  *  difference  in  this  case.  Admitting  that  this  circum- 
stance should  bear  at  all  upon  the  decision  of  the  court,  the 
utmost  that  could  result  from  it  would  be  the  condemnation  of  his 
interest,  to  the  government  as  a  droit  of  admiralty.  The  owners  and 
crew  of  The  Tickler,  are  as  much  parties  in  this  court  as  the  com- 
mander, and  his  national  character  can  in  nowise  affect  their  rights. 
But  this  court  can  see  no  reason  why  an  alien  enemy,  should  not  be 
commissioned  as  commander  of  a  privateer.  There  is  no  positive 
law  prohibiting  it;  and  it  has  been  the  universal  practice  of  nations 
to  employ  foreigners,  and  even  deserters  to  fight  their  batties.  Such 
an  individual  knows  his  fate  should  he  Ml  into  the  hands  of  the 
enemy ;  and  the  right  to  punish  in  such  case  is  acquiesced  in  by  aH 
nations.    But,  unrestrained  by  positive  law,  we  can  see  no 
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why  this  govemmeat  should  be  incapacitated  to  delegate  the  exer- 
cise of  the  rights  of  war  to  any  individaal  who  may  command  its 
confidence,  whatever  may  be  his  national  character. 

The  only  grounds,  then,  on  which  the  right  of  restitution  can  be 
contended  for  in  this  case,  arise  out  of  the  President's  instructions  of 
the  28th  of  August,  1812.  On  these,  three  points  are  made :  1st. 
That  Johnson  had  in  fact,  or  ought,  from  circumstances,  to  be  pre- 
sumed to  have  had,  notice  of  those  instructions.  2d.  If  he  had  not 
at  the  time  of  the  capture,  yet,  having  received  them  before  the 
arrival  of  the  prize  in  port,  he  was  bound  then  to  have  discharged 
her.  3d.  That  notice  of  the  instructions  was,  in  fact, 
unnecessary,  as  the  instructions  of  the  President  had,  *  as  [  *  58  ] 
to  the  conduct  of  privateers,  all  the  operation  of  laws. 

On  the  second  and  third  of  these  points,  there  exists  but  one 
opinion  in  this  court.  Although  some  doubt  may  be  entertained 
relative  to  the  form  or  nature  of  the  notice  necessary,  yet  we  all 
agree  that  some  notice  is  necessary,  and  that  notice  must  precede  the 
capture.  Instruction,  ex  vi  termini^  is  individuaL  Instruction  to  A.| 
independent  of  legal  privity  or  identification,  is  not  instruction  to  B. 
Not  so  with  laws :  their  power  floats  on  the  atmosphere  we  breathe. 
Necessity,  or  convention,  or  power,  has  given  them  a  legal  ubiquity, 
coextensive  with  the  legislative  power  of  the  government  that  enacts 
them.  Notice  here  is  altogether  unnecessary,  unless  made  so  by  the 
law  itseUl  It  is  the  He  voloy  sicjubeo,  of  sovereign  power,  of  which 
every  individual  subject  to  its  jurisdiction  is  presumed  to  have 
notice,  though  time  and  dbtance  stamp  absurdity  on  the  supposition. 
Unquestionably,  the  same  operation  might,  by  law,  have  been  given 
to  instructions  emanating  firom  the  President ;  but  this  has  not  been 
done :  on  the  contrary,  the  clause  itself  which  vests  the  power  in  the 
executive,  holds  out  the  idea  of  the  necessity  of  notice.  That  this 
notice  must  necessarily  precede  or  accompany  capture,  we  are 
induced  to  inf<»  firom  tlds  consideration.  By  capture,  the  individual 
acquires  an  inchoate  statutory  right,  an  iiiterest  which  can  only  be 
defeated,  by  the  supreme  legislative  power  of  the  Union.  Condem- 
nation does  nothing  more  than  ascertain  that  each  individual  case  is 
within  the  Prize  Act,^  and  thus  throws  the  individual  upon  hb 
right  acquired  by  *  belligerent  capture.  Should  the  Prize  Act,  [  *  59  J 
in  the  interim,  be  repealed,  or  its  operation  be  suspended  by 
the  provisions  of  a  treaty,  there  no  longer  exists  a  law  to  empower 
the  courts  to  adjudge  the  prize  to  the  individual  captor.     We  can 
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see  nothing  in  the  objects  of  the  law  authorizing  the  President  to 
issue  his  instructions,  nor  in  the  instructions  themselves,  whidi  can 
support  the  idea,  that  that  which  was  lawfully  prize  of  war  at  the 
time  of  capture,  should  cease  to  be  so  upon  subsequent  notice  of  the 
instructions.  Both  the  act  itself  and  the  instructions,  in  their  plain 
and  obvious  sense,  may  well  be  construed  so  as  to  arrest  the  arm  of 
hostility,  before  it  has  given  the  blow.  But  not  only  is  liiere  nothing, 
either  in  the  act  or  instructions,  to  which  an  ulterior  operation  can  be 
given,  but  the  policy  of  the  country,  as  well  as  the  fair  claims  of  the 
prowess,  perseverance,  and  expenses  of  the  individual  forbid  our  giving 
an  effect  either  to  the  act  or  the  instructions,  which  will  deprive  tiic 
captor  of  the  just  firuits  of  his  bravery  and  enterprise.  The  fact  of 
notice,  then,  alone  remains  to  be  considered,  and  this  must  either  be 
inferred  from  circumstances,  or  received  upon  the  evidence  of  con- 
fession. On  this  point,  computation  of  time  becomes  material  The 
capture  was  made,  as  we  collect  from  the  officers  and  crew,  on  the 
3d  of  September,  but  as  the  nautical  calculation  of  time  commences 
at  noon,  this  may  mean  on  the  morning  of  the  4th  of  September. 
The  additional  instructions  bear  date  the  28th  of  August,  and  were, 
probably,  forwarded  by  the  mail  of  the  29th.     It  cannot,  tiiereforc, 

be  supposed  that  they  were  published  in  Philadelphia, 
[  •  60  ]  before  the  31st  *  of  August,  nor  in  New  York  before  the 

2d ;  at  any  rate,  not  before  the  1st  of  September.  This  cer- 
tainly leaves  time  enough  for  the  information  to  have  been  com- 
municated from  New  York,  but  renders  it  impossible  that  it  oouM 
have  been  received  either  from  The  Eagle  or  the  pilot  boat,  as  they 
were  both  spoken  off  Charleston,  and  the  latter  was  seven  days  out; 
whereas  The  Tickler  left  St  Mary's,  in  Gteorgia,  on  the  24th. 
Whether  such  information  was  not  in  fact  Qommunicated  off  New 
York,  is  a  point  on  which  the  evidence  would  leave  us  little  room 
for  a  contrariety  of  opinion,  were  it  not  for  the  loss  of  the  log-book 
and  journal.  For  this  circumstance,  taken  in  conjunction  with  the 
evidence  of  confession,  some  of  the  court  are  inclined  to  entertain  an 
unfavorable  idea  of  the  captor's  cause.  But  the  majority  are  of 
opinion,  that  they  cannot  attach  so  much  importance  to  it  The 
evidence  of  Paine,  Ferris,  and  Warren,  all  officers  of  the  privateer, 
and,  at  the  time  of  testifying,  devested  of  all  interest  in  th^  capture, 
positively  negatives  the  only  fact  from  which  notice  could  be  implied, 
to  wit,  the  speaking  of  any  vessel  beside  The  Eagle,  and  the  pilot 
boat,  previous  to  the  capture  of  The  Mary  and  Susan.  And  -dlis, 
we  think,  is  supported  by  probability,  when  it  is  considered  how  very 
few  vessels  at  that  time  could  venture  to  leave  our  ports ;  that  ih&re 
is  no  probability.  The  Tickler  could  have  ventured  to  lie  off  and  on 
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ilie  port  of  New  York,  any  length  of  time ;  and  that,  from  her  leav- 
mg  Hie  port  c^  St.  Mary's  to  h^  arrival  at  New  York,  there  elapsed 
no  more  than  the  ordinary  time  of  p^orming  that  voyage. 
In  addition  to  which  considerations,  *we  cannot  but  think,  [  *  61  ] 
that  a  copy  of  the  journal  of  this  voyage  was,  as  it  ought  to 
have  been,  deposited  in  the  custom-house,  and  this  circumstance, 
whilst  it  was  calculated  to  make  the  captcnr  less  careful  in  preserving 
the  original,  enabled  the  claimant  to  avail  himself  of  every  advantage 
which  could  have  been  derived  from  the  curiginal.  On  the  evidence 
of  confession,  we  are  not  inclined  to  enter  into  the  consideration  of 
the  depositions,  intended  on  the  one  hand  to  support,  and  on  the 
other  to  impugn,  the  credibility  of  Waldron  and  Qcumsey.  Nothing 
ean  be  more  painful  than  tiie  necessity  of  entering  upon  such  investi- 
gations ;  notiiing  more  unsatisfEtctory  than  to  found  a  legal  decision 
as  to  the  credibiUty  of  a  witness  upon  oral  testimony,  unsupported  by 
the  evidenHa  rei.  In  this  case,  we  are  induced  to  conclude  that  these 
witaiesses  misunderstood  Johnson ;  that  tiie  knowledge  of  which  the 
latter  spoke,  was  that  acquired  subsequent  to  the  capture ;  that  it 
oonld  not  have  related  to  any  other  knowledge  we  think  incontesta- 
ble, from  the  single  consideration  that  the  evidence  in  the  case  proves 
it  to  have  been  inconsistent  witii  the  fact  It  was  not  possible  under 
the  ciroumstances  of  the  case  that  such  knowledge  could  have  been 
ecmmunicated  for  want  of  the  means  of  communication,  and  that  it 
was  not,  is  positively  sworn  to  by  three  witnesses  whose  testiniony 
stands  wholly  unimpeached. 

Sentence  of  the  circuit  court  affirmed^  with  costs. 


*  The  Buobn.     Buhring,  Clahnant.  [  *  ^^  ] 

I  W.  61. 

Neutral  ravniments,  however  regular  and  formal,  it'  colorable  only,  do  not  affect  belligerent 

rights. 

Appeal  from  the  drcuit  court  for  the  district  of  Georgia.  The 
schooner  Rugen,  and  cargo,  were  libelled  in  the  district  court  for  that 
diskict,  as  prize  of  war,  either  as  belonging  to  the  enemies  of  tiie 
United  Stated,  or  as  the  property  of  citizens  who  had  been  trading 
with  the  enemy.  A  daim  was  interposed  by  Mr.  Buhring,  a  subject 
d(  the  king  of  Sweden,  on  the  ground  that  both  vessel  and  cargo 
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belonged  to  him,  and  were,  bond  fide^  neutral  property.  This  claim 
was  rejected  by  the  district  court ;  which  sentence  was  aflSrmed  by 
the  circuit  court,  and  thereupon  the  claimant  appealed  to  this  court 

The  Attorney- Chnerdl  and  Pinkney^  for  the  respondents. 

Charletony  for  the  appellant  and  claimant 

[  •  66  ]      •  Livingston,  J.,  delivered  the  opinion  of  the  court 

It  has  been  contended,  that  this  vessel  and  cargo  were, 
bond  fidey  the  property  of  the  appellant,  a  subject  of  Sweden,  -^o 
had  a  right  to  trade  with  the  enemy  of  the  United  States ;  and  that, 
having  done  nothing  to  forfeit  his  neutral  character,  both  the  sen- 
tences below  were  erroneous,  and  ought  to  be  reversed.  To  entitle 
himself  to  such  reversal,  the  claimant  has  undertaken  to  show,  and 
insists  that  he  has  shown,  that  at  the  time  of^  and  previous  to,  the 
departure  of  The  Bugen  from  the  United  States,  she,  as  well  as  the 
cargo  on  board,  was  his  property,  and  that  he  was  then,  and  still  is, 
a  subject  of  the  king  of  Sweden,  witii  whom  the  United  States 
were  at  peace. 

The  court  will  now  proceed  to  inquire  how  far  Mr. 
[  *67  ]  *Buhring  has  succeeded  in  establishing  the  facts  on 
which  he  relies  for  a  restitution  of  this  property.  In  pur- 
suing this  inquiry,  it  may  become  unnecessary  to  decide,  whether 
the  papers  which  were  on  board  were  sufficient  to  entitle  The  Rugen 
to  the  privileges  or  national  character  of  a  Swedish  vessel ;  because, 
whatever  may  be  their  regularity  and  effect,  yet,  if  the  court  shall  be 
of  opinion  that  they  were  only  colorable,  and  that  an  American  citi- 
zen, and  not  the  claimant,  was  owner  of  the  vessel  and  cargo,  it  will 
not  be  pretended  that  belligerent  rights  can  be  eluded  in  this  way ; 
or  that  the  subject  of  a  state  air  war  can,  under  cover  of  neutral 
muniments,  however  regularly  procured,  or  formal  they  may  be, 
violate,  with  impunity,  his  duty  and  allegiance  to  his  own  country. 
So  far  from  such  documents,  when  intended  only  as  a  cover,  afford- 
ing any  protection  to  the  property,  they  render  the  party  resorting  to 
them  doubly  criminal,  by  the  scene  of  fraud  and  perjury  which  must 
be  waded  through  in  order  to  obtain  them ;  and  then,  in  case  of 
disaster,  to  make  a  court  believe  that  such  papers  disclose  nothing 
but  the  real  truth  of  the  case.  The  whole  controversy  will  then  be 
resolved  into  the  single  question,  whellier,  in  point  of  fact,  Mr. 
Buhring,  or  Messrs.  Samud  and  Charles  Howard,  who  are  citizenB 
of  the  United  States,  were  owners  of  The  Ru^en,  and  her  cargo,  at 
the  time  of  her  sailing  from  Savannah,  and  on  her  return  to  tbo 
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United  States.     It  mnst  ever  be  a  painful  task  to  investigate  testi- 
mony, where  a  result  unfavorable  to  the  claimant  can  only 
proceed  firom  a  conviction  that  the  principal  agents  in  *  the  [  *  68  ] 
transaction  have  acted  either  fraudulently,  or  contrary  to 
their  known  duty  as  good  citizens.     Such  is  the  duty  now  imposed 
on  the  court 

The  claimant  is  said  to  be  a  Swede.  If  this  be  admitted,  and  it 
seems  not  to  be  denied,  we  are  compelled,  by  the  very  suspicious 
circumstances  of  this  case,  to  look  beyond  his  national  character, 
and  to  inquire  very  particularly  into  bis  situation  at  the  time  he 
embarked,  or  became  connected  with  this  adventure.  Had  he  ever 
been  a  merchant  in  his  own  country,  or  elsewhere  ?  Had  he  ever 
resided  in  any  of  our  seaports,  or  carried  on  business  of  any  kind 
there,  or  in  any  other  place  ?  Had  he,  at  any  time,  means  to  purchase 
this  vessel  and  cargo ;  or  was  he  sufficiently  known  to  have  acquired 
a  credit  to  that  extent?  These  questions  were  all  asked  by  the 
advocate  of  the  captors,  to  which  no  satisfactory  answer  was  given 
on  the  argument ;  and  it  is  in  vain  that  the  proceedings  are  searched 
for  a  solution  of  either  of  them,  at  all  favorable  to  the  present  claim. 
On  the  contrary,  easily  as  every  difficulty  on  these  points  might  have 
been  dispelled,  if  this  were  a  fair  proceeding,  no  attempt  of  the  kind 
has  been  made,  or  if  it  has,  it  has  terminated  in  establishing  that  Mr. 
Bullring's  situation  and  circumstances  were  such  as  preclude  all 
reasonable  doubt  of  his  being  any  other  than  the  ostensible  owner  of 
tiie  vessel  and  cargo.  He  was  a  young  man,  only  twenty-one  years  old, 
residing,  as  well  as  his  brother  William,  in  South  Carolina,  with  Mr. 
Scarborough,  Vice-Commercial  Agent  of  the  king  of  Sweden,  for  the 
State  of  Georgia.  From  this  retirement  he  is  drawn,  and 
for  the  •first  time  introduced  to  the  notice  of  the  mercantile  [  *  69  ] 
world  by  the  Messrs.  Howards,  who  appear  to  be  merchants 
of  considerable  property  and  credit,  residing  at  Savannah,  in  the  State 
of  Oeorgia.  Between  these  gentlemen  and  Mr.  Buhring  there  could 
have  been  but  very  Utile  previous  acquaintance;  fwr  the  latter  arrived 
at  Savannah,  from  Europe,  only  two  or  three  months  before  we  find 
him  engaged  in  the  concerns  of  The  Rugen ;  and  arter  remaining  not 
more  than  three  or  four  days  in  that  city,  he  went  to  reside  in  the 
country  of  South  Carolina,  whence  he  did  not  return  to  Savannah 
until  he  came  back  with  Mr.  C.  Howard,  a  very  few  days  before  The 
Rugen  sailed.  It  is  not,  then,  harsh  to  presume,  that  the  strongest 
and  only  recommendation  of  Mr.  Buhring,  was  his  national  character. 
The  Messrs.  Howards  appear,  at  the  time,  to  have  been  in  search  of 
a  Swede,  and  were  not  long  in  meeting  with  one,  whose  youth  and 
imxpenence  well  fitted  him  for  the  purposes  for  which,  tiiere  is  so 
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much  reason  to  believe,  he  was  wanted.  A  feeble  attempt,  however, 
has  been  made  to  show  that  Mr.  Bnhring  was  not  without  credit  as 
well  as  funds.  To  the  former  point  one  witness  has  been  examined, 
and  to  establish  that  he  was  not  entirely  destitute  of  property,  it  has 
been  shown  that  he  actually  gave  two  notes,  amounting,  together,  to 
about  $4,300,  for  The  Rugen  and  her  cargo,  in  the  month  of  May, 
1813,  payable  in  four  months  after  date ;  that  these  notes,  as  they 
became  due,  were  taken  up  by  him  with  great  punctuality,  at  one  of 
the  banks  in  Savannah.  >c  Whether  these  notes  were  really 
[  *  70  ]  made  at  the  time  when  they  bear  date,  may  *weli  be 
doubted;  but  it  admits  of  no  doubt  that  they  were  dis- 
charged with  the  proper  moneys^of  the  Messrs.  Howards,  which  had 
almost  the  moment  before  been  drawn,  by  one  of  them,  out  of  the 
bank,  and  put  into  ihe  hands  of  Mr.  Buhring,  for  that  purpose.  Widi 
the  funds,  then,  of  Mr.  Howard,  and  not  with  those  of  Air.  Buhring, 
were  these  notes  taken  up ;  and  a  contrivance,  which  was  intended 
to  make  Mr.  Buhring  appear  as  a  man  of  property,  has  not  only 
altogether  failed,  but  has  added  very  considerable  weight  to  tl^ 
suggestion  of  the  captors,  tiiat  he  was  a  young  man  totally  destitute 
of  the  means  of  purchasing  and  paying  for  the  property  which,  it  is 
now  alleged,  belonged  to  him.  But  we  now  find  Mr.  Buhring  at 
Savannah ;  and  what  is  done  with  him  ?  or  what  does  he  do  with 
himself,  on  his  arrival  there?  Does  he  go  about  to  purchase  a  vessel? 
Does  he,  when  he  is  told  that  The  Rugen  belongs  to  him,  take  any 
measures  to  fit  her  out?  Does  he  {urovide  a  crew?  Does  he  agree 
for  their  wages  ?  Does  he  purchase  a  cargo  ?  Does  he  see  to  its 
being  put  on  board  ?  Does  he  effect  insurance?  or  is  he  found  doing 
any  one  act  which  might  naturally  be  expected  from  an  owner  ?  All 
this  trouble  had  already  been  most  kindly  taken  o£f  his  hands  by  his 
new  friend  and  acquaintance,  Mr.  Howard.  This  gentleman  had 
already  (if  we  are  to  believe  the  history  of  this  transaction  as  it  is 
narrated  by  the  claimant)  provided  him  with  a  vessel  and  cargo, 
although  it  does  not  appear  that  he  had  instructions  or  funds  of  Mr. 
Buhring  for  the  purpose.  It  is  true  that  with  a  caution 
{  •  71  ]  very  excusable,  *coneMering  the  circumstances  of  Mr.  Buh- 
ring, the  bill  of  sale  which  had  been  executed  by  the  mar- 
shal, with  a  blank  for  the  name  of  the  vendee,  was  not  put  into  the 
possession  of  Mr.  Buhring,  but  carefully  retained  by  the  Messrs. 
Howards,  they  executing  to  him  one  in  tiieir  own  names,  althou^ 
they  now  say  they  never  were  the  owners  of  the  vessel  And  even 
this  bill  of  sale,  it  is  very  probable,  remained  in  the  custody  of  Mr. 
Samuel  Howard,  during  the  whole  of  the  voyage  to  Jamaica  and 
back  to  tiie  United  States.    Every  thing  being  now  in  readiness  for 
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tteir  departure  from  Savannah,  Mr.  Bnhring  appears  on  board,  and 
is  introduced  to  the  mate  and  crew,  not  merely  as  owner  of  vessel 
and  cai^o,  but  as  master  for  the  voya^  Whether  any  surprise  were 
excited  on  board  by  the  new  character  in  which  the  claimant  appeared, 
or  whether  ttiey  expressed  any  reluctance  at  placing  themselves  under 
his  command,  we  know  not;  nor  is  it  a  fexjt  very  necessary  to  ascer- 
tain, because  they  must  soon  have  discovered  that  Mr.  Samuel  How- 
ard, whose  friendship  for  Mr.  Buhring  seems  to  have  had  no  limit, 
and  in  whose  seamanship  they  may  have  had  full  confidence,  intend- 
ed to  go  with  the  vessel,  and  relieve  Mr.  Buhring  from  the  trouble- 
some task,  if  he  were  equal  to  it,  of  navigating  The  Bugen.  For 
this  conduct,  on  the  part  of  Mr.  Howard,  no  other  reasonable  motive 
can  be  assigned  than  an  interest  in  the  vessel  and  cargo.  The 
allegation  of  his  going  sifter  certain  funds  in  Carthagena  is  not  at 
all  made  out  The  Rugen  leaves  Savannah  on  the  5th  or  6th  of  May, 
bound,  as  is  alleged,  for  Carthagena,  but  arrives  at  Kingston, 
in  *the  island  of  Jamaica.  The  court  is  not  at  all  satisfied  [  *  72  ] 
with  the  excuses  which  have  been  made  for  her  going  there. 
It  does  not  appear  that  a  vis  major  of  any  kind  existed.  She  was 
neither  forced  in  by  adverse  winds,  nor  was  she  under  any  restraint 
from  capture.  When  within  only  four  leagues  of  the  island,  she 
was  boarded  by  a  British  brig  of  war  called  La  Decouverte,  whose 
commander  ord^ped  her  into  Kingston.  He  put  no  prize-master  on 
board ;  nor  did  he  indorse  any  of  her  papers ;  nor  did  he  keep  com- 
pany with  her;  and  yet  we  find  her  doing  exactly  what  she  was 
verbally  directly  to  do.  It  is  faintly  pretended,  that  if  she  had 
attempted,  after  that,  to  go  to  Carthagena,  she  could  not  have 
escaped  the  British  cruisers,  which  swarmed  about  the  island.  But 
what  greater  danger,  if  the  property  were  neuiaral,  would  ensue  on  a 
capture  by  any  other  British  vessel,  than  by  her  going  to  a  British 
pOTt,  as  prize  to  The  Decouverte,  or  by  her  orders?  It  is  believed, 
then,  that  her  going  to  Jamaica  was  voluntary,  and  formed  part 
of  the  original  plan;  which  opinion  derives  considerable  support 
from  the  fact  of  insurance  having  been  made,  not  only  for  Cartha^ 
gena,  but  also  for  a  port  in  the  West  Indies ;  from  the  nature  of  the 
outward  cargo;  from  the  readiness  with  which  they  consented  to 
dispose  of  it  at  that  place,  and  procured  another  for  this  country 
promising  a  much  greater  profit  than  any  which  at  that  time  could 
hava  been  imported  firom  Carthagena.  There  is  yet  a  still  stronger 
circnmstance  to  prove  that  the  destination  of  The  Bugen  to  Cartha^ 
gena  was  fictitious ;  and  that  is,  her  meeting  at  Kingston 
a  ship  called  The  •Wanschop,  which  had  sailed  from  [  *  78  J 
Savannah  but  a  little  before  The  Rugen.  On  board  of 
VOL.  in.  40 
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that  vessel  we  find  Mr.  William  Buhring,  a  brother  of  the  claimant ; 
and  we  have  every  reetson  to  believe  that  she  belonged,  with  her 
cargo,  to  the  same  concern.  The  Wanschop,  it  is  also  said,  was 
destined  for  Porto  Bello,  on  the  Spanish  Main ;  but  by  a  strange 
coincidence  of  events,  which  can  scfurcely  have  been  the  effect 
of  chance  alone,  she  also  gets  out  of  her  course,  falls  in  with  the 
same  British  vessel  of  war  which  afterwards  boarded  The  Rugen ; 
receives  the  like  order  to  proceed  to  Kingston,  which  she  also  very 
promptly,  and  without  any  appsurent  reluctance,  complied  with.  The 
business  of  these  two  vessels  is  managed  by  the  same  house  in 
Kingston,  and  the  proceeds  of  both  of  their  cargoes  are  invested  in 
molasses,  rum,  &c.,  which  composed  the  return  cargo  of  The  Rugen. 
K  the  property  claimed  were  bond  fide  Swedish,  it  would  be  super- 
fluous to  inquire  whether  The  Rugen's  going  to  Jamaica  were 
voluntary,  or  by  coercion,  a  subject  of  Sweden  having,  for  aught 
that  appears,  as  good  right  to  trade  there  as  at  Carthagena.  But  if 
it  belonged  to  the  American  gentlemen,  who  have  had  an  agency  so 
conspicuous  in  the  whole  of  this  business,  (and  that  it  did,  is  our 
unanimous  opinion,)  it  wiU  not  be  pretended  that  they  could  go  to 
Kingston  unless  by  compulsion,  or  that  tiiey  had  any  right,  during 
the  late  war,  to  purchase  and  bring  a  cargo  firom  any  British  port  to 
this  or  any  qther  country. 

The  court  having  already  expressed  its  opinion,  that  this 
[  *  74  ]  vessel  and  cargo  did  not  belong  to  the  *  claimant,  but  to 
citizens  of  the  United  States,  the  latter  having  been  pur^ 
chased  at  Kingston,  as  is  believed,  with  their  funds ;  it  becomes 
quite  unnecessary  to  inquire,  what  was  the  real  destination  of  The 
Rugen,  on  her  leaving  Kingston ;  whether  she  were  bound,  in  fact, 
to  Amelia  Island,  or  to  the  United  States ;  although  it  might  not  be 
very  difficult  to  come  to  a  satisfactory  conclusion,  that  Hardwicke, 
in  Greorgict,  was  her  real  port  of  destination.  But  this  examination 
is  unnecessary ;  for  the  owners,  being  American  citizens,  are  equally 
guilty  of  trading  with  the  enemy,  whether  that  trade  were  carried  on 
between  a  British  port  and  the  United  States,  or  between  such  port 
and  any  foreign  nation ;  and  in  the  present  case,  if  the  court  be 
correct  in  the  view  which  it  has  taken  of  the  evidence,  the  offence  of 
trading  with  the  enemy  was  complete  the  moment  The  Rugen  sailed 
firom  Savannah,  with  an  intention  to  carry  her  cargo  to  Kingston,  in 
Jamaica.  Upon  the  whole,  without  taking  notice  of  many  of  tiie 
arguments  urged  by  the  advocates  of  the  captors,  i^  favor  of  con- 
demnation, and  which  are  entitled  to  great  consideration,  the  court 
is  unanimoudy  of  opinion,  that  the  decree  of  the  circuit  courti 
rejecting  the  claim  of  Mr.  Buhring,  was  correct,  and  must,  in  all 
things,  be  affirmed.  Sentence  affirmed^  itnlh  costs. 


Digitized  by 


Google 


FEBRUARY    TERM,    1816.  471 


Thompson  ».  Grmy.    1  W. 


•  Thompson  v.  Gray.  [  *  '5  ] 

1  W.  75. 

An  article,  purchased  in  general  terms  from  among  many  of  the  same  description,  if  after- 
wards selected  and  set  apart  with  the  assent  of  the  parties  as  the  thing  purchased,  is  as 
completely  sold  as  if  it  had  been  selected  and  designated  at  the  time  the  contract  was 
made. 

A  contract  of  sale,  approved  security  for  the  purchase-money  to  be  g^yen  on  delivery,  and 
in  the  mean  time  the  article  to  remain  in  possession  of  the  vendors,  passes  the  property, 
unless  there  is  some  stipulation  which  controls  its  legal  effect 

Error  to  ihe  circnit  court  for  the  county  of  Alexandna. 

This  was  an  action  of  trover,  instituted  by  the  defendant  in  error, 
against  Jonah  Thompson,  agent  for  the  managers  of  the  Potomac 
and  Shenandoah  Navigation  Lotteries,  to  recover  a  ticket  in  the 
second  class  of  said  lotteries,  against  which  had  been  drawn  a  prize 
of  $20,000. 

On  the  trial,  evidence  was  offered,  to  prove  that  the  president  and 
managers  of  the  Potomac  Company  had  been  created  a  corporation, 
under  that  corporate  name  ;  that  they  had  been  authorized 
by  law  to  raise  the  sum  of  $300,000,  by  lotteries,  *  and  had  [  *  76  ] 
arranged  and  published  a  scheme  of  a  second  class. 

That  the  plaintiff  below,  and  one  Joseph  Milligan,  projected 
another  scheme,  which  they  sent  in  to  the  president  and  managers, 
accompanied  by  a  proposition,  in  writing,  in  the  words  and  figures 
following: — 

"  If  this  schepie  is  adopted,  we  engage  to  take  2,500  tickets  each, 
in  the  second  class  of  the  P.  and  S.  Navigation  Lottery  :  Provided 
the  ten  dollar  prizes  we  now  hold,  and  may  hereafter  receive,  deduct- 
ing fifteen  per  cent,  shall  be  taken  in  liquidation  of  our  joint  bond ; 
and  we  engage  to  place  in  the  hands  of  Mr.  Carlton,  all  the  funds 
we  receive  for  new  tickets,  until  it  amounts  to  a  sum  equal  to  that 
which  we  now  owe  the  company,  as  fast  as  we  receive  them ;  on 
the  balance  we  shall  expect  the  usual  credit.  It  is  understood  that 
the  discount  of  five  per  cent.,  is  to  be  made  from  the  above  5,000 
tickets  ;  approved  security  to  be  given  on  the  delivery  of  the  tickets. 
(Signed)  <<  Joseph  Milligan. 

"  R.  Gray." 

It  w^as  admitted  that  this  scheme  was  approved  of  and  adopted 
by  the  president  and  managers,  and  their  own  scheme  was  aban- 
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doned ;  that  the  proposition  of  the  plaintiff,  and  Milligan,  was  accepted 
by  them,  and  became  a  binding  contract  between  the  parties. 
Evidence  was  also  offered  to  prove  that,  under  the  contract,  a  sched- 

ule,  specifying  the  nnmbers  of  certain  tickets  by  books, 
[  •  77  ]  containing  one  hundred  •  each,  to  the  extent  of  2,500, 

selected  by  the  plaintiff,  and  to  be  set  apart  for  his  use,  had 
been  delivered  by  him,  to  the  former  agent  of  the  lottery ;  that  two 
of  the  books  mentioned  in  the  said  schedule,  having  been  disposed 
of,  or  put  out  of  the  reach  of  the  agent,  another  schedule  was  handed 
in  by  the  plaintiff  to  the  defendant,  then,  and  at  present,  agent,  in 
which  two  other  books,  containing  the  same  number  of  tickets,  were 
substituted  in  Ueu  of  the  two  last  mentioned ;  the  schedule,  in  respect 
to  the  others,*  being  the  same  ae  the  first  That  the  plaintiff  had,  at 
different  times,  received  thirteen  books,  of  100  tickets  each,  part  of 
those  specified  in  the  schedule,  and  that  he  had  paid  for  the  thirteen 
books,  partiy  in  certain  promissory  notes,  received  and  approved  of  by 
the  agent,  and  partiy  in  cash,  and  had  afterwards  paid  one  hundred 
and  eighty  dollars  and  eighty  cents,  on  account  of  tickets  in  the  second 
class,  over  and  above  the  said  thirteen  books.  On  the  requisition  of 
the  plaintifi^  the  defendant  produced  on  the  trial  a  bundle,  containing 
twelve  books  of  tickets,  of  100  each,  (the  residue  of  the  numbers 
specified  in  the  schedule,)  and,  amongst  others,  the  ticket  in  the 
declaration  mentioned.  On  each  of  which  books  the  name  of  the 
plaintiff  was  superscribed  in  his  own  handwriting ;  and  on  one  of 
them  (not  that  containing  the  ticket  in  the  declaration  claimed)  was 
indorsed,  in  the  defendant's  handwriting :  <'  Purchased,  and  to  be 
taken  by  Robert  Gray."  And  on  the  envelop,  covering  the  whote 
twelve  books,  in  one  bundle,  was  superscribed,  in  the  hand  and 
figures  of  the  defendant,  the  words  and  figures  following:  — 

"  Robert  Gray,  12  Books." 

[  •  78  ]      •  Similar  proceedings  took  place  as  to  W.  Mllligan,  to 
whom  only  a  part  of  the  tickets  selected  by  him  had  been 
delivered. 

That  the  drawing  of  the  lottery  was  commenced  on  the  17th  day 
of  November,  1812,  and  that,  on  the  27th  of  that  month,  the  second 
day's  drawing,  a  prize  of  $20,000  was  drawn  against  the  number  in 
the  declaration  mentioned.  The  plaintiff  also  offered  evidence  to 
prove  that,  on  the  4th  day  of  December,  1812,  subsequent  to  the 
third,  and  before  the  fourth  day's  drawing,  the  plaintiff  tendered  to 
the  defendant  a  bond  for  the  payment  of  dollars,  executed 

by  himself  and  two  sureties,  who  were  fully  sufficient  for  that  sum, 
and  demanded  firom  him  the  twelve  books  of  tickets  which  had  been 
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selected  and  set  apart  for  bim.  To  which  the  defendant  replied,  that 
he  w€is  ready  to  deliver  1,200  of  any  undrawn  tickets,  but  would 
not  deliver  the  high  prize.  The  drawing  of  the  lottery  had  been 
continued  only  fifteen  days. 

Janes  J  for  the  plaintiff  in  error. 

Swcmn^  contr^. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  and,  [  *  81  ] 
after  stating  the  facts,  proceeded  as  follows : — 

The  question  on  which  the  correctness  of  the  opinions  given  by 
the  circuit  court  depends,  is  this :  Was  the  purchase  and  sale  of  the 
twelve  books  not  delivered,  so  complete,  that  the  tickets  had  become 
the  property,  and  were  at  the  risk  of  Robert  Gray  ? 

*  In  pursuing  this  inquiry,  it  becomes  necessary  to  decide  [  *  82  ] 
whether  the  clause  respecting  security  forms  a  condition 
precedent,  on  which  the  sale  is  made  to  depend,  or  a  condition 
snbsequent,  the  performance  of  which  may  be  suspended  until  it 
shall  be  convenient  to  the  vendee,  or  required  by  the  vendor.  It  is 
apparent,  that  a  contract  for  the  sale  of  5,000  tickets,  was  one  of 
very  considerable  interest  to  the  managers  of  the  lottery.  This  is 
not  only  self-evident  from  the  nature  of  the  transaction,  but  it  is 
also  proved  by  the  fact  that  they  changed  the  scheme  of  the  lottery 
for  the  purpose  of  securing  it  As  the  time  of  commencing  the 
diawing  must  necessarily  have  depended  on  the  sale  of  the  tickets,  it  is 
reasonable  to  suppose  that,  in  the  calculations  made  on  this  subject, 
they  must  have  cmisidered  the  books  selected  and  set  apart  for  Mr. 
Qray,  either  as  sold  or  unsold.  The  indorsements  on  the  books 
selected,  lead  strongly  to  the  opinion  that  they  were  considered  as 
sold.  K  the  proposition  which  forms  the  basis  of  the  contract  be 
inspected,  it  wiU  be  perceived  that  the  contract  was  intended  to  be 
entire,  not  divisible.  The  scheme  of  the  lottery  was  changed,  not 
for  the  purpose  of  inducing  Gray  and  Milligan  to  take  any  number 
of  tickets  less  than  5,000,  but  on  their  engaging  to  take  5,000  abso- 
lutely ;  and  the  clause  respecting  the  security  is  annexed  to  the 
dehvery  of  the  tickets.  The  delivery  of  some  of  the  books  was  an 
execution  in  part  of  an  entire  contract.  All  the  circumstances  show 
that  the  obligation  of  the  contract  was  complete ;  but  the 
examination  of  these  circumstances  *  is  dispensed  with  by  [  *  83  *" 
the  admission  on  record,  that  it  "  became  a  binding  contract 
between  the  parties." 

What,  then,  was  this  binding  contract  ? 

40* 
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That  the  scheme  proposed  by  Milligan  and  Gray  should  be  adopted, 
and  certain  facilities  of  payment  allowed,  on  their  bond  to  the  company 
for  tickets  taken  in  the  first  class.  That  they  should,  on  their  part, 
take  2,500  tickets  each  in  the  second  class,  and  that  approved  seca- 
rity  should  be  given  on  their  delivery.  Certainly  Milligan  and  Gray 
were  absolutely  bound  to  take  2,500  tickets  each.  A  refusal  to  do 
so  would  have  been  a  breach  of  contract,  for  which  they  would  have 
been  responsible  in  damages.  When  the  parties  proceed  one  step 
further ;  when  the  vendee,  in  execution  of  this  contract,  selects  the 
number  of  tickets  he  has  agreed  to  purchase,  and  the  vendor  assents 
to  that  selection  ;  when  they  are  separated  from  the  mass  of  ticketa 
and  those  not  actually  delivered  are  set  apart  and  marked  as  the 
property  of  the  vendee ;  what,  then,  is  the  state  of  the  contract  ?  It 
certainly  stands  as  if  the  selection  had  been  previously  made  and 
inserted  in  the  contract  itself.  An  article  purchased  in  general  terms 
from  many  of  the  same  description,  if  afterwards  selected  and  set 
apart  with  the  assent  of  the  parties  as  the  thing  purchased,  is  as 
completely  identified,  and  as  completely  sold,  as  if  it  had  been 
selected  previous  to  the  sale,  and  specified  in  the  contract.  After 
this  selection,  the  parties  stood  in  the  same  relation  to  these  tickets 
as  if  the  twenty-five  books,  afterwards  agreed  upon,  had  been  named 
in  the  contract  as  containing  the  numbers  purchased  by 
[  •  84  ]  Gray.  The  *  contract,  then,  amounts  to  this.  The  man- 
agers agree  to  sell  Gray  2,500  tickets,  which  are  specified, 
and  he  agrees  to  give  approved  security  for  the  purchase-money  on 
the  delivery ;  in  the  mean  time  the  tickets  remain  in  possession  of 
the  vendors,  who  proceed  to  draw  the  lottery,  without  having  received 
or  required  security  for  the  whole  number  of  tickete  sold.  The  stipu- 
lation  respecting  security  could  not  in  such  a  case  be  considered  as  a 
condition  precedent,  on  the  performance  of  which  the  sale  depended. 
Certainly,  the  managers  could  have  required  and  have  insisted  on 
this  security ;  but  they  might  waive  it,  without  dissolving  the  con- 
tract. They  were,  themselves,  the  judges,  whether  they  would 
consider  the  contract  of  Robert  Gray,  with  the  collateral  security 
furnished  by  the  possession  of  the  tickets,  as  sufficient  for  their 
protection  ;  and  their  conduct  shows  that  they  thought  it  sufficient 

The  majority  of  the  court  is  of  opinion,  that  the  property  in  liie 
tickets  changed  when  the  selection  was  made  and  assented  to ;  and 
that  they  remained  in  possession  of  the  vendors  merely  as  collateral 
security.  Had  the  tickets  been  all  blanks,  Gray  was  compellable  to 
take  them. 

Judgment  affirmed^  wUh  costs. 
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*Andbrson  V*  LoNODEN  and  otiiers.  [  *^  ] 

1  W.85. 

Where  a  bond  was  given  by  the  agent  of  an  anincorporated  joint-stock  companj,  to  the 
directors  for  the  faithful  performance  of  his  duties,  &c.,  while  he  held  the  office,  and  the 
directors  were  appointed  annually,  and  changed  before  a  breach  of  the  condition  of  the 
bond,  the  agent  and  his  sureties  were  held  liable  to  an  action  brought  by  the  obligees  after 
they  had  ceased  to  be  directors. 

Ehror  to  the  circuit  court  for  the  District  of  Columbia,  in  an 
action  of  debt  on  bond. 

In  November,  1809,  a  voluntary  association,  for  encouraging  the 
manufacture  and  use  of  domestic  merchandise,  was  formed  in 
Alexandria.  It  was  provided  by  the  articles,  that  seven  directors 
^ould  be  chosen  for  one  year,  who  should  manage  the  affairs  of  the 
company,  and  appoint  an  agent,  who  should  hold  his  office  during 
the  pleasure  of  the  board,  and  ^ve  bond  for  the  faithful  discharge  of 
his  duties.  John  McLeod  was  appointed  agent  by  the  first  board  of 
directors,  and  gave  a  bond,  with  the  plaintiff  in  error  as  his  sureties, 
flie  condition  of  which  was :  "That  the  said  John  McLeod  should, 
in  all  respects,  faithfully  execute  and  perform  the  duties  assigned  to 
him  as  agent,  according  to  the  terms  and  meaning  of  the  articles  of 
association,  and  also  such  other  duties  as  are,  or  from  time  to  time 
should  be,  assigned  to  the  office  of  agent  by  the  board  of  directors, 
and  should,  from  time  to  time,  when  called  upon,  render 
a  just  emd  true  account  of  all  money,  *  goods,  &c.,  of  the  [  *  88  ] 
said  company,  which  should  come  to  his  hands,  and  should 
apply  the  same  as  he  should  be  directed  ;  and  should,  in  all  respects, 
whilst  he  held  the  office,  conduct  himself  with  honesty  and  fidelity, 
and  attention  to  the  interest  of  the  company."  The  said  agent  con- 
tinued in  the  service  of  the  company,  without  any  new  appointment, 
until  June,  1812,  when  he  was  dismissed ;  and  having  gone  out  in 
arrears  to  the  company,  this  suit  was  brought  against  the  plaintiff  in 
error,  to  recover  the  amount  due  to  the  company.  The  only  question 
considered  on  this  writ  of  error  was,  whether  the  sureties  were  liable, 
the  first  set  of  directors  having  gone  out  before  any  default 

Swanny  for  the  plaintiff  in  error. 

LeCf  for  the  defendant  in  error,  was  stopped  by  the  court 

Digitized  by  VjOOQIC 


476         SUPREME   COURT  OF  THE  UNITED  STATES. 

Corporation  of  New  Orleans  v.  Winter.    1  W. 

[  *  91  }  *  Marshall,  C.  J.  The  case  of  the  sheriff's  bond  is  very 
different.  The  commission  of  sheriff,  in  Virginia,  is  annual ; 
of  courscj  his  sureties  are  bound  for  one  year  only.  It  is  true,  the 
directors  of  this  company  are  elected  annually ;  but  the  company  has 
not  t^aid  that  the  agent  shall  be  for  one  year  only;  his  appointment 
is  dtiring  pleasure.  The  sureties  do  not  become  sureties  in  conse- 
qucnoc  of  their  confidence  in  the  directors,  but  of  their  confidence  in 
the  agent  whose  sureties  they  are.  The  court  is  unanimously  of  tjie 
opinion  that  the  judgment  of  the  circuit  court  ought  to  be  affirmed. 

Judgmetd  affirmed. 


The  Corporation  of  New  Orleans   t;.  Winter  et  oL 

1  W.  91. 

The  hvt  ihfit  tlic  plaintiff  is  a  citizen  of  a  Territory,  and  the  defendant  of  a  State,  does  not 

eti»l>te  thi'  courts  of  the  United  States  to  take  jurisdiction. 
Nor  ilo  the  further  facts,  that  some  of  the  joint  ]ftaintiffs,  who  might  haye  sued  severally, 

tin!  ciii^.cn^  of  one  State  and  the  defendant  of  another  State. 

Error  from  the  district  court  for  the  district  of  Louisiana. 
[  *  92  ]  *  One  of  the  parties,  petitioners  in  the  court  below,  was 
described  in  the  record  as  a  citizen  of  the  State  of  Ken- 
tucky ;  and  the  other,  as  a  citizen  of  the  Mississippi  Territory.  The 
petitjoners  recovered  a  judgment  in  the  court  below,  from  which  a 
writ  of  error  was  brought. 

Winder  and  Harper^  for  the  plaintiffs  in  error. 

Key^  contri, 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  and  after 
stating  the  facts,  proceeded  as  follows :  — 

Tht^  proceeding  of  the  court,  therefore,  is  arrested  in  Hminej  by  a 
question  respecting  its  jurisdiction.  In  the  case  of  Hepburn  and 
Diindas  IK  Ellzey,^  this  court  determined,  on  mature  consideration, 
that  a  citizen  of  the  District  of  Columbia  could  not  maintain  a  suit 
in  the  circuit  court  of  the  United  States,  That  opinion  is  still 
retaiiied* 

It  has  been  attempted  to  distinguish  a  territory  from  the  District 

2  C.  445. 
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of  Oolumbia ;  but  the  court  is  of  opinion,  that  this  distinction  cannot 
be  maintained.  They  may  differ  in  many  respects,  but  neither  of 
tiiem  is  a  State,  in  the  sense  in  which  that  term  is  used  in  the  Ck>nsti 
totion.  Every  reason  assigned  for  the  opinion  of  the  court,  that  a 
citizen  of  Ck>lumbia  was  not  capable  of  suing  in  the  courts  of  the 
United  States,  under  the  Judiciary  Act,^  is  equally  appli- 
cable to  a  citizen  of  a  Territory.  Gabriel  Winter,  •then,  [  *  95  ] 
being  a  citizen  of  the  Mississippi  Territory,  was  incapable  of 
maintaining  a  suit  alone  in  the  circuit  court  of  Louisiana.  Is  his 
case  mended  by  his  being  associated  with  others  who  are  capable  of 
suing  in  that  court  ?  In  the  case  of  Strawbridge  et  al.  v.  Curtis  et  a/., 
3  C.  367,  it  was  decided,  that  where  a  joint  interest  is  prosecuted,  the 
jurisdiction  cannot  be  sustained,  unless  each  individual  be  entitled 
to  claim  that  jurisdiction.  In  this  case,  it  has  been  doubted  whether 
the  parties  might  elect  to  sue  jointly  or  severally.  However  this 
may  be,  having  elected  to  sue  jointly,  the  court  is  incapable  of  dis- 
tinguishing their  case,  so  far  as  respects  jurisdiction,  from  one  in 
which  they  were  compelled  to  unite.  The  circuit  court  of  Liouis- 
iana,  therefore,  had  no  jurisdiction  of  the  cause,  and  their  judgment 
must,  on  that  account,  be  reversed,  and  the  petition  dismissed. 

Judgment  reversed. 

2  H.  9}  5  W.  343;  16  H.  314. 


*  l%e  Aurora,  Walden  et  al.  Claimants.  [  *96  ] 

1  W.  96. 

To  lapport  a  bottomry  bond,  giyen  by  the  master,  it  most  appear  that  the  adrances  were 
made  for  repairs  or  supplies,  necessary  for  effectuating  the  objects  of  the  voyage,  or  the 
safety  of  the  ship,  and  that  they  oonld  not  have  been  obtained  on  the  credit  of  the  owner. 

If  there  be  a  stipulation  for  botlomiy  when  the  advances  are  made,  it  must  be  understood 
in  reference  to  the  then  next  voyage,  and  if  the  bond  be  not  taken,  and  that  voyage  is 
made,  it  is  waived. 

A  creditor  who  advances  his  money  in  good  feXih  to  relieve  the  ship  from  an  actual  arrest 
for  repairs  and  supplies  constituting  a  lien  by  the  marine  law,  may  stipulate  for  a  bot- 
tomry bond ;  but  a  mere  threat  of  arrest  by  a  general  creditor  is  not  sufficient. 

If  diffisrent  claims  are  embraced  in  such  a  bond,  some  of  which  would  and  some  would  not 
support  it,  it  is  the  duty  of  the  creditor  deaily  to  distinguish  them  and  show  their  respect- 
ive origin  and  character. 

A  seccmd  bcmd,  induding  what  was  due  upon  an  original  invalid  bond,  cannot  be  supported 
for  that  amount. 

1  1  Stats,  at  Large,  78. 
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Appeal  from  the  circuit  court  for  the  diBtrict  of  Pennsylvania. 
The  brig  Aurora,  commanded  by  Captain  Owen  F.  Smith,  and  owned 
by  the  cicdmants,  sailed  in  July,  1809,  from  New  York,  on  a  trad- 
ing  voyage  to  the  Brazils,  and  from  thence  to  the  South  Sea  Islands, 
for  the  purpose  of  procuring  a  cargo  for  the  market  of  Canton  or 
Manilla ;  with  liberty,  after  completing  this  adventure,  to  continue  in 
this  trade,  or  engage  in  that  between  Canton  and  the  northwest  coast 
of  America.  The  brig  duly  arrived  at  Rio  Janerio,  where  the  prin- 
cipal part  of  her  outward  cargo  was  sold,  and  from  thence  proceeded 
to  Port  Jackson,  in  New  Holland.  At  this  port,  the  brig  underwent 
considerable  repairs;  on  account  of  which,  advances  and  supplies 
were  furnished  by  Messrs.  Lord  and  Williams,  who  were  mer- 
chants there.  The  original  objects  of  the  voyage  seem  here 
[  •  97  ]  to  •have  been  lost  sight  of,  and  the  brig  was  chartered  by  the 
master,  to  Messrs.  Lord  and  Williams,  for  a  voyage  of  dis- 
covery, and  was  actually  retained  in  their  service  for  about  a  year, 
under  this  engagement  At  the  end  of  this  time  the  brig  had  returned 
to  Port  Jackson,  and  Captain  Smith  was  here  put  in  jail,  by  some 
persons  whose  names  are  unknown,  for  debts  contracted,  as  it  was  as- 
serted or  supposed,  on  account  of  the  vessel,  and  was  relieved  from  im- 
prisonment by  Messrs.  Lord  and  Williams.  About  this  time,  namely, 
in  July,  1811,  the  brig  was  again  chartered  to  Messrs.  Lord  and  Wil- 
liams, for  a  voyage  from  Port  Jackson  to  Calcutta,  and  back  to  Port 
Jackson ;  and  a  bottomry  bond  was  executed  for  the  same  voyage 
by  Captain  Smith,  in  favor  for  Messrs.  Lord  and  Williams,  for  the 
sum  of  lj482L  6$,  let,  and  interest  at  nine  per  cent.;  being  the 
amount,  as  the  bond  expresses  it,  of  "  charges  incurred  for  necessa- 
ries and  stores,  found  and  provided  by  Messrs.  Lord  and  Williams, 
of,  &c,  at  various  times  and  places,  for  the  use  of  the  said  brig.'' 
The  vessel  duly  proceeded  to  Calcutta  and  landed  her  ccurgo  there ; 
but  being  prevented,  as  it  was  alleged,  by  the  British  government  in 
Calcutta,  from  returning  to  Port  Jackson,  the  voyage  was  broken  up. 
In  December,  1811,  Captain  Smith  entered  into  a  contract  with  the 
Hbellants,  Messrs.  Chamberlain  and  Co.,  at  Calcutta,  by  which  he  en- 
gaged to  charter  the  brig  to  them,  to  carry  a  cargo  on  their  account 
to  Philadelphia,  for  the  gross  freight  of  12,000  sicca  rupees,  to  be 
paid  to  him  in  advance  in  Calcutta ;  and  also  to  give  ihe 
[  •  98  ]  charterers  the  appointment  of  the  master  for  the  voyage.* 
He  further  agreed,  in  consideration  of  the  libellants  paying 
the  bottonuy  bond  of  Messrs.  Lord  and  Williams,  and  advancing 
any  sums  necessary  for  the  repairs  and  supplies  of  the  ship,  to  ex- 
ecute a  bottomry  bond  to  fhem  for  the  same  voyage,  for  the  princi- 
pal sum  thus  paid  and  expended,  and  20  per  cent,  interest.    In  pmw 
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suance  of  this  agreement,  on  the  17th  of  December,  a  certain  Captain 
George  Lee,  with  the  assent  of  Smith,  was  appointed  by  the  iibel- 
lants  to  superintend  the  repairs,  equipments,  and  loading  of  the  brig, 
and  afterwards  sailed  as  master  on  the  voyage.  A  bottomry  bond, 
for  18,000  sicca  rupees,  was  formally  executed  by  Captain  Smith, 
on  the  23d,  and  a  charter-party  on  the  26th  December.  In  the  latter 
part  of  January,  1812,  Captain  Smith  resigned  his  nominal  command 
of  the  ship  to  Captain  Lee,  and  delivered  to  him  the  ship's  papers, 
and  letters  for  the  owners.  The  ship  duly  sailed  on  the  voyage,  and 
arrived  at  Philadelphia,  and  there .  safely  delivered  her  cargo.  The 
advance  freight  was  paid  to  Captain  Smith,  according  to  the  con- 
tract, and  he  remained  behind  at  Calcutta,  under  the  pretence,  that, 
with  this  advance  freight,  it  was  his  intention  to  prosecute  the  plan 
of  his  original  voyage,  and  to  endeavor  to  recover  the  losses  sustained 
by  his  former  conduct.  It  also  appeared  in  evidence,  that  Captain 
Smith  was,  during  the  whole  voyage,  much  addicted  to  intoxication, 
both  at  sea  and  on  shore ;  and  Messrs.  Lord  and  Williams,  and  the 
libellants,  seem  to  have  been  fully  apprized  of  his  incapacity  to  man- 
age the  concerns  of  the  voyage.  The  owners  refused  to  pay 
the  bottomry  bond  executed  at  Calcutta,  and  the  •  present  [  *  99  ] 
libel  was  brought  to  enforce  it  The  district  court,  at  the 
hearing,  decreed  the  full  amount  of  the  principal  and  interest  of 
the  bond,  deducting  the  12,000  sicca  rupees  advanced  at  Calcutta. 
Upon  an  appeal,  the  circuit  court  reversed  this  decree,  and,  upon  the 
merits,  dismissed  the  libeL 

Harper^  for  the  appellants  and  libellants. 

Sergeant^  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  court,  and,  after  [  *  102  ] 
stating  the  facts,  proceeded  as  follows :  — 

Such  are  the  material  facts  of  the  case,  and  the  question  to  be  de- 
cided is,  whether,  under  all  the  circumstances,  the  bottomry  bond 
executed  at  Calcutta  constitutes  a  valid  lien  upon  the  ship. 

The  law,  in  respect  to  maritime  hypothecations  is,  in  general,  well 
settled.  The  master  of  the  ship  is  the  confidential  servant  or  agent 
of  the  owners,  and  they  are  bound  to  the  performance  of  all  lawful 
contracts  made  by  him,  relative  to  the  usual  employment  of  the  ship, 
and  the  repairs  and  other  necessaries  furnished  for  her  use.  This 
rule  is  established,  as  well  upon  the  implied  assent  of  the  own- 
ers, as  with  a  view  to  the  convenience  of  the  commercial  world. 
Aa,  therefore,  the  master  may  contract  for  repairs  and  supplies,  and 
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thereby,  indirectly,  bind  the  owners  to  the  yaliie  of  the  ship  and 
freight,  so,  it  is  held  that  he  may,  for  the  like  purposes,  expresdy 
pledge  and  hypothecate  the  ship  and  freight,  and  thereby  create  a 
direct  lien  on  the  same,  for  the  security  of  the  creditor.  But  the  au- 
thority of  the  master  is  limited  to  objects  connected  with  the  voyage, 

and,  if  he  transcend  the  prescribed  limits,  his  acts  become, 
[  *  103  ]  in  legal  contemplation,  mere  nullities.    Hence,  to  make  *  a 

bottomry  bond,  executed  by  the  master,  a  valid  hypotheca- 
tion of  the  ship,  it  must  be  shown  by  the  creditor  that  the  master 
acted  within  the  scope  of  his  authority ;  or,  in  otiier  words,  it  must 
be  shown  that  the  advances  were  made  for  repairs  and  supplies 
necessary  for  effectuating  theK)bjects  of  the  voyage,  or  the  safety  and 
security  of  the  ship ;  and  no  presumption  should  arise,  that  such 
repairs  and  supplies  could  be  procured  upon  any  reasonable  terms, 
with  the  credit  of  the  owner,  independent  of  such  hypothecation. 
Ifi  therefore,  the  mcister  have  sufficient  funds  of  the  owner,  within 
his  control,  or  can  procure  them  upon  the  general  oredit  of  the 
owner,  he  is  not  at  Uberty  to  subject  the  ship  to  the  expensive  and 
disadvantageous  lien  of  an  hypothecatory  instrument 

Let  us  now,  with  these  principles  in  view,  proceed  to  the  consider- 
ation of  the  validity  of  the  bottomry  bond  executed  at  Port  Jackson, 
which  enters  so  materially  into  the  subsequent  one  executed  at  Cal- 
cutta. This  bond  purports,  on  its  face,  to  have  been  given  £»  ad- 
vances, or  supplies,  furnished  for  the  ship's  use,  not  inmiediately 
before  its  date,  but  at  various  times  and  places ;  and,  firom  the  other 
evidence  in  the  case,  it  distinctly  appears  that  the  greater  part  was 
furnished  before  and  during  the  voyage  oi  discovery  in  which  she 
was  engaged,  under  the  contract  with  Messrs.  Lord  and  Williams, 
and  for  their  immediate  benefit.  Not  the  slightest  account  is  given 
of  the  earnings  of  the  ship  during  this  long  voyage  of  a  year,  not 

of  the  terms  or  stipulations  of  the  charter.  This  silence 
[  •  104  ]  would  be  wholly  *  unaccountable  if  it  were  not  in  proof^ 

that  Captain  Smith  was  guilty  of  the  most  shameful  mis- 
conduct, and  either  firaudulently  sacrificed  or  grossly  neglected  the 
interests  of  his  owner. 

The  advances  made  by  Messrs.  Lord  and  Williams  do  not  appear 
to  have  been  originally  made  upon  a  stipulation  for  an  hypothecation 
of  the  ship.  On  the  contrary,  there  is  the  strongest  reason  to  believe 
that  they  were  originally  mside  upon  the  general  credit  of  the  owner, 
or  master,  or  both.  If  there  had  been  a  stipulation  for  an  hypothe- 
cation, it  must  have  been  carried  into  effect  by  the  parties  on  the  next 
ensuing  voyage ;  and,  as  this  was  not  done,  there  arises  an  almost 
irresistible  presumption,  that  Messrs.  Lord  and  Williams  looked  for 
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their  feimbttrsements  out  of  the  freight  of  the  voyage  in  which  the 
ship  was  then  engaged  by  them.     If,  indeed,  there  had  been  a  stipu- 
lation, originally,  for  an  hypothecation,  it  must  be  deemed,  in  point 
of  law,  to  have  been  waived  by  the  omission  to  have  had  it  attached 
to  the  first  voyage  then  next  to  be  prosecuted ;  and  the  party  who 
thns  waives  his  right  cannot  be  permitted,  at  a  subsequent  time,  and 
under  a  change  of  circumstances,  to  reinstate  himself  in  his  former 
condition  to  the   injury  of  the  owner.      It  is  said  that  the  ship 
might  have  been  arrested  for  these  advances ;  and  that,  in  point  of 
fact,  the  captain  was  put  in  jail  on  account  of  debts  contracted  for 
the  ship,  and  was  relieved  from  imprisonment  by  Messrs.  Lord  and 
Williams.     That  Captain  Smith  was  imprisoned  on  account  of  some 
debts  appears  in  the  evidence,  but  it  is  by  no  means  clear 
that  these  *  debts  were  contracted  for  the  use  of  the  ship.  [  *105  ] 
The  presumption  is  repelled  by  the  consideration  tiiat  the 
necessaries  and  supplies  are  expressly  stated  in  the  bond  to  have  been 
fnmished  by  Messrs.  Lord  and  Williams ;  and  the  only  other  creditors 
who  are  alleged  to  have  furnished  stores,  are  admitted  not  to  have 
instituted  any  suits.    It  is  undoubtedly  true,  that  material  men,  and 
others,  who  fiimish  supplies  to  a  foreign  ship,  have  a  lien  on  the  ship, 
and  may  proceed  in  the  admiralty  to  enforce  that  right     And  it 
must  be  admitted  that,  in  such  a  case,  a  bond  Jide  oreditor,  who 
advances  his  money  to  relieve  the  ship  from  an  actual  arrest  on 
account  of  such  debts,  may  simulate  for  a  bottomry  interest,  and  the 
necessity  of  the  occasion  will  justify  the  master  in  giving  it,  if  he 
had  no  other  sufficient  funds,  or  credit,  to  redeem  the  ship  from  such 
arrest.     But  it  would  be  too  much  to  hold,  as  was  contended  tor  by 
the  counsel  for  the  appellants,  that  a  mere  threat  to  arrest  the  ship, 
for  a  preexisting  debt,  would  be  a  sufficient  necessity  to  justify  the 
master  in  giving  a  bottomry  interest,  since  it  might  be  an  idle  threat, 
which  tiie  credits  might  never  enforce ;  and  until  enforced,  the  peril 
would  not  act  upon  the  ship  itself.     And  even  supposing  a  just  debt 
might,  in  such  a  case,  be  a  valid  consideration  to  sustain  a  bottomry 
interest  in  fiervor  of  a  third  person,  such  an  effect  never  could  be  at- 
tributed to  a  debt  manifestly  founded  in  fraud  or  injustice.     Nor  does 
it  by  any  means  follow,  because  a  debt  sought  to  be  enforced  by  an 
airest  of  the  ship,  mi^t  uphold  an  hypothecation  in  favor 
of  a  tiurd  person,  that  a  general  creditor  would  be  ^entitled  [  *106  ] 
to  acquire  a  like  interest    It  would  seem  against  the  policy 
of  the  law  to  permit  a  party,  in  this  manner,  to  obtain  advantages 
from  his   oontraot  for  which  be  had  not  originally  stipulated.    It 
would  hold  out  temptations  to  fraud  and  imposition,  and  enc^ble  ored« 
iters  to  inractise  gross  oppressions,  against  which  even  the  vigilance 
VOL.  in.  41 
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and  good  faith  of  an  intelligent 'master  might  not  always  be  a  suffi- 
cient safeguard  in  a  foreign  country. 

These  are  not  the  only  difficulties  which  press  i^pon  the  claim  of 
Messrs.  Lord  and  Williams.  The  terms  of  the  charter-party,  entered 
into  by  them  on  the  voyage  to  Calcutta,  as  well  as  on  the  voyage  of 
discovery,  are  nowhere  explained.  It  was  certainly  their  duty,  in  Ibe 
first  instance,  to  apply  the  freight  in  their  hsbids,  earned  in  these  voy- 
ages, to  the  discharge  of  the  debt  due  to  them  for  advances.  What 
was  the  amoun);  of  this  freight,  and  what  was  the  manner  in  which 
it  was  to  be  paid,  and  how,  in  fact,  it  was  paid  or  appropriated,  are 
inquiries  which  have  never  been  answered.  These  inquiries  are  at 
all  times,  and  in  all  cases,  important,  but  are  emphatically  so  in  a  case 
where  there  is  but  too  much  reason  to  suspect  that  the  interests  of 
the  owner  were  wilfully  abandoned  by  the  fraud  or  the  folly  of  the 
master. 

It  is  incumbent  upon  the  creditor  who  claims  an  hypothecation,  to 
jMTOve  the  actual  existence  of  the  necessity  of  those  tUngs  which  give 
rise  to  his  demand ;  and  if^  from  his  own  showing,  or  otherwise,  it 
appears  that  he  has  had  funds  of  the  owners  in  his  posses^ 
[  *  107  ]  sion  which  might  have  been  applied  to  the  *  demand,  and 
he  has  neglected  or  refrised  so  to  do,  he  must  fail  in  his 
claim.  So,  if  various  demands  are  mixed  up  in  his  bond,  some  of 
which  would  sustain  an  hypothecation  and  some  not,  it  is  his  duty 
80  to  exhibit  them  to  the  court  that  they  may  be  separately  weighed 
and  considered.  And  it  would  be  perilous,  indeed,  if  a  court  were 
called  upon  to  grope  its  way  through  the  darkness  and  intricacies  of 
a  long  account,  without  a  guide,  and  decide  upon  the  interests  of  the 
ship-owner  by  obscure  and  doubtful  lights  which  here  and  there  might 
cross  the  path. 

Upon  the  whole,  it  is  the  opinion  of  the  court  that  the  bottomry 
bond  of  Messrs.  Lord  and  Williams  cannot  be  sustained  as  a  valid 
hypothecation,  upon  the  proofs  now  before  the  court  It  appears  to 
have  been  founded,  to  a  very  large  amount,  upon  advances  made  by 
Messrs.  Lord  and  Williams,  in  previous  voyages ;  and  if  some  por- 
tion of  the  debt  might  have  been  immediately  applicable  to  the  ne- 
cessities of  the  ship  at  the  time  of  the  voyage  to  Calcutta,  that  portion 
is  not  distinctly  shown,  and  no  reason  as  yet  appears  why  the  freight 
in  their  hands,  if  the  taransactions  were  bondjide^  might  not  have  been 
applied  in  discharge  of  these  necessities. 

As  the  bottomry  bond  of  Messrs.  Lord  and  Williams  has  not  been 
established,  the  subsequent  bottomry  bond  executed  at  Calcutta,  so 
fieur  as  it  includes  and  covers  the  sum  due  on  the  first  bond,  cannot  be 
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sustained.     The  plaintiffs,  in  this  respect,  can  claim  only  as  the  virtaal 
assignees  of  Messrs.  Lord  and  Williams,  with  the  assent  of  the  mas- 
ter, and  the  same  defects  which  infected  the  original  title 
pass  along  *  with  the  muniments  of  that  title  under  the  as-  [  *  108  ] 
sig^iiment. 

And  this  observation  leads  to  the  consideration  of  the  validity  of 
the  bottomry  bond  executed  at  Calcutta,  as  to  the  sum  remaining, 
after  deducting  the  amount  of  the  first  bond  Notwithstanding  some 
obscurity  in  the  testimony,  it  must  be  taken  as  true,  from  the  express 
acknowledgments  of  Captain  Smith,  that  the  whole  sum  expended 
in  repairs  and  supplies  of  the  ship  in  Calcutta,  including  the  sum  of 
ten  thousand  seven  hundred  and  thirteen  sicca  rupees,  paid  on  ac- 
count of  the  first  bottomry  bond,  did  not  exceed  the  sum  of  eighteen 
thousand  sicca  rupees.  It  follows,  therefore,  that  a  sum,  a  little  more 
than  six  thousand  rupees,  was  expended  in  these  supplies  and  repairs. 
By  their  charter-party  with  the  master,  the  plaintiffs  agreed  to  pay  an 
advance  freight  to  Captain  Smith  of  twelve  thousand  sicca  rupees,  for 
the  voyage  to  Philadelphia.  There  was,  therefore,  within  their  ovfm 
knowledge,  an  ample  fund  provided  for  all  the  repairs  and  supplies 
necessary  for  the  voyage ;  and  this  fund  absolutely  within  their  own 
control,  if  they  were  disposed  to  act  for  the  interest  of  the  owners, 
instead  of  lending  their  aid  still  further  to  involve  them  in  difficulty 
and  distress.  There  is,  therefore,  but  too  much  reason  to  believe, 
ttiat  the  plaintiffs  were  not  unwilling  to  derive  undue  advantages 
from  the  intemperance  and  negligence  of  the  master,  whatever  might 
be  the  sacrifices  brought  upon  the  owners.  The  plaintifis  expressly 
stipulated,  in  their  chsirter-party,  for  the  right  to  appoint  a 
new  master  for  the  voyage,  *  obviously  from  a  total  want  of  [  •lOO  ] 
confidence  in  Captain  Smith.  They  would  not  even  suffer 
the  repairs  and  loading  of  the  ship  to  be  made,  except  under  a  mas- 
ter specially  in  their  own  confidence.  They  retained  Captain  Smith 
in  the  nominal  command  of  the  ship,  until  all  their  own  purposes 
were  answered,  and  then  discarded  him  with  as  little  ceremony  as 
any  indifferent  personage.  Yet,  at  the  very  moment  that  they  were 
withdrawing  their  whole  confidence  bom  him,  they  advanced  the 
whole  freight  of  the  voyage,  to  be  applied,  at  his  own  pleasure,  to  any 
objects  disconnected  with  the  voyage.  They  could  not  be  ignorant, 
that  the  master  was  not  about  to  return  to  the  home  of  the  owner, 
and  that  the  ship  was;  and  the  argument  which  imputes  to  them  a 
collusive  combination  with  the  master,  is  certainly  not  without  con- 
siderable weight.  At  all  events,  here  funds  are  shown  to  exist  suffi- 
dent  to  meet  the  necessities  of  the  ship,  and,  consequently,  a  resoit 
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to  the  extraordinary  expedient  of  an  hypothecation  was  not  justified 
in  point  of  law. 

On  the  whole,  it  is  the  opinion  of  the  court,  that  the  decree  of  the 
circuit  court  ought  to  be  affirmed,  with  costs. 

Decree  affirmed. 

5  H.  441 ;  6  H.  344 ;  18  H.  63. 


[  "  112  ]  *  The  Venus.    Jademerowsky,  Claimant 

1  W.  na. 

A  case  of  further  proof. 

Appeal  from  the  decree  of  the  circuit  court  for  the  district  of  Geor- 
gia* 

[  *  118  ]      *  Charletony  for  the  appellant  and  claimant,  offered  to  read 
affidavits  in  the  nature  of  farther  proof. 

Story,  J.  Until  the  cause  is  heard,  further  proof  cannot  be 
admitted. 

Marshall,  C.  J.  If,  upon  the  opening,  it  appears  to  be  a  case  f<Mr 
further  proof,  then  it  may  be  admitted  instaaUer,  unless,  indeed,  the 
court  should  be  of  the  opinion  that  the  captors  ought  to  be  allowed 
to  produce  further  proof  also.  The  cause  is  before  us,  as  if  in  the 
inferior  court 

Charieton.  We  contend  that  it  is  a  case  entitled  to  further  prool^ 
and  that  there  is  no  circumstance  of  fraud  or  mala  fides  to  preclude 
it 

The  Attorney' Generalj  contra. 

Pinkney^  in  reply. 

[  ^  115]      *  The  cause  was  ordered  to  further  {nroof,  on  the  partof  tfao 
captors  and  claimants. 

6  W.  127 
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Prbston  t;.  Browdeb. 

1  W.  115. 

The  Act  of  Assembly  of  North  CAroIina,  of  November,  1777,  establishing  offices  for  receir- 
iag  entries  of  claims  for  lands  in  the  several  connties  of  the  State,  did  not  anthorize  entries 
for  lands  within  the  Indian  boundary,  as  defined  by  the  treaty  of  the  Long  Island  of 
Holston,  of  the  20th  of  July,  1777.  The  act  of  April,  1778,  is  a  legislative  declaration 
explaining  and  amending  the  former  act,  and  no  title  is  acquired  by  an  entry  contrary  to 
these  laws. 

Error  to  the  circuit  court  for  the  district  of  East  Tennessee.  This 
was  an  action  of  ejectment  commenced  by  the  plaintiff  in  error  in 
that  court  On  the  trial  of  the  cause,  the  plaintiff  produced 
and  read  in  evidence  an  entry  made  on  the  25th  of  •Feb-  [  *  116  ] 
mary,  1778,  in  the  name  of  Ephraim  Dunlap,  for  400  acres 
of  land,  in  the  point  between  Tennessee  and  Holston  Rivers.  Also, 
a  grant  to  said  Dunlap,  issued  in  virtue  of,  and  founded  upon,  said 
entry,  under  the  great  seal  of  the  State  of  North  Carolina,  dated  the 
29th  of  July,  1793 ;  which  grant  was  duly  registered.  The  plaintiff 
also  produced,  and  read  in  evidence,  a  deed  of  conveyance,  with  the 
certificates  of  probate  and  registration  indorsed,  from  Dunlap,  the 
grantee,  to  John  Rhea.  Also,  a  deed  of  conveyance  from  said  Rhea 
to  the  lessor  of  the  plaintiff.  It  was  also  proved,  that  the  land  lies 
within  the  boundaries  of  what  was  the  State  of  North  Carolina,  at 
the  time  of  making  said  entry,  and  within  the  county  of  Washing- 
ton ;  likewise,  within  the  territory  ceded  by  the  State  of  North  Caro- 
lina to  the  United  States,  in  1789,  and  within  the  now  county  of 
Blount,  in  the  district  of  East  Tennessee ;  that  it  lies  on  the  south 
side  of  Holston  River,  and  between  Big  Pigeon  and  Tennessee  River, 
and  west  of  a  line  described  in  the  5th  section  of  the  act  of  the 
Greneral  Assembly  of  North  Carolina,  passed  in  April,  1778,  c  3. 
Also,  within  the  tract  of  country  secured  to  the  Indians  in  1791,  by 
the  treaty  of  Holston,  and  that  the  Indian  title  thereto  was  relin- 
quished in  1798,  by  the  treaty  of  Tellico.  The  defendant  produced 
and  gave  in  evidence,  a  grant  from  the  State  of  Tennessee  to  him- 
self^ made  out  and  authenticated  in  the  manner  iNre8<^bed  by  the 
laws  of  Tennessee,  and  dated  the  18th  of  May,  1810,  which  oov^n 
and  includes  the  whole  of  the  land  in  his  possession,  and  for 
which  this  suit  was  brought  The  *  plaintiff  by  his  counsel,  [  *  117  ] 
moved  the  court  to  charge  and  instruct  the  jury,  ^  that  an 
entry  was  actually  made  with  the  entry  taker  <^  Washington  comity, 
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within  which  ihe  land  lay;  that  the  entry  was  evidence  that  the  con- 
sideratioti  money  was  paid  as  required  by  law;  that  paying  the 
consideration  money,  and  making  the  entry,  created  a  contract  be- 
tween the  State  of  North  Carolina  and  the  said  Dunlap,  which 
vested  a  rigHt  in  him  to  the  land  in  dispute,  and  that  it  was  not  in 
the  power  of  the  legislature,  at  a  subsequent  period,  to  destroy  the 
right  thu:^  vested,  or  rescind  said  contract,  without  the  consent  of  the 
Baid  Dunlap*  That  having  the  same  land  afterwards  surveyed  and 
granted,  in  the  manner  prescribed  by  the  laws  of  North  Carolina, 
vested  in  the  said  Dunlap  and  his  heirs  complete  title,  both  at 
law  and  in  equity ;  and  that  the  conyeyance  from  Dunlap  to  Rhea, 
and  from  Rhea  to  the  lessor  of  the  plaintiff,  vested. a  complete  legal 
title  in  him,  and,  therefore,  he  was  entitled  to  a  verdict"  Which 
charge  and  instruction  the  court  refused  to  give  to  the  jury ;  but  on 
the  contrary,  charged  and  instructed  them,  "  that  the  said  entry  and 
grant  were  both  null  and  void,  and  vested  no  title  whatever  in  the 
said  Dunlap,  because,  at  the  time  of  making  said  entry,  and  obtain- 
ing said  grant,  the  land  included  therein  lay  in  a  part  of  the  country 
where  the  laws  of  North  Carolina  had  not  authorized  their  officers 
to   pennit  lands  to  be   entered,  or  to   issue  grants  therefor;  and 

although  the  entry  and  grant  might  have  been  made  in  the 
[  *  118  ]  form  required  •by  law,  yet  no  interest  whatever  passed  from 

the  Btate  of  North  Carolina  to  Dunlap  thereby,  and,  there- 
fore, they  ought  to  find  a  verdict  for  the  defendant."  A  verdict  was 
rendered  accordingly,  and  a  judgment  pronounced  thereon.  To  which 
charge  and  instruction  the  plaintiff's  counsel  excepted,  and  the  cause 
was  brought  into  this  court  by  writ  of  error. 

Kgpy  for  the  plaintiff  in  error. 

Pickens  and  JoneSj  contriL 

[  ■  121  ]  •  Todd,  J.,  delivered  the  opinion  of  the  court,  and,  after 
stating  the  facts,  proceeded  as  follows :  — 

The  question  now  to  be  decided  by  the  court  is,  whether  the 
charge  and  instructions  required  by  the  plaintiff^s  counsel  ought  to 
have  been  given,  and  whether  the  one  given  was  correct 

In  the  construction  of  the  statutory  or  local  laws  of  a  State,  it  is 
frequently  necessary  to  recur  to  the  history  and  situation  of  the 
country,  in  order  to  ascertain  the  reason,  as  well  as  the  meaning,  of 
many  of  the  provisions  in  them,  to  enable  a  court  to  apply,  with 
propriety^  the  different  rules  for  construing  statutes.  It  will  be  found, 
by  a  recurrence  to  the  history  of  North  Carolina,  at  the  time  of 
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passing  this  act,  that  she  had,  but  a  short  time  before,  shaken  off  her 
colonial  government,  and  assamed  a  tovereign,  independent  one  of 
her  own  choice;  that,  daring  the  colonial  system,  by  instructions 
and  proclamations  of  the  governor,  the  citizens  were  restrained  and 
prohibited  from  extending  their  settlements  to  the  westward,  so  as 
to  encroach  on  lands  set  apart  for  the  Indian  tribes;  that  these 
encroachments  had  produced  hostilities ;  and  that,  on  the  20th  of 
July,  1777,  a  treaty  of  peace  had  been  concluded  at  Fort  Henry,  on 
Holston  River,  near  Long  Island,  between  commissioners  from  the 
State  of  North  Carolina,  and  the  chiefs  of  that  part  of  the  Cherokee 
nation  called  the  OverhiU  Indians;  and  that  a  boundary 
between  the  State  and  the  said  Indians  was  •established  [  *  122  J 
When  the  legislature  of  North  Carolina  were  passing  the 
act  of  November,  1777,  establishing  offices  for  receiving  entries  of 
claims  for  lands  in  the  several  counties  within  the  State,  it  is 
improbable  that  the  foregoing  circumstances  were  not  contemplated 
by  them ;  and  hence  must  have  arisen  the  restriction  in  the  act,  as 
to  lands  "  which  have  accrued,  or  shall  accrue,  to  this  State,  by 
treaty  or  conquest."  K  this  be  not  the  ground  or  reason  of  the 
provision,  it  will  be  difficult  to  find  one  on  which  it  can  operate.  It 
may  be  asked,  where  was  the  land  which  was  to  accrue  by  treaty  or 
conquest,  if  not  within  the  chartered  limits  of  that  State  ?  K  it 
was  in  a  foreign  country,  or  from  a  sister  State,  the  restriction  was 
unnecessary,  because,  in  either  case,  it  was  not  within  the  limits 
of  any  county  within  that  State,  and,  of  course,  not  subject  to  be 
entered  for.  The  restriction  must  apply,  then,  to  lands  within  the 
chartered  limits  of  the  State,  which  it  contemplated  would  be 
acquired,  by  treaty  or  conquest,  from  the  Indian  tribes,  for  none 
other  can  be  imagined.  It  is  not  to  be  presumed  that  the  legislature 
intended,  so  shortly  after  making  the  treaty,  to  violate  it,  by  permit- 
ting entries  to  be  made  west  of  the  line  fixed  by  the  treaty.  Prom 
the  preamble  of  the  act,  as  well  as  other  parts  of  it,  it  is  clearly 
discernible  that  the  legislature  intended  "  to  parcel  out  their  vacant 
lands  to  industrious  people,  for  the  settlement  thereof,  and  increasing 
the  strength  and  number  of  the  people  of  the  country,  and  affording  a 
comfortable  and  easy  subsistence  for  families."  Would  these 
objects  be  attained  by  permitting  settlements  •encroaching  [  •  123  J 
on  the  lands  lately  set  apart,  by  treaty,  for  the  use  of  the 
Indian  tribes?  by  provoking  hostilities  with  these  tribes,  and  diminish- 
ing the  strength  of  the  country  by  a  cruel,  unnecessary,  and  unprofita- 
ble warfare  with  them  ?  Surely  not  However  broad  and  extensive  the 
words  of  the  act  may  be,  authorizing  the  entry  takers  of  any  county 
to  receive  claims  for  any  lands  lying  in  such  county,  under  certain 
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restrictions,  yet,  from  the  whole  context  of  the  act,  the  legislative 
intention,  to  prohibit  and  resirict  entries  from  being  made  on  lands 
reserved  for  Indian  tribes,  may  be  discerned.  And  this  construction 
is  fortified  and  supported  by  the  act  of  April,  1778,  passed  to  amend 
and  explain  the  act  of  November,  1777 ;  the  5th  section  of  which 
expressly  forbids  the  entering  or  surveying  any  lands  within  the 
Indian  hunting-grounds,  recognizes  the  western  boundary  as  fixed 
by  the  above-mentioned  treaty,  and  declares  void  all  entries  and 
surveys  which  have  been  or  shall  thereafter  be  made  within  tiie 
Indian  boundary. 

It  is  objected,  that  the  act  of  April,  1778,  so  far  as  it  relates  to 
entries  made  before  its  passage,  is  unconstitutional  and  void. 

K  the  reasoning  in  the  previous  part  of  this  opinion  be  correct, 
that  objection  is  not  well  founded.  That  recusoning  is  founded  upon 
the  act  of  1777,  and  the  history  and  situation  of  the  country  at  that 
time.  The  act  of  1778  is  referred  to,  as  a  legislative  declarationi 
explaining  and  amending  the  act  of  1777.  It  is  argued  that  there  is 
no  recital  in  the  act  of  1778,  declaring  that  the  act  of  1777 
[  •  124  ]  had  been  misconstrued  *or  mistaken  by  the  citizens  of  the 
State ;  or,  that  entries  had  been  made  on  lands,  contrary  to 
the  meaning  and  intention  of  that  act ;  and,  that  the  5th  section  is 
an  exercise  of  legislative  will,  declaring  null  and  void  rights  which 
had  been  acquired  under  a  previous  law.  Although  the  legislature 
may  not  have  made  the  recital  and  declaration  in  the  precise  terms 
mentioned,  nor  used  the  most  appropriate  expressions  to  conmiuni- 
cate  their  meaning,' yet  it  will  be  seen,  by  a  careful  perusal  of  the 
act,  that  they  profess  to  explain,  as  well  as  to  amend,  the  act  of  1777. 
Upon  a  full  review  of  all  the  acts  of  the  legislature  of  North  Caro- 
lina, respecting  the  manner  of  appropriating  their  vacant  lands,  and 
construing  them  in  pari  materia^  there  is  a  uniform  intention  mani- 
fested, to  prohibit  and  restrict  entries  from  being  made  on  lands 
included  within  the  Indian  boundaries.  Therefore,  this  court  unani- 
mously affirms  the  decision  of  the  circuit  court,  with  costs. 

Judgfnent  affirmed. 

»  1  W.  155j9W.673. 
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•The  Astrba.  [•125] 

I  W.  126. 

An  enemy's  vessel  was  captured  by  a  privateer,  recaptured  by  another  enemy's  vessel,  and 
again  recaptured  by  another  privateer,  and  brought  in  for  adjudication.  It  was  held  that 
the  prize  vested  in  the  last  captor. 

An  interest  acquired  in  war,  by  possession,  is  devested  by  the  loss  of  possession. 

Appeal  from  the  circuit  court  for  the  district  of  Georgia.  This 
was  as  an  enemy's  vessel,  captured  by  the  privateer  Ultor,  in  sight 
of  Surinam,  on  the  17th  of  May,  1813 ;  and  on  the  13th  of  June, 
1813,  recaptured  by  an  enemy's  vessel  of  war,  about  two  leagues 
from  the  coast  of  Greorgia,  and,  on  the  same  day,  recaptured  by  the 
privateer  Midas,  and  brought  into  the  port  of  Savannah,  for  adjudica- 
tion. The  prize  was  adjudged  to  the  last  captors,  by  the  decree  of 
the  court  below,  from  which  the  first  captors  appealed  to  this  court 

Charleton^  for  the  appellants 

Harper  J  contra,  was  stopped  by  the  court 
« 

Marshall,  C.  J.     An  interest  acquired  by  possession,  is  devested 
by  the  lose  of  possession,  from  the  very  nature  of  a  title 
acquiired  in  war.     The  law  of  *  our  own  country,  as  to  [  *  128  ] 
salvage,  settles  the  question,  and  the  case  of  The  Adven- 
ture *  is  directly  in  point  and  conclusive. 

Sentence  of  the  circuU  court  affirmed. 


•  Matson  v.  Hord.  [  *  130  ] 

1  W.  180. 

The  law  of  Kentucky  requires,  in  the  location  of  warrants  for  land,  some  general  descrip- 
tion designating  the  place  where  the  particular  object  is  to  be  found,  and  a  description  of 
the  particalar  object  itself 

The  genera]  description  must  be  such  as  will  enable  a  person  intending  to  locate  the  adjacent 
rendunm,  and  using  reasonable  care  and  diligence,  to  find  the  object  mentioned  in  thai 
particalar  place,  and  avoid  the  land  already  located. 

1  8  C.  221. 
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If  the  description  will  fit  another  place  better,  or  equallj  well,  it  is  defective. 

*^  The  Hunter's  Trace,  leading  from  Bryant's  Station  over  to  the  waters  of  Hinkston,  on  the 

dividing  ridge  between  the  waters  of  Hinkston  and  the  waters  of  Elkhom,**  is  a  defective 

description,  and  will  not  sustain  the  entry. 

Appeal    from  a  decree    in    chancery  in    the    circuit   court  of 

Kentucky. 

Hughes  and  Talbot^  for  the  appellants. 

Hardin^  for  the  respondents. 

[  •  131  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows :  — 

ThiB  is  an  appeal  from  a  decree  of  the  circuit  court  of  Kentucky, 
by  which  the  plaintiff's  bill  was  dismissed. 

The  object  of  the  suit  is  to  enjoin  the  proceedings  of  the  defend- 
ant at  law,  and  to  obtain  from  him  a  conveyance  for  so  much  of  the 
land  contained  in  his  patent  as  interferes  with  the  entry  and  survey 
made  by  the  playitiflf. 

The  plaintiff  claims  by  virtue  of  an  entry  made  on  the  17th  of 
January,  1784,  the  material  part  of  which  is  set  forth  in  the  bill  in 
these  words :  "  Richard  Masterson  enters  22,277  and  a  half  acres  of 
landj  on  treasury  warrant  No.  19,455,  to  be  laid  off  in  a  parallelogram 
twice  as  long  as  wide,  to  include  a  mulberry-tree  marked  thus, '  F,' 
and  two  hickories,  with  four  chops  in  each,  to  include  the  said  three 
marked  trees  near  the  centre  thereof;  the  said  trees  standing  near 
the  Hunter's  Trace,  leading  from  Bryant's  Station  over  to  the  waters 
of  Hinkston,  on  the  dividing  ridge  between  the  waters  of  Hinkston 
and  the  waters  of  Elkhorn."  This  entry  has  been  surveyed,  he 
states,  according  to  location,  and  that  part  of  it  which  covers  the 
land  in  controversy  has  been  assigned  to  him. 

The  validity  of  this  entry  constitutes  the  most  essential  point  ir 
the  present  controversy.     K  it  cannot  be  sustained,  there  is 
[  •  132  ]  an  end  of  the  plaintiff's  title  ;  'if  it  can,  other  points  arise 
in  the  case  which  must  be  decided. 

This  question  depends  on  the  construction  of  that  clause  in  the 
land  law,  which  requires  that  warrants  shall  be  located  so  specially 
and  precisely,  as  that  others  may  be  enabled,  with  certainty,  to  locate 
other  warrants  on  the  adjacent  residuum. 

In  the  construction  of  an  act  so  interesting  to  the  people  of  Ken- 
tucky,  it  is  of  vital  importance  that  principles  be  adhered  to  with 
care,  and  that  as  much  uniformity  as  is  practicable  be  observed  in 
judicial  decisions.     This  court  has  ever  sought,  with  solicitude,  for 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,  1816.  491 

Matson  r.  Hord.    I  W. 

tile  trae  spirit  of  the  law,  as  settled  in  the  state  tribunals,  and  has 
oonfomied  its  judgments  to  the  rules  of  those  tribunals,  whenever  it 
has  been  able  to  find  them  established. 

In  the  cases  which  have  been,  on  different  occasions,  examined, 
tiiat  absolute  certainty  which  would  remove  every  doubt  from  the 
mind  of  a  subsequent  locator,  appears  never  to  have  been  requirecL 
The  courts  of  Kentucky  have  viewed  locations  with  that  indulgence 
which  the  state  of  the  country,  and  the  general  character  of  those 
who  first  explored  and  settled  it,  would  seem  to  justify ;  and  have 
required  only  that  reasonable  certainty  which  was  attainable  in  such 
a  country,  and  might  be  expected  from  such  men  as  were  necessarily 
employed.  The  effort  has  been  to  sustain  rather  than  to  avoid 
entries ;  and,  although  the  motives  which  led  to  this  course  of  adju- 
dication are  inapplicable  to  late  entries,  made  on  land  supposed  to 
be  previously  appropriated,  yet  it  is  not  understood  that 
different  rules  of  construction  *  have  ever  been  applied  to  [  *  133  ] 
entries  of  different  dates. 

By  these  rules,  a  certainty  to  a  common  intent,  a  description 
which  will  not  mislead  a  subsequent  locator,  which  wiU  conduct  him, 
if  he  uses  reasonable  care  and  diligence,  to  the  place  where  the 
objects  are  to  be  found,  will  satisfy  the  law,  and  sustain  the  entry  ; 
but  such  a  certainty  must  exist,  or  the  entry  cannot  be  sustained. 

A  location  usually  consists  of  some  general  description  which 
designates  the  place  in  which  the  particular  object  is  to  be  found, 
and  of  a  description  of  the  particular  object  itself.  The  general 
description  must  be  such  as  would  enable  a  man  intending  to  locate 
the  adjacent  residuum,  by  making  those  inquiries  which  would  be  in 
his  power,  and  which  he  would  naturally  make,  to  know  the  place 
in  which  he  was  to  search  for  the  particular  or  locative  call,  so  nearly, 
that,  by  a  reasonable  search,  he  might  find  the  object  mentioned  in 
that  particular  or  locative  ccdl,  and  avoid  the  land  located.  If  the 
description  will  fit  a  different  place  better,  or  equally  well,  it  is  too 
defective,  because,  if  it  does  not  mislead  the  subsequent  locator,  it 
leaves  him  in  doubt  where  to  search. 

The  general  description  in  this  case  is,  "  The  Hunter's  Trace, 
leading  fi'om  Bryanfs  Station  over  to  the  waters  of  Hinkston,  on 
the  dividing  ridge  between  the  waters  of  Hinkston  and  the  waters 
of  Elkhorn.^' 

Will  this  description  designate  the  place  in  which  the  trees  called 
for  in  the  location  are  to  be  found  ? 

•  Bryant's  Station  is  a  fixed  place  of  public  notoriety.     It  [  *  134  ] 
is  on  the  great  road  leading  from  Lexington  to  Limestone, 
on  the  Ohio,  which  road  crosses  the  dividing  ridge  between  the 
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waters  of  Elkhorn  and  Licking,  which  is  the  ridge  mentioned  in 
Masterson's  entry.  This  road  had  been  travelled  by  hunters,  but 
seems  to  have  been  known  by  the  name  of  the  Blae  Ldck,  or  BofTalo 
Trace,  and  not  by  the  name  of  the  Hunter's  Trace. 

A  trace  which  was,  at  the  time,  called  the  Hunter's  Trace,  leaves 
this  great  road  at  Bryant's  Station,  and  proceeds  in  a  direction  west 
of  north,  until  it  crosses  North  Elkhorn,  where  it  divides :  the  left 
hand,  or  more  western  trace,  after  entering  a  road  leading  from  Lex* 
uigton  to  Riddle's  Station,  on  Licking,  or  that  branch  of  Licking 
called  Hinkston,  crosses  the  dividing  ridge  about  the  head  waters  of 
a  creek  now  called  Townsend,  which  empties  into  the  stream  running 
by  Riddle's  Station  a  little  above  that  station.  This  creek  was,  in 
the  year  1784,  known  by  the  name  of  Hinkston  Creek,  or,  perhaps, 
Hinkston's  Mill  Creek. 

The  right,  or  more  eastern  fork,  again  divides  nearly  two  miles 
before  it  reaches  the  dividing  ridge.  Each  of  these  traces  crosses 
the  dividing  ridge  to  the  head  waters  of  Cooper's  Run,  which  empties 
into  Stoner's  Fork.  The  more  eastern  of  them  crosses  Stoner's 
Fork,  and,  passing  Mastin's  Station,  terminates  very  near  that  place. 
Cooper's  Run  empties  into  Stoner's  Fork,  which  either  empties  into 
Hinkston,  and  then .  passing  by  Riddle's  Station,  empties 
[  *  135  ]  into  Licking ;  or,  uniting  with  Hinkston,  forms  the  *  south 
fork  of  Licking,  and  passes  Riddle's  Station  with  that 
name.  The  river,  from  the  junction  between  Stoner  and  Hinkston, 
seems  to  have  been  known  both  by  the  name  of  the  South  Fork  and 
of  Hinkston's  Fork. 

All  these  traces  were,  in  fact,  hunters'  traces ;  but  each  of  them, 
except  that  leading  to  Mastin's  Station,  was  distinguished  by  some 
name  peculiar  to  itself,  generally  by  the  station  or  place  to  which  it 
led,  as  Riddle's  Trace,  the  Blue  Lick  Trace,  &c. ;  and  no  one  of 
them,  except  that  leading  to  Mastin's,  was  notoriously  and  preemi- 
nently called  "  The  Hunter's  Trace."  There  is  some  testimony  that 
this  was  also  known  by  the  name  of  Mastin's  Trace ;  but  the  great 
mass  of  testimony  in  the  cause  proves,  incontrovertibly,  that  this 
trace  was  known  and  distinguished,  generally  by  the  peculiar  appel- 
lation of  <^  The  Hunter's  Trace."  It  is  on  this  trace  that  the  location 
was  made. 

The  Hunter's  Trace,  then,  used  in  such  a  manner  as  to  satisfy 
those  interested  in  the  inquiry,  that  it  was  intended  to  be  employed 
as  the  name  of  some  particular  trace,  would  have  been  considered  as 
designating  the  trace  leading  from  Bryant's  to  Mastin's  Station,  and 
would  have  been  sufficient  to  show  that  the  lands  located  by  Mas- 
terson  were  on  that  trace.     Had  no  further  description  of  it  been 
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attempted)  bat  the  trees  called  for  had  been  said  to  stand  on  the 
**  Hunter^s  Trace/'  where  it  crosses  the  dividing  ridge  between  the 
waters  of  Hinkston  and  Elkhom,  it  would  havQ  been  clear  that  the 
trace  was  referred  to  by  its  name  of  greatest  notoriety,  by 
a  name  *  which  no  other  trace  received ;  and,  both  the  trace  [  *  136  ] 
and  the  part  of  the  trace  where  the  objects  specially  called 
for  most  be  found,  would  have  been  designated  with  sufficient  cer- 
tainty. There  is  no  evidence  in  this  cause,  nor  is  the  court  apprized 
that  any  other  trace,  distinguished  as  "  The  Hunter's  Trace,"  led 
firom  any  other  place  than  Bryant's  Station,  over  the  dividing  ridge 
between  the  waters  of  Elkhom  and  Hinkston,  and,  consequently,  a 
reference  to  this  trace,  by  its  name,  was  all  that  was  necessary  for 
its  designation,  and  would  have  designated  it  most  unequivocally. 
But  a  farther  description  has  been  attempted,  and  this  has  produced 
the  difficulty  felt  in  deciding  this  cause. 

It  will  not  be  pretended,  that  the  locator  was  confined  to  this 
reference  to  the  name,  or  might  not  add  to  the  description,  and  make 
it  more  minute ;  but  if,  in  doing  so,  he  has  destroyed  its  certainty,  if 
he  has  created  doubts  with  respect  to  the  trace  intended,  which  may 
mislead  subsequent  locators,  the  validity  of  his  location  becomes 
questionable. 

The  words  added  to  "  The  Hunter's  Trace  "  are,  "  leading  firom 
Bryanf  s  Station  over  to  the  waters  of  Hinkston." 

These  words  are  not  unmeaning,  nor  does  the  court  feel  itself 
authorized  to  reject  them  as  surplusage ;  nor  do  they  form  any  part 
of  the  name  of  the  trace.  Why,  then,  are  they  introduced  ?  Subse- 
quent locators  might  consider  them  as  'explanatory  of  the  words 
•*  Hunter's  Trace."  K  they  are  so  explanatory,  there  is,  certainly, 
much  plausibility  afforded  to  the  conclusion,  that  the  locator 
did  not  •  mean  to  refer  to  the  trace  by  its  name ;  for  if  such  [  *  137  ] 
was  his  intention,  (there  being  no  other  trace  of  the  same 
name,)  a  further  description  would  be  unnecessary,  and  a  more  par* 
ticolar  description  would  be  impossible.  Perplexity  and  confusion 
may  be  introduced,  but  an  object  cannot  be  rendered  more  certain 
than  by  bestowing  on  it  its  particular  and  appropriate  name,  if  that 
name  be  one  of  general  notoriety.  The  court  felt  the  force  of  the 
argument,  that  ^  The  Hunter's  Trace,"  leading  firom  Bryant's  Station 
over  to  the  waters  of  Hinkston,  might  be  understood  in  the  same 
sense  with  ttie  words  "  The  Hunter's  Trace,"  or,  **  that  Hunter's  Trace 
which  leads  firom  Bryanf  s  Station  over  to  the  waters  of  Hinkston." 
Understood  in  that  sense,  the  additional  and  explanatwy  part  of  the 
description  might  be  considered  as  its  essential  part,  and  might  con- 
trol the  words  "  The  Hunter's  Trace,"  which,  connected  as  they  are 
VOL.  III.  42 
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in  this  description,  are  not  incapable  of  application  to  other  hontefB' 
traces,  though  not  usually  designated  by  that  particular  name.  If 
this  were  to  be  receiyed  as  the  true  construction,  there  are  so  many 
other  traces  leading  across  this  dividing  ridge,  from  Bryant's  Station 
to  the  waters  of  Hinkston,  that  all  pretension  to  certainty,  in  this 
location,  must  be  surrendered. 

On  this  part  of  the  case,  the  court  has  felt  considerable  difficulty  ; 
and  it  is.  not  without  hesitation,  that  it  has  finally  adopted  tlie 
opinion,  that  "  The  Hunter's  Trace  '*  is  to  be  considered  as  referred  to 

by  its  name;  and,  that  the  additional  words,  'heading 
[  •  138  ]  from  Bryant's  Station  over  to  the  waters  of  Hinkston,"  •are 

nearly  an  affirmation  that  "  The  Hunter's  Trace  "  does  lead 
from  that  station  to  those  waters.  It  leads  to  Stoner's  Fork,  which 
empties  into,  or  unites  with  Hinkston's  Fork,  which  afterwards 
empties  into  the  main  Licking.  These  branches  are,  all  of  them, 
called  forks  of  Licking,  and,  therefore,  it  would  seem  to  the  court 
reasonable,  (as  is  indeed  indicated  by  much  of  the  testimony,)  that 
this  ridge  was  rather  considered  as  dividing  the  waters  of  Elkhom 
from  those  of  Licking,  than  from  those  of  Hinkston.  But  Stoner's 
Fork,  to  which  this  trace  leads,  may,  without  impropriety,  be  denomi- 
nated, as  it  sometimes  has  been  denominated,  "  the  waters  of 
Hinkston." 

It  cannot  escape  notice,  that  if  this  trace  had  been  designated  as 
that  leading  to  Mastin's  station,  it  would  have  been  freed  from  all 
ambiguity.  But  it  has  been  decided  in  Kentucky,  and  necessarily 
so  decided,  that  a  locator  ought  not  to  be  held  to  the  most  certain 
description  of  which  the  place  is  susceptible.  A  description  which 
distinguishes  it  from  any  other,  although  a  better  or  still  more  cer- 
tain description  might  be  given,  is  all  that  is  required. 

Having,  with  much  difficulty,  ascertained  the  trace,  the  next 
inquiry  is,  on  what  part  of  this  trace  the  land  entered  by  Masterson 
ought  to  lie.  The  location  says,  generally,  <<  on  the  dividing  ridge 
between  the  waters  of  Hinkston,  and  the  waters  of  Elkhom."  It  has 
been  objected,  that  neither  the  side  of  the  ridge,  nor  the  side  of  the 
trace,  is  specified ;  and  that,  to  search  both  sides  of  the  ridge  and  of 

the  trace,  is  imposing  an  unreasonable  labor  on  subsequent 
[  *  189  ]  locators.     The  court  does  not  think  so.     *  The  ridge  is  not 

of  such  breadth,  as  to  render  the  search  on  both  sides  of  the 
trace,  from  the  foot  of  the  ridge  on  one  side,  to  the  foot  of  the  ridge 
on  the  other,  a  very  unreasonable  one.  But  the  trees  must  be  found 
on  the  ridge,  and  a  subsequent  locator  is  not  bound  to  search  for 
tjiem  elsewhere.  The  trees  having,  in  themselves,  no  notoriety,  it  is 
the  more  necessary  that  the  place  on  which  they  stand  should  be 
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correctly  described,  and  so  described  that  persons  interested  in  dis- 
covering them,  might  know  how  to  find  them.  Let  us  then  examine 
the  testimony  to  this  point. 

Richard  Masterson,  who  made  the  location,  proves  the  place  where 
the  trees  stood.  They  are  now  cut  down,  but  a  mulberry  stump 
remains,  which  is  the  stump  of  the  tree  he  marked  as  No.  33,  west 
three  poles  from  a  white  oak,  now  standing.  He  gives  no  descrip- 
tion of  the  place. 

Henry  Lee  was  with  Masterson,  when  he  marked  the  trees,  and 
saw  him  mark  them.  They  had  been  hunting  on  the  trace  on 
Cooper's  Run ;  and,  on  their  return,  he  says,  "  on  the  aforesaid  trace, 
or  path,  after  crossing  the  dividing  ridge,  near  a  small  branch  waters 
of  Elkhorn,  Richard  Masterson  marked,"  &c. 

This  testimony  would  rather  indicate  that,  in  the  opinion  of  the 
witness,  the  trees  did  not  stand  on  the  ridge. 

Simon  Kenton  describes  the  crooked  oak  mentioned  by  Masterson 
and  Jay:  ^'it  does  not  stand  on  the  dividing  ridge."     On  being 
further  interrogated  he  says,  "he  well  believes  that  the 
crooked  oak  stands  on  ground,  which  is  a  spur  of  the  *  divid-  [  *  140  ] 
ing  ridge  which  leads  down,  to  the  junction  of  the  branches," 
which  unite  a  small  distance  below  the  mulberry  stump. 

In  the  course  of  his  examination,  this  witness  says,  that  if  he  could 
not  have  found  these  trees  on  the  ridge,  and  had  found  them  where 
they  stood,  he  should  have  tsken  them  for  the  trees  called  for  in 
Masterson's  entry ;  but  in  no  part  of  his  testimony  does  he  indicate 
that  he  would  have  searched  for  them  on  the  spur  where  they  stood. 

Zachariah  Easton,  the  surveyor,  gives  a  very  accurate  description 
of  the  place.  The  mulberry  stump  stands  between  two  branches, 
three  poles  from  the  eastern,  thirty  poles  from  the  western,  and  forty- 
one  poles  from  their  junction.  Along  the  trace,  which  crosses  the 
branch  several  times,  the  stump  is  one  hundred  and  ninety  poles  from 
the  top  of  the  ridge.  The  stump  stands,  not  on  the  dividing  ridge 
itself,  but  on  a  spur  of  the  ridge,  which  does  not  continue  along  the 
trace,  but  takes  a  direction  west  thereof,  and  unites  with  the  main 
ridge,  as  would  seem  from  the  plat,  sixty  or  seventy  poles  west  of  the 
point,  at  which  the  trace  crosses  it. 

Not  a  single  witness  deposes  that  the  stump  is  on  the  ridge. 

No  testimony  has  been  offered  to  the  court  to  induce  the  opinion 
that,  in  Kentucky,  a  spur  of  a  ridge  is  considered  as  the  ridge  itself, 
and  the  contrary  seems  reasonable.  Spurs  sometimes  extend  for 
considerable  distances,  and  are  certainly  distinguishable  frt>m  the 
ridge  from  which  they  project  K,  in  this  case,  the  trace  had 
led  up  this  spur,  a  subsequent  *locator  might  have  con-  [  *141  ] 
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sidered  it  as  a  contiimation  of  the  ridge.  But  the  trace  does  not 
lead  up  the  spnr.  It  crosses  a  branch  after  passing  the  spnr,  and 
then  comes  to  the  ridge.  The  court  is  of  opinion  that  subsequent 
locators  could  be  expected  to  continue  their  search  after  reaching  the 
foot  of  the  ridge,  and  that  the  description  fails  in  stating  the  marked 
trees  to  be  on  the  dividing  ridge,  instead  of  stating  them  to  be  on  a 
spur  of  the  dividing  ridge. 

The  decree,  therefore,  dismissing  the  plaintiff's  bill,  is  affirmed 
with  costs. 

Decree  affirmed. 


Taylor  t;.  Walton  and  Hundlt. 

I  W.  141. 

A  question  of  &ct  respecting  the  validitj  of  the  location  of  a  warrant  for  land  under  the 

laws  of  Kentackj. 

Appeal  ftom  a  decree  in  chancery  in  the  circuit  court  of  Kentucky. 

Keyj  for  the  appellants. 

Talbot  and  Hardin^  for  the  respondents. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court 
[  *142  ]       *  This  is  an  appeal  from  a  decree  rendered  in  ihe  circuit 
court  of  Kentucky,  directing  the  appellant  to  convey  to  the 
appellees,  lands  lying  within  his  patent,  which  the  appellees  claimed 
by  virtue  of  a  junior  patent. 

In  all  such  csises  the  validity  of  the  entry,  which  is  the  foundation 
of  the  title  of  tiie  junior  patentee,  is  first  to  be  examined. 

This  entry  was  made  on  the  4th  of  December,  1783^  and  caUa  to 
begin  ^  in  the  fork  of  Chaplin's  FoA,  and  the  Beech  Fork,  and  to  run 
thence  up  Beech  Fork  to  the  mouth  of  the  first  large  creek,  which  is 
called,  &c.,  thence  to  run  up  the  creek,  and  up  Chaplin's  Fork,  till  a 
line,  run  straight  across,  will  include  the  quantity  to  exclude  prior 
legal  claims." 

The  places  called  for,  being  proved  to  have  been  places  of  notoriety, 
'Which  could  not  be  mistaken,  no  want  of  certainty  can  be  ascribed 
to  this  location,  unless  it  be  produced  by  the  words^  ^  to  exclude  prior 
|eg^  claims."     These  words  are  obviously  attached  to  tiie  quantily, 
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not  to  the  beginning,  or  to  the  lines  bounded  by  the  creeks.  They 
can  then  affect  only  the  back  line,  which  is  to  extend  from  one  creek 
to  the  other.  The  locator  seems  to  have  supposed  that  this  line 
might  approach  towards,  or  recede  from,  the  point  of  junction  between 
the  two  creeks,  as  the  amount  of  prior  legal  claims  might  require ; 
that  a  location  could  adapt  itself  to  circumstances,  could  assimilate 
itself  to  an  elastic  substance,  and  contract  or  expand,  as  might  secure 
the  quantity  of  land  it  sought  to  appro^nriate.  In  this  he  was  mis- 
taken. The  boundaries  of  an  entry  must  be  fixed  precisely 
*  by  its  own  terms,  and  cannot  depend  on  previous  appro-  [  *  143  ] 
priation.  So  much  of  this  entry,  therefore,  as  would  so 
extend  the  back  line  as  to  comprehend,  in  one  event,  more  land  than 
the  quantity  mentioned  in  the  location,  is  utterly  void.  The  back 
line  must  run  as  it  would  run  if  all  the  land  was  vacant  But  it 
would  be  unreas<mable  that  this  futile  attempt  to  extend  the  back 
line  further  than  it  is  by  law  extendible,  should  destroy  an  entry,  in 
all  other  respects  certain.  Accordingly,  the  courts  of  Kentucky,  so 
£Bir  as  their  decisions  are  understood,  have  rejected  such  words  as 
surplusage. 

The  entry  of  the  appellees  being  good,  it  obviously  comprehends, 
and  has  been  surveyed  to  comprehend,  the  land  of  the  appellant,  and 
tills  brings  us  to  the  consideration  of  his  title. 

The  appellant  claims  under  sn  entry  made  by  John  Finn,  the  I3th 
of  May,  1780,  in  these}  words :  "  John  Finn  enters  2,000  acres  of 
land  by  virtue  of  a  treasury  warrant,  on  the  dividing  ridge  between 
Chaplin's  Fork  and  waters  of  the  Beech  Foi^,  about  one  and  a  half 
miles  north  of  a  buffalo  lick,  on  a  creek  water  of  the  Beech  Foric, 
about  twenly-five  miles  from  Harrodsburgh,  and  to  extend  east- 
waidly  and  westwardly  for  quantity.*' 

The  plaintiffs  below  allege,  in  their  bill,  that  this  entry  is  void  on 
account  of  its  uncertainty,  that  the  survey  is  unlawful  and  contrary 
to  the  location,  and,  therefore,  pray  that  the  land  so  surveyed  and 
patented  may  be  conveyed  to  them.  The  circuit  court  determined 
that  tiie  entry  was  void,  and  decreed  according  to  the  prayer 
ol  the  bilL  From  this  decree  *the  defendant  has  appealed  [  *  144  ] 
to  this  court,  and  the  validity  of  Finn's  location  forms  the 
principal  question  in  the  cause. 

The  report  of  the  surveyor,  whieh  is  found  in  the  record,  is  defec^ 
tive  and  unsatisfactory.  He  has  neither  placed  Harrodsburgh  nor 
tiie  dividing  ridge  on  the  plat;  the  court  is  under  the  necessity  of 
supplying  these  defects,  as  far  as  they  can  be  supidied,  from  otiier 
testimony  which  appears  in  the  record.  From  that  testimony  it 
appears,  that  the  ridge  must  extend  from  some  point  below  Finn's 
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entry,  up  the  creek  near  which  it  is  made,  now  called  Long  lack 
Creek;  and  that  the  trace  leading  up  that  creek  was  a  trace  leading 
from  Ck)x'8  Station  to  Harrodsborgh.  The  inference  seems  inevitaUe 
that  Harrodsbnrgh  lay  eastward  fiN>m  this  location,  since  the  trace 
leading  up  the  creek  to  Harrodsbnrgh  took  that  direction.  The  testi- 
mony must  be  understood  as  showing  that  in  going  up  the  Long 
Lick  Creek  you  approach  Harrodsburgh. 

This  is  a  material  &ct  in  the  inquiry  we  are  making.  Harrods- 
burgh is  admitted  to  have  been  a  place  of  general  notoriety,  as  are 
Chaplin's  Fork,  and  the  creek  called  fcur  in  Firm's  location.  The 
dividing  ridge  between  Chaplin's  Fork  and  the  waters  of  Beech  Foik 
is  ako,  of  necessily,  a  place  of  notoriety,  since  the  waters  it  divides 
are  so. 

The  first  call  of  Finn's  entry  is  for  this  dividing  ridge ;  a  general 

call  for  the  ridge  would  be  certainly  too  vague ;  but  the  land  must 

lie  on  some  part  of  it,  and  we  must  look  to  other  calls  of 

[  *  146  ]  the  entry  to  ascertain  on  what  part    It  is  to  be  about  *  one 

and  a  half  miles  north  of  a  bu&lo  lick,  on  a  creek  water  of 

the  Beech  Fork. 

The  question,  whether  this  bu&lo  lick  was,  on  the  13th  of  May, 
1780,  a  place  of  such  notoriety  as  to  instruct  a  subsequent  locator 
how  to  find  Finn's  beginning,  is  one  of  Bome  doubt  The  degree  of 
proof  which  can  now  be  adduced,  and  ought  now  to  be  required, 
respecting  such  a  fact,  must  be  affected  by  many  circumstances.  The 
contiguity  of  stations,  the  number  of  persons  who  frequented  that 
particular  port  of  the  country,  and,  above  all,  the  lapse  of  time,  will 
have  their  influence. 

Richard  Stephens  deposes  that  he  had  travelled  FqwcU's  Trace, 
which  leads  up  the  Long  Lick  Fork,  three  times ;  understood  there 
was  alick  at  ^e  place,  and  thinks  he  was  at  it,, but  was  not  much 
acquainted  with  it 

Edward  Willis  became  acquainted  with  this  lick  in  1781  or  1782; 
there  were  several  other  licks  on  the  same  creek,  but  this  was  the 
largest  .and  most  frequented.  Its  reputed  distance  fiN>m  Harrods- 
bnrgh was  better  than  twenty  miles. 

Joseph  Willis  hunted  a  good  deal  in  that  part  of  the  country,  and 
knew  this  lick.  Never  knew  but  one  buffalo  lick,  though  there  are  a 
number  of  small  licks.  Its  reputed  distance  firom  Harrodsburgh 
was  upwards  of  twenty  miles,  but  does  not  recollect  whether  it  was 
a  (dace  of  notoriety  in  1780. 

John  Gritton  calls  it  a  buffido  lick,  and  has  been  acquainted 
with  it  ever  since  the  month  of  June,  in  the  year  1780.  Its  re- 
puted distance  fix>m  Harrodsburgh  was  firom  twenty  to  twenty*five 
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miles.  There  *  are  several  other  small  licks  on  the  creek,  [  *  146  ] 
and  one,  a  tolerable  large  one,  lying  on  the  south  fork,  a 
different  creek  from  Long  Lick ;  bat  no  other  than  this  was  called 
a  baffalo  lick.  In  a  subsequent  part  of  his  deposition,  he  is  asked, 
whether  this  lick  was  a  place  of  notoriety  in  1780,  and  answered, 
that  he  knew  nothing  about  it  at  that  time.  This  must  be  intended 
for  the  month  of  May,  1780,  one  month  sooner  than  the  date  of  his 
knowledge,  or  is  a  positive  contradiction  to  his  first  assertion. 

James  Raig  says,  that  this  lick  was  generally  known  by  the  hun- 
ters about  Harrodsburgh,  prior  to  the  month  of  May,  1780 ;  that  he 
encamped  at  it,  with  three  hunters,  in  the  summer  of  1776,  and 
hunted  about  there ;  that  there  are  several  other  licks  in  the  neigh- 
borhood, but  no  other  bufialo  lick;  that  its  reputed  distance  firom 
Harrodsburgh,  in  1781  or  1782,  was  about  twenty-five  miles. 

This  is  all  the  testimony  respecting  the  notoriety  of  the  buffalo 
lick  called  for  in  Finn's  enta^.  Did  the  validity  of  this  entry  depend 
solely  on  the  notoriety  of  the  lick,  a  court  would  find  some  dij£culty, 
in  pronouncing  it  too  obscure  an  object  to  be  noticed  by  subsequent 
locators. 

But,  admitting  that  the  lick  wants  sufficient  notoriety,  to  fix  of  itself 
the  {dace  of  Finn's  entry,  still,  it  must  be  allowed  to  be  an  object 
easily  found  and  easily  distinguished,  by  those  who  are  brought  into 
its  neighborhood  by  the  other  descriptive  parts  of  the  entary.  Let  us, 
then,  inquire  wheth^  this  entary  does  contain  such  description  as 
would  conduct  a  subsequent  locator  into  its  neighborhood. 

*  The  lidc  is  within  a  mile  and  a  half  of  the  dividing  ridge,  [  *  147  ] 
on  the  south  side  of  that  ridge,  and  on  a  creek  water  of 
Beech  Fork.  This  description,  which,  tiiough  not  expressly,  is  sub- 
stantially given,  precisely  fits  Long  Lick  Creek,  and  fits  no  other 
creek.  The  location  calling  to  begin  a  mile  and  a  half  north  of  the 
lick,  which  lies  on  the  creek ;  it  is  sufficiently  apparent  that  no  creek 
18  Groaeed  between  the  lidc  and  the  place  on  the  dividing  ridge,  called 
for  by  Finn's  entry;  consequently,  the  lick  must  lie  on  the  creek 
nearest  this  dividing  ridge.  This  is  what  has  been  since  called  Long 
Lick  Creek,  but  which  was  then  without  a  name,  and  could  be  desig- 
nated only  by  description.  A  subsequent  locator  searching  for  this  lick, 
would  look  for  it,  then,  on  Long  Lick  Oeek.  He  is  informed  by  the 
«itry,  that  it  lies  on  a  creek  so  described  as  to  be  completely  ascer- 
tained, about  twenty-five  miles  fiN>m  Harrodsburgh.  The  part  of 
that  creek,  then,  which  lies  about  twenty-five  miles  firom  Harrods- 
boigii,  is  the  place  where  he  must  search  iot  this  lick.  Walton  and 
Hoiidly  state  in  their  entries  that  FowellHi  Trace,  which  leads  from 
Cqx'b  Station  to  Harrodsburgh,  and  which  arrives  at  Long  Lick  Creek 
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a  short  distance  above  this  lick  goes  up  the  creek  five  or  six  miles. 
James  Ray  says,  that  the  trace  leads  nearly  to  its  head ;  and  the  sur- 
veyor in  his  report  states,  that  it  leads  quite  to  its  head.  Long  Lick 
Creek,  then,  heads  between  Harrodsbuigh  and  iiiis  lick,  and  is  the 
creek  on  which  the  buffalo  lick  must  lie.     The  entry  tells  us,  it  lies 

twenty-five  miles  from  Harrodsburgh. 
[  •  148  ]       •  K  an  object  be  called  for  as  lying  on  a  creek,  so  described 

as  to  be  distinguished  and  ascertained,  twenty-five  miles  firom 
a  given  place  of  general  notoriety,  which  object  has  disappeared  or 
cannot  be  found,  it  is  understood  to  be  settled,  in  Kentucky,  that  such 
location  is  not  void  for  uncertainty,  but  is  to  be  surveyed  at  the  distance 
of  twenty-five  miles  along  the  creek  from  the  place  of  departure.  K 
the  object  be  found  and  be  identified,  especially  if  it  be  such  an  object 
as  would  readily  attract  attention,  and  be  easily  distinguished,  exact- 
ness in  the  distance  is  not  required.  On  such  occasions  the  distance 
was,  in  fiwjt,  seldom  measured  by  the  locator,  and  could  not  be  meas- 
ured in  a  straight  line  without  the  aid  of  a  surveyor.  The  locator,  in 
estimating  distances,  where  the^^are  considerable,  is  governed  by  gener- 
al computation ;  and  this  is  known  to  subsequent  locators.  Exactness 
of  distance,  then,  is  introduced  for  the  purpose  of  giving  certainty  to 
locations,  which  can  by  no  other  means  be  rendered  certain.  Where  the 
object  called  for  is  easily  found  and  identified,  the  want  of  precision  in 
distance  will  not  defeat  the  location,  unless  the  difference  between  the 
actual  and  estimated  distance  be  such  as  to  mislead  subsequent  locatora. 
James  Ray  says,  that  the  estimated  distance  from  Harrodsbur^  to 
the  mouth  of  Hanger  Run  was  twenty-seven  or  thirty  miles,  and  that 
the  lick  was  about  three  miles  nearer  than  the  mouth  of  Hanger  Ron 
to  Harrodsburgh.    James  Ray  says,  that  the  estimated  distance  from 

Harrodsburgh  to  the  lick  was  about  twenty-five  miles,  and 
[  *  149  ]  that  it  lies  three  or  four  miles  above  the  junction  *of  the 

Beech  and  Chaplin  Forks.  Several  witnesses  depose,  that  tiie 
estimated  distance  from  Harrodsburgh  to  this  lick  was  upwards  of 
twenty  miles.  The  distance  has  been  measured,  and  is,  in  a  straight 
line,  twenty  miles  and  one  quarter  of  a  mile. 

Kthis  difference  of  distance  could  in  such  a  case,  when  unaided, 
affect  the  entry,  yet  there  are  other  circumstances  which  relieve  it 
from  this  difficulty. 

From  the  lick  to  tho  mouth  of  the  creek  on  which  it  must  lie,  can- 
not, in  a  straight  line,  amount  to  two  miles.  Measured  along  its 
meanders,  tiie  distance  is  about  three  miles.  This  fact  is  ascertained 
by  the  surveys  made  of  the  two  entries.  The  furthest  point,  then,  of 
^s  oreek  from  Harrodsburgh,  cannot,  in  a  slaraight  line,  exceed  twenty- 
two  miles.    But  the  lick  lies,  not  at  tiie  mouth  of  the  creek,  but  on 
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the  creek.  The  locator  must,  then,  search  for  it  up  the  creek,  and  nearer 
to  Harrodsburgh.  The  extent  of  this  search  for  such  an  object  as  a  buf- 
falo lick,  an  object  to  which  he  must  be  led  by  traces  of  the  buffalo, 
which  are  in  themselves  so  visible,  so  distinguishable,  so  readily  found, 
cannot,  without  totally  disregarding  the  whole  system  of  Kentucky 
decisions,  be  pronounced  too  great  a  labor  to  be  imposed  on  a  subse- 
quent locator.  He  is  brought  to  the  mouth  of  a  creek,  on  which  the 
object  for  which  he  searches  lies :  the  object  must  lie  up  that  creek,  and 
cannot  lie  far  from  its  mouth.  It  is  an  object  discernible  and  distin- 
guishable at  a  distance,  and  calculated,  from  its  nature,  to  engage  atten- 
tion. He  is  within  two  miles  of  it  on  a  straight  Une,  and  within  three 
miles  pursuing  the  meanders  of  the  creek ;  if  he  does  not  find 
•  it,  it  is  to  his  own  indolence,  not  to  the  obscurity  of  the  [  *  150  ] 
object,  or  the  difficulty  of  the  search,  that  the  blame  attaches. 

The  lick  being  found,  there  is  no  difficulty  in  ascertaining  its  iden- 
tity. The  witnesses  certainly  say,  that  there  are  many  other  licks  on 
the  same  creek,  and  the  surveyor  has  laid  down  two  others ;  but  they 
also  say,  that  no  other  lick  was  a  bl!ffalo  lick.  It  has  been  stated 
and  argued  at  the  bar,  that  although  licks  are  of  very  different  dimen- 
sions, and  the  difference  is  immense  between  the  extremes,  yet  the 
gnuiations  approach  each  other  so  nearly,  that  the  exact  line  between 
them  can  scarcely  be  drawn.  Admitting  this  to  be  true,  yet  there 
are  licks  which  are  indubitably  buffalo  licks ;  there  are  others  which 
are  ^  indubitably  deer  licks.  Now,  the  witnesses  pronounce,  posi- 
.tively,  that  this  is  a  buffalo  lick,  and  that  the  others  are  deer  licks. 
In  addition  to  this,  it  is  nearest  to  the  mouth  of  the  creek,  and  fmr- 
thest  from  Harrodsburgh;  consequently,  it  is  nearer  the  distance 
required  by  the  location.  There  is  no  doubt,  then,  respecting  the 
identity  of  this  lick. 

The  lick  called  for  in  Finn's  entry  being  found  and  identified,  there 
can  be  no  difficulty  in  finding  his  land.  It  lies  one  and  a  half  miles 
due  north  of  this  lick,  on  the  dividing  ridge.  The  place  at  which  the 
mensuration  is  to  commence  being  ascertained,  the  rules  established 
in  Kentucky  will  give  form  to  the  land,  and  direct  the  maimer  of 
making  the  survey. 

It  ia  the  opinion  of  this  court,  that  the  decree  of  the  circuit 
dourt  is  erroneous,  and  ought  to  be  *  reversed ;  and  that  the  [  *  151  ] 
cause  be  remanded  to  that  court,  with  directions  to  order  the 
land  claimed  by  the  appellant  to  be  surveyed  conformably  to  his  lo- 
cation. In  doing  this,  a  point  will  be  taken  one  mile  and  a  half  due 
north  of  the  buffalo  lick  mentioned  in  Finn's  entry,  from  which  a  line 
is  to  be  extended  east  and  west,  to  equal  distances,  until  it  shall  form 
the  base  of  a  square  to  contain  2,000  acres  of  land,  which  is  to  lie 
north  of  the  said  line.  Decree  reversed. 
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J*  and  T.  Bars  v.  Lapslet  et  oL 

1  W.  151. 

If  a  proposal  is  made  by  letter,  which  abo  states  that  the  writer  will  empower  A  to  act  for 
him,  and  the  person  who  receives  the  proposal  applies  to  A,  and  makes  known  his  accept- 
ance, but  A  informs  him  he  has  received  no  instructions,  and  will  not  act,  there  is  no 
complete  agreement. 

Appeal  firom  the  circuit  conrt  of  the  District  of  Columbia. 
Jones  J  for  the  appellants  and  complainants. 
Harper,  for  the  respondents  and  defendants. 

Johnson,  J.,  delivered  the  opinion  of  the  court 

The  object  of  this  bill  is  to  obtain  a  specific  performance 
[  •  152  ]  of  an  alleged  agreement,  to  receive  a  quantity  *  of  cottoa 
bagging,  at  a  specified  price,  in  satisfaction  of  certain  jodg* 
ments  at  law.  The  defendants  deny  that  the  circumstances  proved 
ever  rendered  the  agreement  final  and  obligatory  upon  them ;  and 
this  is  the  principal,  perhaps  the  only  question  the  ca^e  presents. 

It  appears  that  the  complainants  were  indebted  to  one  West,  who 
assigned  this  debt,  (then  unliquidated,)  together  with  the  residue  <rf 
his  estate,  to  Lapsley  et  al.  ;  that  Lapsley  liquidated  the  debt  with 
the  Barrs,  and  took  their  notes,  payable  at  different  periods,  making 
up,  together,  the  amount  due.  These  notes  having  become  due,  and 
judgment  being  recovered  on  some  of  them ;  in  October,  1811,  the 
Barrs  addressed  a  letter  to  Lapsley,  in  which  they  offer  to  pay  him 
in  cotton  bagging,  at  thirty-three  cents  per  yard,  by  instalments,  at 
certain  periods.  On  the  17th  of  December,  in  the  same  year,  Lapsley 
answered  their  communication,  and  the  following  words,  contained 
in  that  letter,  are  all  that  the  court  deem  material  to  the  point  on 
which  they  propose  to  found  their  decision.  "  We  are  willing  to 
iske  cotton  bagging  in  liquidation  of  the  last'  three  notes,  delivered 
at  the  period  you  propose,  but  not  at  the  price  you  offer  it.**  "  We 
expect  that  you  give  us  satisfactory  accounts  for  the  punctual  per- 
formance of  your  engagements,  and  to  this  effect  we  shall  direct  Mr. 
JTCoun,  to  whom  we  propose  to  write  by  the  next  mail."  On  an- 
other passage  of  this  letter,  and  a  letter  written  by  West,  on  the  18th 
of  December,  it  has  been  contended,  that  certain  conditions  were 


Digitized  by  VjOOQIC 


FEBRUARY   TERM,   1816.  50S 

But  V,  Lapde^.    1  W. 

imposed  upon  the  Barrs,  which  it  was  iDCumbent  upon 
them  to  comply  with,  before  they  *  could  daim  the  benefit  [  *  153  ]  < 
of  the  offer  contained  in  Lapsley's  letter.  But  as  the  opin- 
ion of  this  court  is  made  up  on  a  ground  wholly  unaffected  by  this 
question,  we  deem  it  unnecessary  to  notice  this  point.  It  appears 
that  Lapsley  never,  in  fact,  instructed  M'Ck)un  on  the  subject  of  this 
letter  of  the  17th  of  December.  But  Warfield,  the  agent  of  the 
Barrs,  (who  were  absent  firom  home  on  the  receipt  of  that  letter,) 
supposing  his  principals  to  be  referred  to,  M'Coun,  as  the  authorized 
agent  of  Lapsley,  notified  to  him  the  acceptance  of  Lapsley's  offer, 
and  remained  under  the  impression  that  the  agreement  had  become 
final,  notwithstanding  M'Coun's  declining  altogether  to  act,  for  want 
of  instructions.  Lapsley,  on  the  other  hand,  alleges  that  the  notifi- 
cation of  acceptance  ought  to  have  been  made  to  himself,  and 
assigns  the  want  of  an  answer  from  the  Barrs,  as  his  reason  for 
never  having  given  instructions  to  M'Coun. 

This  state  of  facts  presents  an  alternative  of  extreme  difficulty. 
On  the  one  hand,  Lapsley,  by  writing  that  he  shall  direct  M'Coun 
by  the  next  mail,  plainly  pointed  to  a  mode  of  expediting  the  con- 
dnsion  of  the  agreement,  through  the  agency  of  a  representative  on 
the  spot,  and  when  he  intimated  his  intention  to  write  by  the  next 
mail,  showed  that  it  was  not  his  intention  to  await  Barr's  answer. 
This  was  well  calculated  to  delude  Barr  into  the  idea  that  Lapsley 
would  recognize  no  notification  but  that  which  should  be  made  to 
M'Coun.  On  the  other  hand,  how  far  could  M'Coun, 
unempowered,  uninstrncted  *  as  he  was,  legcdly  act,  to  bind  [  *  154  ] 
Lapsley  by  his  acceptance  of  the  notification  ?  Or,  if  he 
had  received  instructions  firom  Lapsley,  what  obligation  was  he 
under  to  have  undertaken  the  agency  ?  Under  the  pressure  of  this 
dilemma,  there  is  but  one  principle  to  which  the  court  can  resort  for 
a  satisfactory  decision.  Something  remained  for  Barr  to  do.  The 
notification  of  his  acceptance  was  necessary  to  fasten  the  agreement 
upon  Lapsley.  For  this  purpose,  he  very  rationally  addressed  him- 
self, in  the  first  place,  to  M'Coun;  and  the  reference  to  Lapsle/s 
letter  would  have  been  a  sufficient  excuse  for  not  returning  an 
answer  until  a  reasonable  time  had  elapsed  for  M'Coun  to  receive 
Ihe  expected  communication  firom  Lapsley.  But  when  he  found 
M'Coun  uninstrncted,  and  unwilling  to  act  under  the  letter  addressed 
to  Barr,  his  course  was  plain  and  unequivocal  A  letter  to  Lapsley, 
transmitted  by  the  mail,  would  have  put  an  end  to  all  doubt  and 
difficulty.  This  is  the  method  he  ought  to  have  pursued,  and  for  not 
having  pursued  this  course,  we  are  of  opinion  that  the  bill  was 
{ffoperly  dismissed  below. 

Decree  affirmed. 
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Danforth's  Lebbee  V.  Thomas. 

1  W.  165. 

The  Act  of  Assemblj  of  North  Carolina,  passed  between  the  yesr  1789  and  1789,  aToidt 
all  entries,  sarYCjs,  and  grants  of  lands  set  apart  for  the  Cherokee  Indians. 

Th^  boundaries  of  the  reservation  have  been  altered  by  successive  treaties  with  the  Indians, 
but  the  mere  extingolsbment  of  their  title  did  not  subject  the  land  to  appropriatknftBy 
nnless  expressly  authorized  by  the  legislature. 

Error  to  the  circuit  court  for  the  district  of  East  Tennessee. 
This  cause,  depending  mainly  on  the  same  principles  with  the  pre- 
ceding case  of  Preston  v.  Browder,  was  argued  by  Key  for  the 
plaintiff,  and  by  Jones  for  the  defendant  in  error.  The  facts  are 
fully  stated  in  the  opinion  of  the  court. 

[  •  156  ]  •  Todd,  J.,  delivered  the  opinion  of  the  court,  as  follows : — 
This  was  an  action  of  ejectment  brought  by  the  plaintiff  in 
error,  against  the  defendant  in  error.  On  the  trial  of  the  cause  in  the 
circuit  court,  it  appeared  from  evidence,  that  the  land  in  controversy 
was  situate  in  the  tract  of  country  lying  south  of  Holston  and  French 
Broad  River,  and  between  the  Rivers  Tennessee  and  Big  Pigeon,  the 
Indian  title  to  which  was  extinguished  by  the  treaty  of  Holston.  The 
plaintiff  claimed  by  virtue  of  a  grant,  issued  by  the  State  of  North 
Carolina,  bearing  diate  the  26th  of  December,  1791.  The  defendant 
claimed  under  a  grant  from  the  State  of  Tennessee,  bearing  date  the 
2d  of  January,  1809.  The  defendant,  by  his  counsel,  objected  to  the 
grant  under  which  the  plaintiff  claimed  title  being  admitted  in  evi- 
dence, on  the  ground  that  it  was  for  land  which  the  laws  of  North 
Carolina  had  prohibited  from  being  entered,  surveyed,  or  granted. 
The  court  sustained  the  objection,  and  prohibited  the  grant  from  going 
in  evidence  to  the  jury ;  whereupon  a  verdict  and  judgment  were  ren- 
dered in  favor  of  the  defendant  A  bill  of  exceptions  was  taken  to  the 
opinion  of  the  court,  and  the  cause  was  brought  up  to  this  court  by 
writ  of  error. 

The  correctness  of  the  opinion  of  the  circuit  court  depends  on  the 
sound  construction  of  the  act  of  the  General  Assembly  of  the  State 
of  North  Carolina,  passed  in  1783,  c  2,  ss.  5,  6,  whereby  the  lands, 

within  certain  limits  therein  designated,  (including  the  lands 
[  *  157  ]  in  controversy,)  are  reserved  for  the  Cherokee  *  Indians,  and 

the  citizens  prohibited  from  entering  and  surveying  lands 
within  those  limits.  It  is  contended,  on  the  part  of  the  plaintiff^ 
that  this  act  cannot  be  construed,  nor  did  the  legislature  mean  to 
give  the  Indians  a  right  of  property  in  the  soil,  but  merely  the  use 
and  enjoyment  of  it.    That  the  succeeding  legislatures,  by  the  acts 
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of  1784, 1786,  and  1789,  have  changed  this  reservatiop  for  the  use 
of  the  Indians,  and  given  unlimited  access,  for  the  purposes  of 
making  entries  and  surveys  "  to  all  lands  not  before  specially 
located,"  and  to  "  all  vacant  lands "  within  the  limits  of  the  State. 
Consequently,  locations  could  be  made,  and  grants  issued,  to  perfect 
titles  of  lands  lying  within  the  limits  of  the  Indian  reservation. 

Whether  the  legislature  had  the  power,  or  intended  to  give  the 
Indians  a  right  of  property  in  the  soil,  or  merely  the  use  and  enjoy- 
ment of  it,  need  not  be  inquired  into,  nor  decided,  by  this  court ; 
for  it  is  perfectly  dear,  that  the  5th  section  of  the  act  of  1783,  c.  2, 
prohibits  all  persons  from  making  entries  or  surveys  for  any  lands 
within  the  bounds  set  apart  for  the  Cherokee  Indians,  and  declares 
all  such  entries  and  grants  thereupon,  if  any  should  be  made,  utterly 
void.  They  bad  the  power,  and  have  declared,  unequivocally,  an 
intention  to  prohibit  entries  from  being  made  within  ^hose  reserva- 
tions. The  several  acts  of  1784,  1786,  and  1789,  although  they 
contain  general  expressions,  which,  if  taken  singly,  might  seem  to 
sanction  entries  and  surveys,  for  <'  all  lands  not  before  specially  lo- 
cated ; "  or  to  "  all  vacant  lands ; "  yet,  when  taken  together, 
these  general  *  expressions  must  be  controlled  by  the  re-  [  *  158  ] 
strictions  and  prohibitions  as  to  the  reservations  for  the 
Indian  tribes.  The  reasoning  used  in  the  case  of  Preston  v.  Browder, 
1  W.  115,  applies  with  equal,  if  not  greater  propriety,  to  this  case. 
And,  although  at  different  periods  different  sections  of  these  reserva- 
tions have  been  subjected  to  appropriation  by  entries  and  surveys,  it 
has  been  in  consequence  of  the  several  treaties  with  the  Indians,  by 
which  the  boundaries  of  the  reservations  have  been  altered,  and  the 
Indian  claim  extinguished ;  but  it  is  believed,  that  the  mere  extin- 
guishment of  the  Indian  title  did  not  subject  the  land  to  appropri- 
ation, until  an  act  of  the  legislature  authorized  or  permitted  it. 
Whatever  doubts  this  court  might  entertain  on  this  subject,  were 
tbey  now  construing  these  laws  upon  the  first  impression,  that  doubt 
would  be  removed  on  a  view  of  the  case  of  Avery  v.  Strother,  in  the 
Reports  in  Conference,  p.  431,  decided  by  the  judges  of  the  supreme 
court  of  North  Carolina.  This  is  a  decision  directly  in  point,  made 
by  the  supreme  court  of  the  State,  construing  the  laws  brought  into 
the  view  of  this  court,  and  is  decisive  of  this  case.  And,  as  this 
court  have  been  uniformly  disposed  to  pay  great  respect  to  the 
decbions  of  the  State  courts,  respecting  titles  to  real  estate,  this 
decision  has  its  full  influence  on  the  present  question ;  and,  therefore, 
the  judgment  of  the  circuit  court  is  unanimously  affirmed,  with 
costs.  Judgment  affirmed. 

9  W.  673  ;  12  P.  657. 
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[  •  159  ]  •  Thb  Antonia  Johanna. 

1  W.  159. 

If  a  nentral  ship,  laden  in  part  with  neutral  and  in  part  with  enemy's  property,  be  captared, 
the  whole  freight  is  not  a  chaige  on  the  property  condemned ;  that  pays  only  its  owb 
freight. 

Appeal  from  the  ciicuit  court  for  the  district  of  North  Carolina. 
This  was  the  case  of  a  Russian  ship,  captured  on  the  2d  of  June, 
1814,  by  the  privateer  Herald,  on  a  voyage  from  London  to  St 
Michael's,  and  brought  into  the  port  of  Wilmington,  N.  C,  for 
adjudication.  The  ship  was  chartered  by  Messrs.  Burnett,  and  Co., 
a  mercantile  firm  at  London,  for  a  voyage  from  London  to  St 
Michael's,  thehce  to  Fayal,  thence  to  St  Petersburg  or  any  port  in  the 
Baltic,  and  thence  to  return  to  London,  at  the  stipulated  freight  of 
one  thousand  guineas.  The  ship  and  cargo  were  libeUed  as  prize  of 
war,  and,  upon  the  hearing  in  the  district  court,  that   part  of  the 

cargo  which  was  not  claimed  was  condemned.    The  residue 
[  *  160  ]  of  the  cargo,  excepting  one   moiety  of  certain  *  packages, 

claimed  on  behalf  of  Messrs.  Ivens  and  Burnett,  a  mercantile 
'  firm  at  St  Michael's,  was  restored.  The  -whole  freight  was  decreed 
to  be  paid  to  the  master,  and  charged  exclusively  upon  the  proceeds 
of  the  property  condemned,  and  the  moiety  of  the  property  restcnred 
to  Messrs.  Ivens  and  Burnett  From  so  much  of  this  decree  as  re- 
spected the  controversy  between  the  captors  and  the  claimants  of  the 
cargo,  an  appeal  was  interposed  to  the  circuit  court,  where  the  decree 
was  affirmed,  and  the  cause  was  brought,  by  appeal,  from  the  latter 
decree,  to  this  court. 

Wheaton^  for  the  appellants  and  captors. 

Oastonj  contrk. 

[  *  167  ]       •  Story,  J.,  delivered  the  opinion  of  the  court,  and,  afte, 

stating  the  facts,  proceeded  as  foUows :  — 
Upon  the  argument,  no  specific  objection  was  taken  to  the  restitu- 
tion of  any  of  the  property  claimed,  excepting  that  included  in  the 
claim  of  Messrs.  Ivens  and  Burnett  This  shipment  was  made  by 
Messrs.  Burnett  and  Co.,  of  London,  to  Messrs.  Ivens  and  Burnett  of 
St  Michael's,  and  the  invoices  declare  the  goods  to  be  by  order,  and 

for  account  and  risk  of  the  latter  gentlemen.     It  is  con- 
[  •  168  ]  tended,  in  behalf  of  the  *  captors,  that  both  houses  are 
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composed  of  the  same  persons,  namely,  William  S.  Burnett,  who 
is  domiciled  at  London,  and  William  Ivens,  who  is  domiciled  at 
St  Michael's;  and  that  the  documentary  evidence,  and  private 
conrespondence,  show  that  the  shipment  was  made  on  account  of  the 
hostile  house.  K  the  fact  of  the  identity  of  the  two  houses  were 
material  to  a  decision  of  the  cause,  it  might  furnish  a  proper  ground 
for  an  order  for  further  prooi  But  admitting  the  fact  to  be  as  the 
captors  contend,  we  are  satisfied  that  it  can  be  of  no  avail  to  them* 
It  is  dear,  from  the  whole  documentary  evidence,  that  this  shipment 
was  not  made  on  the  account  and  risk  of  the  hostile  house,  but  bond 
fide  on  the  account  and  risk  of  the  neutral  house.  It  does  not, 
therefore,  present  a  case  for  the  application  of  the  principle,  that  the 
property  of  a  house  of  trade  in  the  enemy's  country,  is  condemnable 
as  prize,  notwithstanding  the  neutral  domicile  of  one  of  its  partners. 
On  the  contrary,  it  presents  a  case  for  the  application  of  the  ordinary 
principle  which  subjects  to  confiscation,  jure  belli,  the  share  of  a 
partner  in  a  neutral  house,  where  his  own  domicile  is  in  a  hostile 
country.  And,  on  this  view,  the  decision  of  the  circuit  court  is 
entirely  correct,  and  is  consistent  with  the  doctrines  established  in 
the  cases  cited  at  the  argument. 

The  next  inquiry  is,  as  to  the  freight  decreed  to  the  master.  As 
no  appeal  was  interposed  to^he  decree  of  the  district  court,  allowing 
the  whole  freight  for  the  whole  voyage,  the  question,  whether  more 
than  a  pro  rata  freight  was  due,  (a  question  which  would 
otherwise  have  deserved  grave  consideration,)  *  does  not  [  *  169  ] 
properly  arise.  The  only  discussion  which  can  now  be 
entertained,  is,  whether  the  freight  so  decreed  ought  not  to  have 
been  charged  upon  the  whole  cargo,  instead  of  being  charged  upon 
a  portion  of  it  And  we  are  all  of  opinion  that  it  was  properly  a 
chfurge  upon  the  whole  cargo.  Although  capture  be  deemed,  in  the 
prize  courts,  in  many  cases,  equivalent  to  delivery,  yet  the  captors 
cannot  be  liable  for  more  than  the  freight  of  the  goods  actually 
received  by  them.  The  capture  of  a  neutral  ship,  having  enemy's 
property  on  board,  is  a  strictly  justifiable  exercise  of  the  rights  of 
war.  It  is  no  wrong  done  to  the  neutral,  even  though  the  voyage  be 
thereby  defeated.  The  captors  are  not,  therefore,  answerable  in 
pcsnam  to  the  neutral  for  the  losses  which  he  may  sustain  by  a  law- 
ful exercise  of  belligerent  rights.  It  is  the  misfortune  of  the  neutral, 
and  not  the  fault  of  the  belligerent.  By  the  capture,  the  captors  ^e 
substituted  in  lieu  of  the  original  owners,  and  they  take  the  property 
cum  anere.  They  are,  therefore,  responsible  for  the  freight  which 
then  attached  upon  the  property,  of  which  the  sentence  of  condem- 
nation ascertains  them  to  be  the  rightful  owners  succeeding  to  the 
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former  proprietors*     So  far,  the  rule  seems  perfectly  equitable ;  but 

to  press  it  further,  and  charge  them  with  the  freight  of  goods  which 

they  have  never  received,  or  with  the  burden  of  a  charty-party,  into 

which  they  have  never  entered,  would  be  unreasonable  in  itself^  and 

inconsistent  with  the  admitted  principles  of  prize  law.     It  might,  in 

a  case  of  justifiable  capture,  by  the  condemnation  of   a 

[  •  170  ]  single  bale  of  goods,  *  lead  the  captors  to  their  ruin  with  the 

stipulated  freight  of  a  whole  cargo. 

On  tiie  whole,  we  are  all  of  opinion,  that  the  decree  of  the  drcoit 

court  ought  to  be  afl^rmed,  except  so  far  as  it  cha^^es  the  freight 

upon  the  property  condemned,  and  the  moiety  claimed  by  Messrs. 

Ivens  aiid  Burnett ;  and  as  to  this,  it  ought  to  be  reversed,  and  that 

the  freight  should  be  decreed  to  be  a  charge  upon  the  whole  cargo, 

to  be  paid  by  each  parcel  thereof,  in  proportion  to  its  value. 

Decree  cffirmedj  except  as  to  tkefreigkU 


[  •  171  ]  •  The  NBHEmE.     Pinto,  Claimant 

1  W.  171. 

The  decision  in  the  case  of  The  Concord,  (9  C.  887,)  that  property  libelled  as  prise,  sold 
by  consent,  and  ordered  to  be  restored  to  the  claimant,  is  liable  to  the  same  datiea  as  if 
Toluntarily  imported,  affirmed. 

This  case  having  been  remanded  to  the  circuit  court  for  furtiier 
proceedings,  (9  C.  389,)  came  up  again  by  appeal,  upon  the  questicm 
whether  the  usual  duties  on  the  property  of  Pinto,  which  had  been 
sold  by  the  marshal,  with  his  consent,  were  to  be  deducted  from  the 
proceeds ;  or  whether  only  those  duties  due  under  the  Prize  Act  of 
June  26, 1812,  (2  Stats,  at  Large,  759,)  and  the  act  of  August  2, 
1813,  (3  Stats,  at  Large,  75,)  were  to  be  deducted 

Hoffnum,  for  the  claimant 

Pinhney^  for  the  captors. 

[  •  178  ]      •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  that 
the  goods  were  chargeable  with  the  same  rate  of  duties  as 
goods  imported  in  foreign  bottoms,  according  to  the  decision  in  the 
case  of  The  Concord,  at  the  last  term. 
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*  Hepburn  and  Dundab's  Heirs  and  Executors  v,  Ddnlop  [  *  179  ] 
AND  Co.    DuNLOP  AND  Co.  t;.  Hepburn  and  Dundas's 
Heirs  and  Executors. 

1  W.  179. 

A  oooit  of  eqnitj  will  decree  a  specific  performance  of  a  contract  for  the  sale  of  1and»  if  the 
Teodor  is  able  to  make  a  good  title  at  an  j  time  before  the  decree  is  pronounced ;  bat  the 
dismission  of  a  bill  to  enforce  a  specific  performance  in  sach  a  case,  is  a  bar  to  a  new  bill 
for  the  same  object. 

The  inabilitT  of  the  rendor  to  make  a  good  title  at  the  time  the  decree  is  pronoanced, 
though  it  forms  a  sufficient  ground  for  refusing  a  specific  performance,  will  not  authoriae 
a  court  of  equity  to  rescind  the  agreement  in  a  case  where  the  parties  hare  an  adequate 
remedy  at  law  for  its  breach. 

The  alienage  of  the  yendoe  is  an  insufficient  ground  to  entitle  the  vendor  to  a  decree  for 
rescinding  a  contract  for  the  sale  of  lands. 

The  vendor  may  be  considered  as  a  trustee  for  whoever  may  become  purchasers  under  a 
tale  by  order  of  the  court  for  the  benefit  of  the  vendee. 

There  are  many  cases  in  which  a  court  of  equity  will  neither  decree  specific  performance, 
nor  cancellation  of  an  agreement. 

Where  the  vendor  is  indebted  to  the  vendee,  and  the  sale  is  made  in  order  to  pay  the  debt, 
the  vendor  must  allow  interest  from  the  time  the  debt  is  liquidated  until  he  offers  to  make 
a  good  tiUe,  and  is  accountable  for  the  rents  and  profits  from  that  time  until  the  contract 
is  specifically  performed. 

These  causes  were  appeals  from  the  chancery  side  .of  the  circuit 
court  of  the  Dislrict  of  Columbia  for  the  county  of  Alexandria. 
The  facts  are  stated  in  the  opinion  of  the  court,  and  the 
oontroyersy  is  the  *same  as  in  the  suits  between  the  same  [  *  180  ] 
parties  reported  in  1  C.  321,  and  5  C.  262. 

Taylor  and  8w€mnj  for  Hepburn  and  Dundas. 

Jimes  and  Lee^  f(»r  Dunlop  and  Co. 

Washington,  J.,  delivered  the  opinion  of  the  court 
These  causes  come  before  the  court  upon  appeals  from  the  circuit 
court  of  the  District  of  Columbia,  for  the  county  of  Alexandria. 
The  material  focts  upon  which  tiie  questions  now  to  be  decided  arise, 
are  as  follows  :  — 

Hepburn  and  Dundas  being  indebted  to  John  Dunlop  and  Co.,  of 
Great  Britain,  on  account  of  certain  mercantile  dealings,  which  had 
taken  place  between  those  parties,  the  precise  amount  whereof  was 
disput^  an  agreement  in  writing  was  entered  into  on  the  27th  of 
September,  1799)  between  the  said  Hepburn  and  Dundas,  and  Colin 
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Auld,  the  attorney,  in  fact,  of  John  Dunlop  and  Co. ;  whereby  it  was 
stipulated  that  the  parties  mutually  agreed  to  submit  all  matters  in 
dispute,  respecting  the  demand  of  Dunlop  and  Co.,  to  certain  arbitra- 
tors named  in  the  agreement,  whose  award  should  be  made  on  or 
before  the  1st  day  of  January  following.  That  Auld,  as  the  agent 
of  Dunlop  and  Co.,  would,  on  the  next  day,  to  wit,  the  2d  day  of 
January,  1800,  accept,  firom  Hepburn  and  Dundas,  the  sum  which 
should  be  awarded  to  Dunlop  and  Co.,  in  bills  of  exchange,  or  in 
Virginia  currency,  at  the  par  of  exchange ;  and  upon  such  payment 

being  made  in  either  way,  that  Auld  would  give  to  Hepburn 
[  •  181  ]  and  Dundas  a  full  receipt  and  *  discharge  all  of  the  claims 

and  demands  of  Dunlop  and  Co.  against  them;  that, in  case 
Hepburn  and  Dundas  should  not,  on  the  said  2d  day  of  January,  pay 
the  amount  of  the  said  award,  either  in  bills  of  exchange  or  money, 
they  should,  on  that  day,  assign  to  Auld,  as  attorney  of  Dunlop  and 
Co.,  in  the  fullest  manner,  a  contract  entered  into  in  the  year  1796,  by 
Hepburn  and  Dundas,  with  a  certain  William  Graham,  for  the  sale  of 
6,000  acres  of  land  lying  on  the  River  Ohio,  for  the  recovery  of  which, 
on  account  of  the  non-payment  of  the  purcha^-money  by  Graham, 
Hepburn  and  Dundas  had  brought  an  ejectment,  which  was  tb^i 
depending ;  that  this  assignment  should  be  accompanied  by  a  power 
of  attorney  irrevocable,  to  enable  the  said  Auld  to  pursue  all  legal 
means  to  recover  the  possession  of  the  land,  or  to  enforce  the  pay- 
ment of  $18,000,  the  amount  of  the  purchase-money,  whichever  of 
these  measures  Auld  might  prefer.  Hepburn  and  Dundas  further 
stipulated  not  to  interfere  with  the  mecusures  which  Auld  might 
choose  to  pursue,  for  the  recovery  of  the  land  or  the  purchase-money, 
and,  further,  that  whenever  any  suit  brought,  or  to  be  brought,  kx 
the  land,  should  be  judicially  determined,  or  otherwise  settled,  by  an 
amicable  compromise,  Hepburn  and  Dundas  would  convey  the  same 
to  the  person  who,  by  such  determination  or  compromise,  should  be 
acknowledged  to  be  entitled  to  it  in  the.  manner  expressed  in  the 
contract  with  Ghraham.  It  was  also  stipulated,  that  if  the  purchase- 
money  for  the  said  land,  with  interest  thereon  to  the  2d  of  January, 

1800,  should  be  insufficient  to  disdiarge  the  sum  which  might 
[  *  182  ]  be  'awarded  to  Dunlop  and  Co.,  Hepburn  and   Dnndas 

should,  on  that  day,  pay  to  Auld  as  much  money  as  ahoald 
make  up  the  deficiency;  and  if,  on  the  other  hand,  the  said  purdliase- 
money  and  interest  should  fall  diart  of  the  sum  awarded,  that  Auld 
would,  on  the  same  day,  pay  to  Hepburn  and  Dundas  the  excess 
over  and  above  the  sum  awairded  Lastly,  it  was  stipulated,  that  if 
Auld  should  recover  the  land,  and  be  enaUed  to  sell  the  same  for 
mcHre  than  was  allowed  to  Hepburn  and  Dundas,  by  the  said  agree* 
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ment,  together  with  the  costs  and  expenses  attending  the  recovery, 
Auld  should  pay  to  Hepburn  and  Dondas  the  expenses  incurred  in 
prosecuting  the  suit  commenced  by  them  for  the  recovery  of  this 
land.  In  pursuance  of  these  articles,  an  award  was  made  by  thcT 
day  mentioned  in  the  submission,  which  award  stated,  that  the  sum 
of  4,379/.  9*.  Old.,  sterling,  including  interest,  would  be  due  to  Dunlop 
and  Co.  on  the  Ist  day  of  January,  1800.  This  sum  fell  short  of  the 
purchase-money  and  interest,  due  by  Ghraham  to  the  same  period, 
the  sum  of  494t  6s.  8d.,  Virginia  currency.  Hepburn  and  Dundas 
having  prepared  a  deed  of  assignment  of  Graham's  contract,  and  a 
power  of  attorney,  as  stipulated  in  the  above-mentioned  agreement, 
offered  to  deliver  the  same  to  Auld  on  the  2d  of  January,  1800, 
which  he  refused  to  accept,  because  the  deed  recited,  as  a  part  of 
the  consideration,  that  a  release  had  been  executed  by  Auld,  of  all 
the  claims  and  demands  whatsoever  of  Dunlop  and  Co.  against  Hep- 
bom  and  Dundas,  and  because,  as  is  asserted  by  Auld,  Hepburn  and 
Dundas  required  Auld  to  execute  such  a  release  prior  to  the 
•delivery  of  the  deed  of  assignment.  The  suit  of  Hepburn  [  *  183  ] 
and  Dundas  against  Graham,  for  the  recovery  of  the  6,000 
acres  of  land  was  prosecuted  against  his  heirs;  and  in  May,  1801,  by 
a  compromise  between  Hepburn  and  Dundas,  and  the  defendants 
in  the  ejectment,  judgment  was  rendered  in  fevor  of  Hepburn  and 
Dundas. 

Without  noticing,  particularly,  the  conduct  of  those  parties  subse- 
quent to  the  transactions  of  the  2d  of  January,  1800,  as  well  as  on 
tiiat  day,  it  may  be  sufficient  to  say,  that  if  the  tender  made  by 
Hepburn  and  Dundas  was,  upon  the  condition  asserted  by  Auld,'  to 
have  been  annexed  to  it,  and  if,  in  consequence  thereof,  any  legal 
advantage  accrued  to  him,  it  was  waived  by  his  subsequent  conduct 
As  late  as  February,  1807,  Auld  made  a  tender  of  the  difference  be- 
tween the  sum  awarded  to  Dunlop  and  Co.,  and  the  purchsise-money 
and  interest  due  upon  Graham's  contract,  and  demanded  a  deed; 
but  this  demand  was  made  in  a  manner,  and  under  circumstances, 
which  this  court,  upon  a  former  occasion,  deemed  unreasonable. 

Things  remained  in  this  situation,  until  some  time  about  April, 
1801,  when  Hepburn  and  Dundas  instituted  a  suit  at  law  a^inst 
Auld,  for  the  difference  between  the  sum  awarded  to  Dunlop  and  Co., 
and  the  amount  of  the  purchase-money  and  interest  due  by  Ghraham's 
contract,  on  the  2d  of  January,  1800.  About  the  same  time,  a  suit 
at  law  was  commenced  by  Auld,  against  Hepburn  and  Dundas, 
upon  the  agreement  of  the  27th  of  September,  1799,  to 
recover  the  whole  sum  awarded.  In  the  first  case,  'this  [•184] 
court}  upon  a  writ  of  errcnr,  decided  upon  the  pleadings, 
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(which  were  so  drawn  as  to  present  the  point,)  that  Hepburn  and 
Dondas  had  no  right  to  demand  of  Auld  a  release  of  all  claims 
and  demands  against  Dunlop  and  Co.,  to  be  executed  as  a  precedent 
•act  to  the  assignment  of  Graham's  contract,  and  the  delivery  of  the 
power  of  attorney;  and,  on  that  gromid,  judgment  was  rendered 
against  Hepburn  and  Dundas,  1  C.  321. 

In  the  other  case,  the  pleadings  presented  the  question  whether 
the  recital  of  such  a  release  in  the  deed  of  assignment  offered  to  be 
delivered  by  Hepburn  and  Dundas,  invalidated  the  tender?  Upon  a 
writ  of  error,  it  was  decided  by  this  court  that  the  recital  of  the 
release  could  not  impair  the  rights  of  Dunlop  and  Co.,  under  ibe 
agreement  of  September,  1799,  and  that  it  formed  no  objection  to 
the  assignment ;  consequently,  the  tender  and  refusal  amounted  to 
a  performance,  in  like  manner  as  if  Auld  had  accepted  the  assign- 
ment; but  that  Hepburn  and  Dundas  would  still  be  obliged  to 
execute  a  proper  deed  of  assignment,  and  a  conveyance  of  the  land, 
whenever  they  should  be  required  to  do  so.  Judgment  was,  accoid- 
ingly,  rendered  in  this  suit  against  Auld,  5  C.  263. 

Hepburn  and  Dundas  having  been  thus  defeated  in  their  attempt 
at  law,  to  enforce  a  performance  of  the  agreement,  filed  a  bill  in 
equity,  praying  for  a  specific  performance.  The  answer  of  Auld 
contained  amongst  other  objections  to  a  specific  petform- 
[  *  185  ]  ance,  an  allegation  that  the  title  of  Hepburn  and  *  Dundas 
to  the  land  was  defective.  Hepburn  and  Dundas  then  set 
forth  their  title  in  a  supplemented  bill.  This  suit  came  on  to  be 
heard,  upon  an  appeal  to  this  court,  at  the  same  time  that  Auld's 
suit  at  law  against  Hepburn  and  Dundas,  above  mentioned,  was 
decided.  This  court  determined:  1st,  That  since  Auld  had,  by  his 
conduct  subsequent  to  the  2d  of  January,  1800,  waived  all  objectioiis 
to  the  tender  of  the  assignment  of  Graham's  contract  on  that  day, 
and  did  not  refuse  to  receive  a  conveyance  which  was  offered  to  be 
made  by  Hepburn  and  Dundas,  in  June,  1801,  on  account  of  any 
defect  in  the  title,  but  for  other  reasons,  which  would  equally  have 
operated  with  him  had  there  been  no  such  defect,  Hepburn  and 
Dundas  would  still  be  entitled  to  a  specific  p^ormance  if  they  could 
then  make  a  good  title.  2dly.  That  the  title  appeared  by  the  bills  to 
be  defective  as  to  208  acres,  being  Thomas  West's  part  of  Mrs. 
Bronaugh's  1,000  acres,  and  also  his  part  of  Francina  Turner's 
interest  in  the  same  tract,  and  also  on  account  of  the  failure  to 
record  Thomas  Wesf  s  deed  to  Hepburn  and  Dundas  for  1,000 
acres.  For  these  defects  in  the  title,  the  biU  was  dismissed*  5  C 
262. 

Presuming  that  this  decree,  whidi  seemed  to  dose  forever  th^ 
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doors  of  a  court  of  equity  against  Hepburn  and  Dundas,  opened 
them  to  Dnnlop  and  Co.  to  get  rid  of  tiie  contract  altogether,  Auld 
filed  the  bill  which  is  now  under  consideration,  stating,  amongst' 
other  things,  the  previous  and  present  inability  of  Hepburn 
and  Dundas  to  make  a  good  title  to  this  •land ;  and  pray-  [  •  186  J 
ing  that  the  agreement  may  be  set  aside,  and  the  debt 
awarded  to  Dunlop  and  Ck).  with  the  interest  thereon  to  be  decreed ; 
or  that,  if  the  court  should  consider  Dunlop  and  Co.  under  an  obliga- 
tion  to  accept  of  the  land,  only  the  reasonable  value  of  the  land, 
at  the  time  when  Hepburn  and  Dundas's  title  to  it  was  perfected, 
should  be  allowed.  The  bill,  also,  contains  the  general  prayer  for 
such  relief  as  is  consistent  with  equity. 

Hepburn  and  Dundas  seem  to  have  given  a  very  different  con- 
struction to  the  above  decree,  and  supposing  that  if,  within  a  reason- 
able time  after  it  was  pronounced,  they  could  remove  the  objections 
to  their  title  which  were  pointed  out  in  the  decree,  they  might  still 
call  for  a  specific  performance^  they  soon  obtained  a  conveyance 
from  the  heirs  of  Thomas  West,  of  all  their  right,  title,  and  interest 
in  and  to  this  land,  and  on  the  27th  of  March,  1809,  less  than  a 
month  after  the  decree  of  dismission  by  this  court,  they  offered  to 
conVey  to  Auld  a  good  and  sufficient  title.  This  offer  being  refused, 
Hepburn  and  Dundas  filed  a  bill  against  Colin  Auld,  as  attorney  of 
Danlop  and  Co.,  setting  forth  their  ability  and  readiness  to  convey  an 
unexceptionable  title  to  this  land,  and  praying  that  Auld,  or  Dunlop 
and  Co.,  might  be  compelled  to  accept  of  a  conveyance,  and  to  pay 
the  difference  between  the  agreed  value  of  the  land  and  the  sum 
awarded. 

These  suits  came  on  to  be  heard  at  the  same  time.  In  the  suit 
brought  by  Dunlop  and  Co.,  against  Hepburn  and  Dundas,  it  was 
decreed  by  the  court  below  that  Hepburn  and  the  heirs  of  Dundas 
should  pay  to  Dunlop  and  Co.,  or  their  agent,  the  sum  of 
|33,060.37,  being  the  amount  of  the  sura  awarded,  *  with  [  *  187  ] 
interest  thereon,  at  five  per  cent.,  from  the  1st  January,  1800, 
till  the  time  of  rendering  the  decree ;  but  that  the  sum  of  ^21,112, 
part  thereof,  might  be  discharged  by  a  conveyance,  within  a  certain 
time,  of  the  above  land  to  Auld,  in  trust  for  Dunlop  and  Co.  From 
this  decree  an  appeal  was  prayed  by  both  parties. 

In  the  other  suit,  brought  by  Hepburn  and  Dundas  against  Auld, 
a  decree  was  made,  that  upon  the  complainant's  paying  to  Auld,  as 
attorney  of  Dunlop  and  Co.,  the  sum  of  $11,966.37,  and  conveying  to 
tiie  said  Auld,  in  trust  for  Dunlop  and  Co.,  on  or  before  a  certain  day, 
the  above-mentioned  land,  the  said  Auld,  as  attorney  of  said  Dunlop 
and  Co.,  should  execute  and  deliver  to  Hepburn  and  Dundas  such  a 
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receipt  and  discharge  of  all  the  claims  and  demands  of  Danlop  and 
Co.  against  them  as  the  court  might  approve.  From  this  decree 
both  sides  again  appealed 

Against  so  much  of  these  decrees  as  compel  Auld  to  accept  of  a 
conveyance  in  trust  for  Dunlop  and  Co.,  in  part  discharge  of  the 
debt  decreed  to  be  paid  by  Hepburn  and  Dundas  to  Dunlop  and  Co, 
the  following  objections  have  been  made,  and  are  now  to  be  con- 
sidered :  — 

1st  That  Hepburn  and  Dundas  were  guilty  of  a  fraudulent 
misrepresentation  of  the  value  of  this  land ;  and,  also,  of  a  wilful 
concealment  of  the  defects  in  the  title,  whereby  Auld  was  induced 
to  enter  into  the  agreement  of  September,  1799. 

2d.  A  want  of  authority  in  Colin  Auld  to  enter  into  an  agreement 
for  taking  a  conveyance  of  land  in  discharge  of  the  debt  due  to 

Dunlop  and  Co. 
[  *  188  ]  *  3d.  The  refusal  of  Hepburn  and  Dundas  to  assign 
Grraham's  contract,  on  the  2d  of  January,  1800,  except  upon 
a  condition  which  they  had  no  right  to  exact,  and  their  intarference 
in  the  suit  with  Graham's  heirs,  and  the  comprcNuise  made  with 
them,  whereby  (it  is  contended)  they  disabled  themselves  from  exe- 
cuting the  agreement  of  September,  1799. 

4th.  That  the  title  to  the  land  is  yet  defective. 

5th.  That  the  former  decree,  dismissing  Hepburn  and  Dundas's 
bill  for  a  specific  performance,  is  a  perpetual  bar  to  the  relief  sought 
by  their  present  bill 

6th.  That  Dunlop  and  Co.,  being  aliens,  and  incapable  of  holding 
lands  in  Virginia,  a  court  of  equity  will  not  compel  them  to  execute 
their  agreement,  even  if  Hepburn  and  Dundas  had  been  always  in  a 
condition  to  perform  it  on  their  part 

1.  The  first  objection  appears  to  be  unsupported  by  the  evidence. 
In  respect  to  the  value  of  the  land,  the  representations  made  of  it  in 
the  letters  of  Hepburn  and  Dundas  to  Dunlop  and  Co.,  and  to  Colin 
Auld,  affirm  no  fact  which  is  proved  to  be  untrue.  Those  letters 
contain  expressions  of  the  opinion  of  Hepburn  and  Dundas,  that 
the  land  was  an  ample  security  for  the  debt  due  to  Dunlop  and  Co. ; 
and  it  must  be  admitted,  that  in  their  letter  to  Colin  Auld,  of  the  6th 
of  September,  1799,  they  seem  to  have  indulged  themselves  in  very 
extravagant  notions  of  its  value.  But  it  is  to  be  remarked  that  the 
grounds  of  this  calculation  are  fairly  stated  in  the  letter,  and  an 
opportunity  is  afforded  to  Auld  to  inquire  into  them,  and  to  judge 
for  himself:  besides  which,  it  should  be  recollected  that 
[  •  189  ]  Auld  having  agreed,  in  his  letter  *  of  the  4th  of  September, 
two  days  before  the  date  of  this  letter,  to  submit  to  the 
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award  of  arbitrators,  and  to  receive  an  assignment  of  Graham's 
contract  at  the  stipulated  sum  to  be  paid  by  Graham,  Hepburn  and 
Dundas  could  have  had  no  motive  at  that  time,  to  make  an  untrue 
representation  of  the  value  of  the  land.  At  no  antecedent  period 
does  it  appear  that  they  had  made  an  uncandid  statement,  upon  this 
subject,  to  Dunlop  and  Co.,  or  to  Auld.  Their  opinion  of  the  real 
value  of  the  property  might  be  incorrect ;  but  a  mistaken  opinion  of 
tiie  value  of  the  property,  if  honestly  entertained,  and  stated  as 
opinion  merely,  unaccompanied  by  an  assertion,  or  statement,  untrue 
in  tacty  can  never  be  considered  as  a  firaudulent  misrepresentation* 
That  Hepburn  and  Dundas  intended  no  deception,  is  evident  from 
ihe  following  considerations :  1.  That  the  offer  made  by  them  to 
Colin  Auld,  of  this  land,  was  that  of  a  security  only,  for  the  debt 
due  to  Dunlop  and  Co.,  which  was  declined  by  Auld,  upon  the  ground, 
that  if  payment  of  the  debt  to  Dunlop  and  Co.  was  to  be  postponed 
until  the  suit  with  Graham  should  be  concluded,  Dunlop  and  Co.  ought 
to  be  entitied  to  all  the  benefit  of  the  contract  with  Graham;  and 
for  this  reason,  a  ]»roposition  was  made  by  him  to  accept  an  assign- 
ment of  that  contract,  and  to  pay  the  difference  between  the  purchase* 
money  and  interest  thereon,  and  the  sum  which  might  be  awarded^ 
in  case  the  latter  should  fall  short  of  the  former.  2.  That  Hepburn 
and  Dundas  had,  in  the  year,  1796,  sold  this  land  to  Ghraham  for  the 
sum  at  which  Auld  agreed  to  take  it,  and  as  evidence  of 
their  opinion,  that  the  *  land  had,  since  that  sale,  risen  in  [  *  190  ] 
value,  they  had  instituted  a  suit  at  law  against  Graham  in 
order  to  avoid  the  sale,  and  to  recover  back  the  land.  If  any  further 
answer  to  this  objection  be  necessary,  it  may  be  sufficient  to  add, 
that  the  fraud  now  charged  against  Hepburn  and  Dundas  was  not 
thought  of,  and  certainly  not  imputed  to  them,  when  the  former  suit 
of  Hepburn  and  Dundas,  for  a  specific  performance,  was  depending. 

As  to  the  alleged  concealment,  by  Hepburn  and  Dundas,  of  defects 
in  tiieir  title,  there  is  every  reason  to  believe  that  they  were  unknown 
to  them  until  some  time  in  the  year  1805,  when  they  endeavored 
to  remove  them,  and  supposed  they  had  done  so.  The  only  objec- 
tion suggested  by  the  special  verdict  in  the  ejectment,  was  the  want 
of  a  partition  deed  between  the  original  grantees  of  this  land,  which 
objection  this  court  has  declared  to  be  insufficient  to  bar  Hepburn  and 
Dundas  from  asking  for  a  specific  performance  of  the  agreement 

2.  The  next  objection  to  the  decree  below  is,  that  Auld  had  no  author- 
ity, in  virtue  of  the  power  of  attorney  from  Dunlop  and  Co.,  to  enter 
into  an  agreement  to  receive  land  in  discharge  of  the  debt  due  by 
Hepburn  and  Dundas. 

This,  like  the  former,  is  a  new  objection,  not  thought  of,  or  argued, 
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as  a  reason  against  a  specific  performance  in  the  formar  suit  It  ia 
unnecessary  to  examine,  with  critical  nicety,  the  import  of  the  ex- 
pressions used  in  the  power  of  attorney  to  Auld  He  was  empowered 
to  sue  for,  and  to  compound  and  agree,  for  all  debts  due  to 
[  *  191  ]  Dunlop  and  Co.,  and,  in  *  general,  to  do  all  other  lawful  acts 
needful  for  those  purposes,  as  fully  as  Dunlop  and  Co.  could 
do.  Under  this  authority,  he  entered  in  the  agreement  with  Hepburn 
and  Bundas,  which,  there  is  no  reason  to  doubt,  he  commbnicated 
in  due  time  to  his  constituents,  and  it  is  perfectly  fair  to  consider 
their  acquiescence  in  that  agreement  as  amounting  to  a  ratification 
of  it  It  would  be  most  inequitable  to  permit  Dunlop  and  Co.,  at  the 
distance  of  many  years  after  this  agreement  was  made,  to  eontrorert 
the  authority  of  their  agent,  and  to  say  they  are  not  bound  to  perform 
it ;  although  it  must  be  admitted  that,  during  aU  that  time,  it  was  in 
iheir  power  to  enforce  it  against  Hepburn  and  Dundas,  had  it  been 
their  wish  or  interest  to  do  so. 

3.  The  third  objection  to  the  decrees  below,  is  the  refusal  of  Hep- 
bum  and  Dundas  to  assign  Graham's  contract  on  the  2d  January, 
1800,  except  upon  a  condition  which  he  had  no  right  to  exact,  and 
their  interference  in  the  suit  with  Graham's  heirs,  and  the  compvo- 
mise  made  with  them.  In  answer  to  the  different  parts  of  this  objeo 
tion,  it  might  be  sufficient  to  remaric,  that  they  were  urged  by  Colin 
Auld,  in  his  answer  to  Hepburn  and  Dundas's  former  bill ;  that  they 
were  considered  by  this  court,  and  decided  to  be  insufficient  to  de- 
prive Hepburn  and  Dundas  of  the  relief  prayed  for.  Howev^  true 
the  allegation  may  be,  that  Hepburn  and  Dundas  refused  to  assign 
Graham's  contract,  and  to  deliver  the  power  of  attorney  to  Auld,  on 
the  2d  of  January,  1800,  unless  Auld  would  first  execute  a  release  of 
all  claims  and  demands  of  Dunlop  and  Co.  against  Hepburn 
[  *  192  ]  and  Dundas,  yet  the  *  subsequent  conduct  of  Auld  amounted 
to  a  waiver  of  all  objections  on  that  account ;  his  and  his 
counsel's  letters  to  Edward  Graham,  in  which  he  was  asserted  to 
be  the  assignee  of  the  contract  with  Graham;  his  instructions  to 
Cook,  to  attend  to  the  ejectment,  and  to  get  it  brought  to  a  speedy 
decision;  his  engaging  counsel  in  that  suit ;  and,  in  short,  his  whole 
conduct  tiux>ughout  the  year  1800,  all  tend  to  prove  tiiat  the  transac- 
tion of  the  2d  of  January,  1800,  had  not,  in  any  manner,  impaired  tiie 
rights  of  the  parties  under  the  agreement  now  alleged  to  have  be^i 
violated  by  Hepburn  and  Dundas. 

As  to  the  compromise  said  to  have  been  made  by  Hepburn  and 
Dundas  with  the  claimants  under  Graham,  their  conduct  upon  that 
occasion  appears  to  have  been  unexceptionable.  That  a  judgment 
against  those  claimants,  at  an  early  day,  was  anxiously  desired  by 
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Auld,  and  the  assistance  of  Hepbtim  and  Dondas,  to  effect  that  object, 
was  expected  and  required  by  him,  is  apparent,  from  the  above  letters 
from  him  to  Edward  Graham,  and  from  many  other  facts  proved  in  the 
form^  suit.  The  endeavors  of  Auld  to  hasten  the  decision  of  the 
ejectment,  and  to  obtain  a  judgment  for  the  land,  seem  to  have  been 
unremitting,  until  some  time  in  December,  1800,  when  he  declined 
interfering  any  Airther  in  the  business ;  but  neither  then,  nor  at  any 
subsequent  period,  did  he  express  to  Hepburn  and  Dundas  a  disincli- 
nation to  obtain  a  judgment,  nor  did  he  forbid  them  from  proceeding 
to  effect  it  It  is  objected,  under  this  head,  that  Hepburn  and  Dun- 
das, contrary  to  an  express  stipulation  in  the  agreementwith 
Auld,  *  released  to  the  defendants  in  the  ejectment  the  rig^t  [  *  193  ] 
which,  as  trustee  for  Auld,  they  had  to  demand  mesne 
profits  during  the  time  that  Hepburn  and  Dundas  had  been  out  of 
possession  of  the  land ;  and,  further,  that  they  consented  to  permit 
those  defendants  to  retain  possession  of  the  premises  for  a  year 
after  the  judgment  was  rendered.  Neither  of  these  allegations  are 
supported  by  the  evidence  in  the  cause.  The  agreement  made  by 
Hepburn  and  Dundas  with  the  heirs  of  Graham,  in  relation  to  the 
costs  of  the  suit  and  the  mesne  profits,  disavows,  in  the  most  explicit 
terms,  all  power  in  them,  and  all  intention  to  release  either  of  those 
elaims,  but  stipulates  to  indenmify  those  defendants  against  these 
claims,  in  case  they  should  be  made  and  enforced  by  Auld,  who  is 
declared  to  be  alone  entitled  to  make  thenu  This  contract  of  indem- 
nity, therefore,  did  not  amount  to  a  release,  nor  did  it  impsdr  the 
rights  of  Dunlop  and  Co.,  under  their  agreement  with  Hepburn  and 
Dundas.  As  to  the  remainder  of  this  objection,  it  is  founded  alto- 
gether upon  the  deposition  of  Mr.  Sheffey,  the  counsel  for  Graham's 
heirs,  which,  as  it  is  explained  by  the  same  witness  in  a  subsequent 
deposition,  proves  no  more  than  that  such  a  proposition  had  been 
made  by  Edward  Graham  to  Mr.  Efepbum.  That  it  was  not  ac- 
cepted by  him,  is  manifest  by  the  judgment  itself,  which  is  uncondi- 
tional, as  well  as  by  an  agreement  made  between  Hepburn  and 
Dundas  and  Edward  Graham,  the  day  after  the  judgment  was 
entered* 

4.  The  next  objection  is,  that  the  title  of  *  Hepburn  and  [  *  194  ] 
Dundas  to  this  land,  or  to  some  part  thereof^  is  still  defec- 
tive. 

In  the  opinion  given  by  this  court,  at  February  t«rm,  1809,  in  the 
suit  brought  by  H^bum  and  Dundas,  for  a  specific  performance 
the  title  was  declared  to  be  unexceptionable ;  except,  1st  As  to  208 
acres,  being  the  part  of  Sarah  Bronaugh's  1,000  acres,  to  which  Tho- 
mas West  was  entitied  as  one  of  the  heirs  of  Mrs.  Bronaugh,  aM  of 
you  iiu  44 
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Francina  Turner;  and,  2dly.  As  to  1,000  acres,  the  original  share  of 
Thomas  West,  which  had  been  conveyed  by  him  to  Hepburn  and 
Dundas  by  a  deed  which  had  not  been  recorded.  These  defects  have 
since  been  cured  by  a  conveyance  to  Hepburn  and  Dundas  by  the 
heirs  of  Thomas  West,  bearing  date  the  20th  of  March,  1809,  of  all 
their  title  to  the  aforesaid  parcels  of  land. 

It  i?,  nevertheless,  contended,  that  this  conveyance  is  insufficient 
to  pass  a  clear  and  undisputed  title ;  inasmuch  as  the  land  may  be 
bound  by  the  claims  of  creditors,  or  of  purchasers  subsequent  to  the 
deed  from  Thomas  West  to  Hepburn  and  Dundas.  The  answer 
given  at  the  bar  to  these  suggestions  is  entirely  satisfactory  to  the 
court.  If  the  land  be  exposed  to  the  claims  of  subsequent  purchasers 
or  mortgagees  under  West,  to  be  effectual  against  Hepburn  and 
Dundas,  the  deeds  must  have  been  recorded  within  eight  months  after 
the  death  of  West,  at  the  latest  period,  either  in  the  general  court,  ot 
in  the  district  or  county  court  where  the  land  lies.  Had  any  such 
deeds  been  so  recorded,  it  was  in  the  power  of  Auld  to  have 
[  •  195  ]  proved  the  fact  by  the  •  records  of  some  one  of  those  courts ; 
and  tiie  want  of  such  proof  destroys  all  presumption  that 
any  such  conveyances  were  made. 

As  to  judgments  against  West,  they  too  must  be  of  record ;  and, 
after  a  lapse  of  ten  years  since  his  death,  the  court  cannot  presume 
the  existence  of  such  judgments.  As  to  specialties  in  which  the 
heirs  of  West  are  bound,  if  there  be  such,  which  is  not  proved,  they 
cannot  aflfect  this  land  in  the  hands  of  a  bond  fide  purchaser  under 
those  heirs. 

5.  The  next  objection  made  to  the  decrees  below,  is,  that  the  dis- 
mission of  the  former  bill  of  Hepburn  and  Dundas,  for  a  specific 
performance,  is  a  bar  to  their  present  bill  for  the  same  object  This 
objection  is  well  founded.  If  a  bill,  by  the  vendor  of  land,  seeking 
a  specific  performance  of  the  contract,  be  dismissed  on  account  of 
a  defect  in  the  title,  the  doors  of  a  court  of  equity  are,  and  ought  to 
be,  forever  closed  against  him,  notwithstanding  he  should,  afterwards, 
have  it  in  his  power  to  make  a  good  title ;  unless,  perhaps,  in  a  case 
where  an  original  bill,  in  the  nature  of  a  bill  of  review,  might  be  en- 
tertained. But  the  present  bill  is  not  founded  upon  new  matter,  dis- 
covered since  the  hearing  of  the  former  cause,  and  which  was  not  in 
the  power  of  Hepburn  and  Dundas  to  produce  at  that  time.  It  is 
not  pretended  that  he  was  ignorant  who  were  the  heirs  of  Thomas 
West,  or  that  he  could  not  as  well  have  procured  a  deed  from  them 
before,  as  after  the  former  decree.  His  ignorance  was  not  of  a  matter 
of  fact,  but  of  law.  He  erroneously  supposed  that  his  title 
[  *196  ]  was  good,  and  on  account  of  the  defects  existing  *in  it. 
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at  the  time  of  the  decree,  his  bill  was  dismissed.  The  rule  of  the 
court  of  equity  to  decree  a  specific  performance,  if  the  vendor  is 
able  to  make  a  good  title  before  the  decree  is  pronounced,  is  an  in- 
dulgence which  he  is  not  entitled  to  by  the  terms  of  his  contract.  A 
majority  of  this  court  approves  of  the  rule  as  a  general  one,  but  it  is 
not  disposed  to  extend  it  as  such.  If,  in  a  case  peculiarly  circum-  - 
stanced,  an  extension  of  the  time  for  completing  the  title  would  be 
prc^posed,  and  should  be  intended  to  be  granted,  the  court  would 
either  continue  the  cause,  in  order  to  give  the  vendor  time  to  perfect 
his  title,  or  would  dismiss  the  bill  without  prejudice. 

The  questions,  then,  which  remain  to.  be  decided,  are,  first, 
whether  Dunlop  and  Co.  are  entitled  to  the  relief  for  which  they 
specifically  prayed?  and  if  not,  then,  secondly,  are  they  entitled  to 
any  other,  and  what  relief,  under  the  general  prayer  in  their  bill  ? 

Ist.  The  relief  specifically  prayed  for  consists  of  two  parts,  1st. 
That  the  agreement  of  September,  1799,  may^  be  rescinded,  and  the 
sum  awarded,  with  interest,  decreed  to  be  paid.  K  this  should  be 
denied,  and  Dunlop  and  Co.  be  compelled  to  receive  a  conveyance 
of  the  land,  then,  2dly.  That  the  reasonable  value  only  of  the  land, 
at  the  time  when  the  title  was  perfected  should  be  allowed. 

As  to  the  first.  Most  of  the  objections  which  have  been  urged 
against  the  decree  of  the  court  below,  for  a  specific  performance, 
were  relied  upon  by  the  counsel  for  Dunlop  and  Co.,  as  sufficient  to 
set  aside  the  contract.  These  have  already  been  considered, 
and  the  result  has  been  shown  to  be,  that,  if  the  bill  *  of  [  *  197  ] 
Hepburn  and  Dundas,  for  a  specific  perf<»mance,  were  un- 
affected by  the  dismission  of  their  former  bill,  none  of  these  objec- 
tions would  be  sufficient  to  preclude  them  firom  the  relief  sought  by 
their  present  bilL  If  so,  they  are  insufficient  to  enable  Dunlop  and 
Co/to  obtain  a  decree  to  rescind  the  contract  There  are  many 
cases  in  which  a  court  of  equity,  although  it  would  not  decree  a 
specific  performance,  will  yet  refuse  to  order  a  contract  to  be  can- 
celled. The  inability  of  the  vendor  to  make  a  good  title  at  the  time 
the  decree  is  to  be  pronounced,  furnishes  a  \f^rj  good  reason  for  ex- 
cluding him  from  relief  in  a  court  of  equity;  and  yet  it  does  not  fol- 
low that  the  court  will,  for  this  reason  merely,  set  aside  the  contract 
Generally  speaking,  a  court  of  law  is  competent  to  afford  an  ade- 
quate remedy  to  either  party,  for  a  breach  of  the  contract  by  the 
other,  fix>m  whatever  cause  it  may  have  proceeded ;  and  whenever 
this  is  the  case,  a  resort  to  a  court  of  equity  is  improper. 

But  if  the  contract  ought  not  in  conscience  to  bind  one  of  the  par- 
ties, as  if  he  had  acted  under  a  mistake,  or  was  imposed  upon  by  the 
other  party,  or  the  Hke,  a  court  of  equity  will  interpose  and  afford 
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a  relief,  which  a  court  of  common  law  cannot,  by  setting  aside  the  coin 
tract;  and  having  thus  obtained  jurisdiction  of  the  principal  ques- 
tion, that  court  will  proceed  to  make  such  other  decree  as  the  justice 
and  equity  of  the  case  may  require.  Whether  inability  in  the  ven- 
dor to  make  a  title,  is,  of  itself,  unattended  by  some  peculiar  cin»m« 
stances  of  hardship,  sufficient  to  justify  the  court  in  setting 
[  •  198  ]  aside  *  the  contract,  need  not  now  be  decided.  This  is  cer» 
tainly  not  a  case  where  the  exercise  of  this  branch  of  equity 
jurisdiction  can  be  fairly  demanded  by  Dunlop  and  Co.  Within  a 
month  after  the  recovery  of  the  judgment  against  the  heirs  of  Gra* 
ham,  Hepburn  and  Dundas  tendered  to  Colin  Auld,  a  conveyance  of 
the  land,  which  was  refused,  not  on  account  of  any  defect  in  the 
title,  but  for  reasons  which  would  equally  have  operated  with  him 
had  there  been  no  such  defect.  Immediately  after  the  defects  in  the 
title  were  pointed  out  by  this  court,  they  were  removed,  and  the  con* 
veyance  of  an  unexcegtionable  title  was  tendered  and  refused.  Had 
Hepburn  and  Dundas  been  in  a  condition  to  make  such  a  title  a 
month  sooner,  this  court,  instead  of  dismissing  their  bill,  would  have 
decreed  a  specific  performance.  Under  such  circumstances,  it  would 
be  inequitable  to  set  aside  the  contract  The  alienage  of  the  com* 
plainants  is  urged  as  an  additional  reason  for  setting  aside  this  con- 
tract. Although  the  incapacity  of  the  purchaser  to  hold  land,  might 
afford  a  reason  for  denying  a  specific  performance  upoi^  the  prayer  of 
Hepburn  and  Dundas,  (a  point,  however,  not  intended  to  be  decided,) 
it  is  certainly  insufficient  to  entitle  the  vendor,  under  the  circum- 
stances of  this  case,  to  a  decree  to  rescind  the  contract.  But  the 
court  does  not  mean  to  intimate  an  opinion  that  the  terms  of  this 
contract  did  expose  this  land  to  the  danger  which  is  apprehended. 
It  appears  by  the  contract,  and  the  previous  correspondence  be- 
tween these  parties,  that  they  contemplated  a  sale  of  ttis 
[  •  199  ]  land,  in  the  event  of  the  contract  *  with  Graham  being 
rescinded,  and  that  the  proceeds  thereof  should  be  paid  over 
to  Auld,  in  discharge  of  so  much  of  the  debt  due  by  Hepburn  and 
Dundas  to  Dunlop  and  Co.,  as  the  purchase-money  due  by  Graham, 
with  interest  thereon  to  the  1st  of  January,  1800,  would  amount  to ; 
and  this,  whether  the  land  should  sell  for  more  or  less  than  that  sum. 
In  this  view  of  the  case,  the  land  was  considered  as  a  security  for  a 
stipulated  sum,  and  Hepburn  and  Dundas  were  constituted  trustees 
for  whoever  might  become  the  purchasers  6f  it.  A  conveyance  to  Auld 
or  to  Dunlop  and  Co.  does  not  appear  to  have  been  contemplated* 
But  if,  in  point  of  law,  it  should  be  true  that  Auld,  by  neglecting  to 
proceed  against  Graham's  representatives  for  the  recovery  of  the  land, 
in  the  name  of  Hepburn  and  Dundas,  separated  the  interests  of  his 
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coDstitaents,  this  can  surely  afford  no  sound  reason  for  setting  aside 
tlie  contract  It  is  sufficient,  if  Hepburn  and  Dundas  are  able  and 
rea(fy  to  make  a  conveyance  when  they  shall  be  required  to  do  so. 

2d.  The  other  specific  relief  prayed  for,  is,  that  Hepburn  aYid  Dun- 
das may  be  credited  on  account  of  the  land  for  no  mote  than  its  real 
value  in  March,  1809,  when  a  conveyance  was  tendered  and  refused. 
A  decree  of  this  sort  would  be  an  anomaly  in  the  jurisprudence  of  a 
court  of  equity.  It  would  be  an  affectation  of  decreeing  a  specific 
performance  contrary  to  the  terms  of  the  contract  upon  which  the  de- 
cree is  to  operate.  It  would  be,  in  fact,  to  make  a  contract  for  the 
parties  altogether  different  firom  what  they  had  made  for 
thenuselves,  and  then  to  decree  *  an  execution  of  it  There  [  •  200  ] 
is  no  precedent^  and  certainly  no  principle  of  equity  to  sanc- 
tion such  a  decree.  Either  the  contract  of  the  parties  must  be  exe- 
cuted acc(Mrding  to  the  terms  of  it,  or  it  cannot  be  executed  at  all. 

The  only  remaining  question,  then,  is,  whether,  under  the  general 
{Hrayer,  the  court  can  grant  any,  and  what  relief? 

There  can  be  no  question  but  that  it  is  competent  to  Dunlop  and 
Ca  to  ask  for  a  specific  performance  of  the  agreement,  so  far  as  it 
can  now  be  performed,  although  the  court  cannot  listen  to  a  similar 
prayer  from  Hepburn  and  Dundas.  But  this  is  not  the  relief  specifi- 
cally Btated  in  this  bill;  and  it  is  supposed  to  be  unreasonable  to 
compel  a  specific  performance  under  the  general  prayer  for  relief,  in 
opposition  to  the  specific  prayer  that  the  contract  may  be  set>  aside 
To  this  objection,  it  may  weU  be  answered,  that  if  it  be  improper  to 
rescind,  or  to  modify  the  contract,  nothing  remains  to  be  done,  under 
the  general  prayer,  but  to  dismiss  tiie  bill,  or  to  decree  an  execution 
of  the  contaract  But  as  the  former  cannot  be  presumed  to  be  the  ob- 
ject of  the  general  prayer,  it  would  seem  to  follow  that  an  execution 
of  the  contract  was  intended  to  be  asked  for,  in  case  the  specific  re- 
lief should  be  denied. 

For  these  reasons  the  court  will  decree  a  specific  performance,  so 
far  as  it  is  practicable,  and  considering  Hepburn  and  Dundas  as 
tmsteea  for  the  person  or  persons,  to  whom  this  land  may  be  sold, 
the  conveyance  will  be  decreed  to  be  made  to  such  persons 
•as  may  become  the  purchasers  of  the  land  under  the  [  •201  ] 
deon^  ot  this  court 

The  residue  of  tiie  decree  below,  which  allows  to  the  complainants, 
Dunlop  and  Ck).,  interest  upon  the  sum  awarded,  firom  the  1st  of 
January,  1800,  to  the  time  of  the  decree,  is  objected  to  by  Hepburn 
and  Dundas,  upon  the  ground  that  the  purchaser  of  land,  to  whom 
neither  a  conveyance  has  been  made,  or  possession  delivered,  is  to  be 
coQsideted  in  equity  as  the  owner,  and,  of  course,  entided  to  the 

44* 
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rents  and  profits ;  and  that  the  right  of  the  vendor  to  the  purchase- 
money  draws  after  it  a  correspondent  right  to  demand  interest,  upon 
the  same  until  it  is  paid.  This,  it  must  be  ac^owledged,  is  the 
general  principle  which  prevails  in  the  courts  of  equity. 

But  it  would  seem  to  be  inequitable  to  apjdy  it  to  a  case  like  the 
present.  Here  the  purchase-money  was  in  the  hands  of  the  vendor, 
at  the  time  the  contract  was  made.  It  consisted  of  a  debt  due  by 
the  vendor  to  the  purchaser,  which  the  former  bound  himself,  by  hb 
agreement,  to  discharge  by  bills  oi  exchange  or  cash,  or  by  an  assign- 
ment of  a  contract  for  land,  and  a  conveyance  of  a  good  title  to  it, 
and  with  money  to  make  up  any  deficiency  which  mi^t  arise  by  the 
agreed  price  of  the  land  falling  short  of  the  debt.  Neither  bills  nor 
cash  were  paid,  nor  was  the  contract  assigned,  or  a  conveyance 
made,  for  it  turned  out  that  the  vendor  could  not  make  a  good  title 
to  the  whole  of  the  land  until  March,  1809.  They  have  always 
retained  possession,  and  the  land  is,  in  reality,  unproductive 
[  *  202  ]  of  profits  in  any  measure  equal  to  the  interest  on  the  *  debt. 
This  debt  unquestionably  bore  interest  firom  the  moment  it 
was  ascertained  and  agreed  to  be  paid ;  and  not  having  been  paid, 
nor  a  tender  of  a  good  title  to  the  land  made,  until  March,  1809,  it 
would  be  highly  unjust  to  stop  interest  on  liie  debt,  until  that  p^od 

The  written  arguments  of  the  counsel,  which  have  been  sent  to 
the  court,  present  two  questions  in  relation  to  interest,  which  remain 
to  be  noticed.  It  is  contended,  by  the  counsel  for  Dunlop  and  Ca^ 
that  interest  ought  to  be  calculated  upon  the  sum  composed  of 
principal  and  interest,  stated,  by  the  arbitrators,  to  be  due  on  the  Isl 
of  January,  1800,  at  the  rate  of  6  per  cent  per  annmn,  firom  l^t  day* 
On  the  other  side,  it  is  insisted  that  no  more  Hian  5  p^  cent  per 
annum  should  be  allowed,  and  this  not  on  the  sum  found  by  tiie 
arbitrators  to  be  due,  but  upon  the  principal  sum  only* 

The  court  is  of  opinion  that,  although  the  award  does  not  direct 
the  sum  which  is  found  to  be  due  by  Hepburn  and  Dundas,  to  be 
paid  to  Dunlop  and  Ck>.,  yet  it  ascertains  the  sum  which  was  due  on 
the  1st  of  January,  1800,  and  the  agreement  upon  which  the  sab' 
mission  was  made  bound  Hepburn  and  Dundas  to  pay  that  som, 
when  it  should  be  so  ascertained  The  two  instruments,  tak^i 
together,  amount  to  a  contract  to  pay  a  specific  sum,  and  are  cleaiiy 
within  the  words,  as  well  as  the  fair  interpretation  of  liie  law  of 
Virginia,  passed  in  the  year  1796,  which  fixed  the  rate  of  interest  at 
6  per  cent  per  annum«  This  principle  being  aettled,  it 
[  *203  ]  follows  that  the  interest  must  be  calculated  upon  the  *sum 
ascertained  by  the  award  to  be  due  on  the  1st  of  January, 
1810.    To  separate  the  principal  firom  the  interest,  even  if  the  award 
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furnished  mateiiak  for  such  an  operation,  would  be,  in  effect,  to  set 
aside  the  award,  and  to  vary  the  agreement  with  which  it  is  inti- 
mately connected. 

It  is  therefore  the  opinion  of  the  court,  that  Hepburn  and  Dundas 
ought  to  pay  interest  upon  the  sum  awarded  by  the  arbitrators,  after 
the  rate  of  6  per  cent,  per  annum,  from  the  1st  of  January,  1800,  to 
the  27th  of  March,  1809,  when  they  were  able  to  make,  and  did  in 
&ct  tender,  a  good  and  sufficient  conveyance  to  the  agent  of  Dunlop 
and  Co.  Prom  the  27tti  of  Mardi,  1809,  interest  ought  to  stop ;  but 
Hepburn  and  Dundas  ought  to  account  with  Dunlop  and  Co.,  for  the 
rents  and  profits  of  the  6,000  acres  of  land,  from  that  period  to  the 
time  of  rendering  this  decree. 

8  W.  290;  8  W.  880}  18  P.  864;  6  H.  114. 


^  TpB  St.  Jozb  Indiano.     Ldzaur,  Claimant    [  *208  ] 

1  W.  808. 

An  agent  abroad,  who  parchases  in  pnrsaanoe  of  orders,  maj  vest  the  property  immediately 
in  his  principal,  by  pnrchasingon  his  exdnsire  credit,  or  making  an  absolute  appropriation 
of  the  property  to  him. 

Bttt  if  he  intends  to  execute  the  order  by  his  own  goods,  or  goods  purchased  on  his  own 
aedit,  and  thus  made  his  own,  and  consigns  them  to  bis  own  house,  to  be  delivered  to  the 
principal  when  certain  conditions  ara  complied  with,  the  property  is  not  devested  from  the 
agent,  and  is  at  his  risk. 

Appbal  from  the  circmt  court  tor  tiie  district  of  Massachusetts. 
The  ship  St  Joze  Indiano,  bound  from  Liverpool  to  Rio  de  Janeiro, 
WdLS  captured  and  sent  into  the  United  States,  as  prize  of  war,  in  the 
summer  of  1814.  The  ship  and  most  of  the  cargo  were  condemned  as 
Biitish  property  in  the  circmt  court,  and  there  was  no  appeal  by  any 
of  the  claimants  except  in  behalf  of  Mr.  J.  Lizaur,  of  Bio  de  Janeiro. 
The  right  of  Mr.  J.  Idzaur  to  have  restitution  of  property  belonging 
to  him  at  the  time  of  capture,  was  not  contested  by  the  captors ;  but 
it  was  contended  that  the  property  in  question,  when  captured,  was 
at  the  ride  of  the  shippers,  Messrs.  Dyson,  Brothers,  and 
Co.,  of  Liverpool  The  bill  of  *  lading  did  not  specify  any  [  *  209  ] 
order,  or  account  and  risk.  The  invoice  was  headed, 
^  Consigned  to  Messrs.  Dyson,  Brothers,  and  Finnic,  by  order  and  fqr 
account  of  J.  Lizaur.'^     In  a ,  letter  accompanying  the  bill  of  lading 
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and  invoice,  of  the  4th  of  May,  1814,  from  Dyson,  Brothers,  and  Co., 
to  Dyson,  Brothers,  and  Finnie,  they  say,  <<  For  Mr.  Lizaur,  we  open 
an  £U!Count  in  our  books  here,  and  debit  him,  &c.  We  cannot  yet 
ascertain  the  proceeds  of  his  hides,  &c,,  but  find  his  order  for  goods 
will  far  exceed  the  amount  of  these  shipments ;  therefore,  we  consign 
the  whole  to  you,  that  you  may  come  to  a  proper  understanding  with 
him."  The  house  of  Dyson,  Brothers,  and  Co.^  of  Liverpool,  and  of 
Dyson,  Brothers,  and  Finnie,  of  Bio,  consist  of  the  same  persons; 
goods  claimed  in  behalf  of  the  latter  house  were  condenmed  on  ihe 
ground  iheA  both  firms  represented  the  same  parties  in  interest,  and 
from  this  decision  there  was  no  appeal 

Harper  J  for  the  appellant  and  claimant. 

Dexter  J  contra. 

[  *  211  ]      *  Story,  J.,  delivered  the  opinion  of  the  court,  and,  after 

stating  the  facts,  proceeded  as  follows :  — 
The  single  question  presented  on  these  facts  is,  in  whom  the  prop* 
erty  was  vested  at  the  time  of  its  transit;  if  in  'Mr.  Lizaur,  then  it  is 
to  be  restored ;  if  in  the  shippers,  then  it  is  to  be  condemned.  It  is 
contended,  in  behalf  of  the  claimant,  that  the  goods  having  been 
purchased  by  the  order,  and  partly  with  the  frmds,  of  Mr.  Lizanx^ 
the  property  vested  in  him  immediately  by  the  purchase,  and  the  con- 
tract being  executed  by  the  sale,  no  ddivery  was  necessary  to  perfect 
the  legal  title ;  that  nothing  was  reserved  to  the  shippers  but  a  mere 
right  of  stoppage  in  transitu^  and  that,  if  they  had  been  burnt  before 
the  shipment,  or  lost  during  the  voyage,  the  loss  must  have  frdlen  on 

Mr.  Lizaur. 
[  *212  ]      *  The  doctrine  as  totiie  rij^t  of  stoppage  in  trcmaUm^  oan- 

not  apply  to  this  case.  That  right  exists  in  the  single  case 
of  insolvency,  and  presupposes,  not  only  that  the  property  has  passed 
to  the  consignee,  but  t^at  possession  is  in  a  third  person  in  the  transit 
to  the  consignee.  It  cannot,  therefore,  touch  a  case  where  tiie  actual 
or  constructive  possession  still  remains  in  the  shifqper  or  his  exclusive 
agents.  In  general,  the  rules  of  the  prize  court,  as  to  the  vesting  of 
jnoperty,  are  the  same  with  those  of  the  common  law,  by  which  the 
thing  sold,  after  the  completion  of  the  contract,  is  {oopediy  at  the 
risk  of  the  purchaser.  But  the  question  still  recurs,  when  is  the  con* 
tract  executed  ?  It  is  certainly  competent  for  an  agent  abroad,  who 
purchases  in  pursuance  of  orders,  to  vest  the  pK^ierty  in  his  principal 
iyimediately  on  the  purchase.  This  is  the  case  when  he  purchases 
exclusively  on  the  credit  of  his  principal,  or  makes  an  abeolnti 
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appropriation  and  •designation  of  the  property  for  his  [•213] 
principal  But  where  a  merchant  abroad,  in  pursuance  of 
orders,  either  sells  his  own  goods,  or  purchases  goods  on  his  own  credit, 
(and  thereby,  in  reality,  becomes  the  owner,)  no  property  in  the  goods 
vests  in  his  correspondent  until  he  has  done  some  notorious  act  to 
devest  himself  of  his  title,  or  has  parted  with  the  possession  by  an 
actual  and  unconditional  delivery  for  the  use  of  such  correspondent 
Until  that  time  he  has  in  contemplation  the  exclusive  property,  as 
well  as  possession ;  and  it  is  not  a  wrongful  act  in  him  to  convert 
ihem  to  any  use  which  he  pleases.  He  is  at  liberty  to  contract  upon 
any  new  engagements,  or  substitute  any  new  conditions  in  relation 
to  the  shipment.  These  principles  have  been  frequently  recognized 
in  prize  causes  heretofore  decided  in  this  court  In  the  present  case, 
the  delivery  to  the  master  was  not  for  the  use  of  Mr.  Ldzaur, 
but  for  the  consignees,  a  house  composed  of  the  ^  same  [  •  214  ] 
persons  as  the  shippers,  and  acting  as  their  agents.  They, 
therefore,  retained  the  constructive  possession,  as  well  as  right  of 
property,  in  the  shippers ;  and  it  is  apparent  from  the  letter,  that  the 
shippers  meant  to  reserve  to  themselves  and  to  their  agents,  in  rela* 
tion  to  the  shipment,  all  those  powers  which  ownership  gives  over 
property.  It  is  material,  also,  in  this  view,  that  all  the  papers  re- 
specting the  shipment,  were  addressed  to  their  own  house,  or  to  a 
house  acting  as  their  agents,  and  the  claimants  could  have  no  know- 
ledge or  control  of  the  shipment,  unless  by  the  consent  of  the  con- 
signees, under  friture  arrangements  to  be  dictated  by  them.  In  this 
view,  this  case  cannot  be  distinguished  from  that  of  Messrs.  Kimmell 
and  Alvers ;  and  it  steers  wide  of  the  distinction  upon  which  Messrs. 
Wilkins's  claim  was  sustained.  The  Merrimack,  8  C.  317.  The 
authorities  also  cited  at  the  argument  by  the  captors  are  exceed- 
ingly strong  to  the  same  effect  The  Aurora,  4  Rob.  218,  ap- 
proaches very  near  to  the  present  case.  There  the  shipment,  by 
the  eatress  agreement  of  the  parties,  was,  in  reality,  going  for 
the  use,  and  by  the  order,  of  the  purchaser,  but  consigned  to  other 
persons,  who  were  to  deliver  them  if  they  were  satisfied  for  the 
payment  And  Sir  William  Scott  there  quotes  a  case  as  having 
been  lately  decided,  where  goods  sent  by  a  merchant  in  Holland,  to 
A.,  a  person  in  America,  by  order,  and  for  account,  of  B.,  with  direc- 
tions not  to  deliver  them  unless  satisfaction  should  be  given  for  the 
payment,  were  condemned  as  the  property  of  the  Dutch  shippers. 

•  On  the  whole,  the  court  are  unanimously  of  opinion  [  •  215  ] 
that  the  goods  included  in  this  shipment  were,  during  their 
transit,  the  property,  and  at  the  risk  of  the  shippers,  and,  therefor^, 
sabject  to  condemnation.     The  daim  of  Mr.  Lizaur  must,  therefore, 
be  rejected.  Sentence  affirmed^  ioiih  costs. 

uigiiizea  oy  '^^jOOV  Iv^ 
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Bbnnbr  and  Bussard  v.  Marshall. 

I  W.  215. 

The  commencement  of  another  snit  for  the  same  cause  of  action  in  the  coort  of  anotibar 
State  8inoe  the  last  oontinoance,  cannot  he  pleaded  in  abatement  of  the  original  tnit. 

If  matter  in  abatement  is  pleaded  puU  darrein  eomUnvance^  the  jodgment,  if  against  the 
defendant,  is  peremptory. 

Where  the  action  is  brought  for  a  snm  certain,  or  which  may  be  rendered  certain  by  con^m> 
tation,  judgment  for  the  damages  may  be  entered  by  the  coort  without  a  writ  of  inquiry. 

Error  to  tbe  circuit  court  for  the  District  of  Ckdambia  for  Wash- 
ington county.  The  defendant  in  error,  at  June  term,  1813,  declared 
against  the  plaintiflb  in  error,  in  assumpsit^  upon  an  inland  bill  <rf 
exchange,  drawn  by  one  Bootes,  on  Benner  and  Bussard,  and 
accepted  by  them ;  to  which  declaration  they  pleaded  non  (US%mp9Uy 
and  issue  was  thereupon  joined,  and  the  cause  was  continued  to 
December  term,  1813.  At  that  term  the  plaintiffi  in  error 
[  *  216  ]  appeared,  and  *  pleaded  that,  after  the  last  continuance, 
another  suit  for  the  same  cause  of  action  was  commenced, 
in  a  state  court  in  Virginia.  This  plea  having  been  adjudged  bad, 
a  final  judgment  was  rendered  for  the  plaintiffs,  and  the  damages 
assessed  by  the  court. 

[  *  217  ]      ^  Jones  and  Key^  for  the  plaintiff  in  error 

Lecy  for  the  defendant  in  error. 

Story,  J.,  delivered  the  opinion  of  the  court. 

The  first  question  in  this  case  is,  whether  the  commencement  of 
another  suit  for  the  same  cause  of  action  in  the  court  of  another 
State,  since  the  last  continuance,  can  be  pleaded  in  abatement  of 
the  original  suit  It  is  very  clear  that  it  cannot  A  subsequent  suit 
may  be  abated  by  an  allegation  of  the  pendency  of  a  prior  suit ;  but 
the  converse  of  the  proposition  is,  in  personal  actions,  never  true. 
The  decision  of  the  circuit  court  of  the  District  of  Ck)lumbia,  ovei^ 

ruling  the  plea,  was  therefore  correct 

[  •  218  ]       •  The  next  question  is,  whether  the  judgment  rendered  on 

the  overruling  of  the  plea  ought  to  have  been  peremptory^ 

or  an  award  of  respondeas  muter.     This  point  is  completely  settled 

by  authority.    If  matter  in  abatement  be  pleaded /;£M#  darrien  ctm^ 
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timumce^  the  jadgment,  if  against  the  defendant,  is  peremptory,  as 
well  on  demurrer  as  on  trial 

The  last  question  is,  whether  judgment  could  be  entered  up  for 
the  plaintiif  for  the  amount  of  his  damages  by  the  court,  without  a 
writ  of  inquiry.  This  also  is  completely  settled  by  authority  in  all 
cases,  whether  the  action  is  brought  for  a  sum  certain,  or  which  may 
be  made  certain  by  computation. 

Judgment  affirmed^  with  costs. 

13  P.  136. 


•  MoREAN  V.  Thb  United  States  Insurance  Company.  [  *  219  J 

1  W.  219. 

Tbe  insarer  on  memorandam  articles  is  onlj  liable  for  a  total  loss,  which  can  never  happen 
where  the  cargo,  or  a  part  of  it,  has  been  sent  on  by  the  insured,  and  reaches  the  original 
port  of  its  destination. 

Where  the  tihip  bein^  cost  on  shore  near  the  port  of  destination,  the  agent  of  the  insored 
employed  persons  to  unlade  as  much  of  the  cargo  (of  corn)  as  conld  be  saved,  and  nearly 
one  half  was  landed,  dried,  and  sent  on  to  the  port  of  destination,  and  sold  by  the  con- 
signees at  about  one  quarter  the  price  of  sound  com ;  this  was  held  not  to  i)e  a  total  loss, 
and  the  insurer  not  to  be  liable. 

Error  to  the  circuit  court  for  the  district  of  Pennsylvania.  This 
was  an  action  commenced  by  the  piaintifF  in  error,  upon  a  policy  of 
insurance,  dated  the  14th  of  December,  1812,  on  goods  on  board  the 
brig  Betsey,  at  and  from  Cape  Henry,  to  Lisbon,  at  a  pcemium  of 
six  per  cent.,  on  which  $5,000  were  underwritten  by  the  defendants, 
and  valued  at  that  sum,  declared  to  be  against  all  risks,  except 
British  capture,  warranted  American  property.  The  jury  found  a 
verdict  for  the  plaintiff^  subject  to  the  opinion  of  the  court,  upon  the 
following  facts  agreed  by  the  parties.  The  cargo  consisted  of  4,406 
bushels  of  Indian  corn,  one  hundred  barrels  of  navy  bread,  and 
twenty  barrels  of  corn  meal.  The  brig  sailed  from  Baltimore,  on 
the  11th  of  November,  1812,  and  from  Cape  Henry,  on  the  13th  of 
the  same  month.  She  experienced  on  her  voyage  many 
and  severe  gales  of  *  wind.  On  the  18th  of  December,  [  *  220  ] 
she  passed  the  rock  of  Lisbon,  and  came  to  anchor  about 
four  miles  below  Belem  Castle.  She  leaked  considerably,  in  conse- 
quence of  the  injury  she  had  sustained  from  the  severe  gales  to 
which  she  had  been  exposed.     After  passing  the  rock  the  wind  died 
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away,  and  the  cuirent  being  adverse,  she  came  to  anchor.  The 
master  and  supercargo  landed,  went  through  the  customary  forms  at 
Belem  to  obtain  a  permit  to  pass  the  castle,  and  then  proceeded  to 
Lisbon.  The  health  boat  visited  the  brig,  and  ordered  her  to  get 
above  the  castle  as  soon  as  possible.  On  the  19th,  she  was  again 
exposed  to  a  heavy  and  fatal  gale,  and  drove  ashore  near  to  the 
Belem  Castle,  the  sea  breaking  over  her,  and  the  crew  hanging  by 
the  rigging  to  preserve  their  lives.  The  supercargo  considered  both 
vessel  and  cargo  as  totally  lost  By  directions  of  the  custom-house, 
as  much  of  the  cargo  as  could  be  got  out,  was  unladen  by  a  number 
of  French  prisoners,  who  were  employed  for  that  purpose.  The 
cargo  was  all  wet,  and  the  part  of  it  which  was  then  taken  out  was 
carried  to  the  fort,  where  it  was  spread  and  dried.  From  thence  it  was 
carried  to  Lisbon  in  lighters,  and  was  sold  in  the  corn  market  by  the 
consignee  of  the  cargo.  The  quantity  so  saved  and  sold  amounted 
to  about  1,988  bushels,  which  was  sold  at  fifty  cents  a  bushel, 
whereas  the  price  of  sound  com  was  two  dollars  and  twenty-five 
cents  a  bushel.  The  supercargo  petitioned  for  liberty  to  sell  the  com 
at  the  place  where  it  was  first  deposited  and  dried,  which  could  not 

be  granted,  and  he  was  obliged  to  submit  to  the  custom  of 
[  *221  ]  the  place,  and  allow  it  to  be  sold  at  the  com  *  market. 

The  brig  was  so  completely  wrecked,  that  she  was  sold, 
with  her  materials,  where  she  lay,  in  lots.  Had  the  supercargo  been 
left  to  the  firee  exercise  of  his  own  judgment,  he  would  not  have 
attempted  to  save  any  part  of  the  cargo,  in  consequence  of  the 
total  damage,  and  the  great  expense  of  saving  it.  The  net  proceeds 
of  the  cargo  were  not  much  more  than  the  expenses  of  saving  it, 
including  those  of  the  supercargo.  The  port  of  Lisbon  commences 
above  Belem  Castle,  and  the  custom  of  the  place  is,  to  discharge 
cargoes  of  corn  between  that  castle  and  Cantara,  which  latter  place 
is  firom  one  to  two  miles  below  Lisbon.  The  vessel  never  arrived  at 
her  port  of  discharge.  On  the  22d  of  December  she  was  entered  at 
the  custom-house,  by  the  American  vice-consul,  which,  he  said,  was 
necessary ;  but  port  dues  do  not  attach  to  vessels  till  they  pass  the 
castle.  Still,  as  part  of  the  cargo  was  carried  to  Lbbon,  the  entry 
was  made  by  the  consul,  and  the  dues  were  paid.  On  the  11th  of 
March,  1813,  the  plaintiff,  having  received  notice  of  the  shipwreck, 
offered  to  abandon,  which  was  refased.  Upon  these  facts,  the  circuit 
court  gave  judgment  for  the  defendants,  and  the  cause  was  brought 
by  writ  of  error  into  this  court 

Pinkney^  for  the  plaintiff 

Harper i  contra. 
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•  Washington,  J.,  delivered  the  opinion  of  the  conrt,  and,  [  *  224  ] 
after  stating  the  facts,  proceeded  ias  follows :  — 

All  considerations  connected  with  the  loss  of  the  cargo,  in  respect 
to  quantity  or  value,  may,  at  once,  be  dismissed  firom  the  case.  As 
to  memorandum  articles,  the  insurer  agrees  to  pay  for  a  total  loss 
only,  the  insured  taking  Upon  himself  all  partial  losses  without 
exception. 

If  the  property  arrive  at  the  port  of  discharge,  reduced  in  quantity 
or  value,  to  any  amount,  the  loss  cannot  be  said  to  be  total  in  reality, 
and  the  insured  cannot  treat  it  as  a  total,  and  demand  an  indemnity 
for  a  partial  loss.  There  is  no  instance  where  the  insured  can 
demand  as  for  a  total  loss,  that  he  might  not  have  declined  an  aban- 
donment, and  demand  a  partial  loss.  But  if  the  property  insured  be 
included  within  the  memorandum,  he  cannot,  under  any  circum- 
stances, call  upon  the  insurer  for  a  partial  loss,  and,  consequently,  he 
cannot  elect  to  turn  it  into  a  total  loss.  These  principles 
are  clearly  established  by  the  case  of  Mason  v.  Skurray,  *  [  *  225  ] 
at  N.  P.  1780;  Park,  116;  Marshall,  Condy's  ed.223; 
Neilson  v.  The  Columbian  Insurance  Company,  3  Caines's  R.  108 ; 
Cocking  V.  Prazer,  Park,  114 ;  Marshall,  227,  Condy's  ed. ;  M' An- 
drews V.  Vaughan,  at  N.  P.  1793,  lb. ;  Dyson  v,  Rowcroft,  3  Bos. 
&  PuL  474 ;  and  Magrath  and  Huggins  v.  Church,  1  Caines's  R. 
196.  The  only  question  that  can  possibly  arise,  in  relation  to 
memorandum  articles,  is,  whether  the  loss  was  total  or  not;  and 
this  can  never  happen  where  the  cargo,  or  a  part  of  it,  has  been 
sent  on  by  the  insured,  and  reaches  the  original  port  of  its  des- 
tination. Being  there  specifically,  the  insurer  has  complied  with 
his  engagements ;  every  thing  like  a  promise  of  indemnity  against 
loss  or  damage  to  the  cargo  being  excluded  from  the  policy.  If 
the  question  turn  upon  the  totality  of  the  loss,  unconnected  with 
the  subject  of  loss,  by  deterioration  of  the  cargo  in  value,  or  reduc- 
tion in  quantity,  there  is  no  difference  between  memorandum  and 
other  articles.  K  the  loss  be  total  in  reaUty,  or  is  such  as  the  insured 
is  permitted  to  treat  as  such,  he  is  entitled  to  abandon  and  recover 
ns  for  a  total  loss  in  the  case  of  memorandum  articles,  but  always 
with  this  exception,  that  he  is  not  permitted  to  turn  a  partial  into  a 
total  loss.  Keeping  this  distinction  in  view,  the  loss  of  the  voyage 
by  capture,  shipwreck,  or  otherwise,  may  be  treated  as  a  total  loss. 
This  is  the  doctrine  in  the  case  of  Dyson  v.  Rowcroft,  in  which  the 
right  to  abandon  was  placed,  not  upon  the  ground  of  deterioration  of 
the  cargo,  but  upon  the  justifiable  necessity  which  resulted 
from  it  of  throwing  tiie  cargo  overboard ;  *this  was,  in  [  *  226  ] 
effect,  tiie  same  thing  as  if  it  had,  in  a  storm,  been  swept 
VOL.  III.  45 
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from  the  deck.  Such,  too,  was  the  case  of  Manning  *;.  Newnham,  Park, 
169.  In  Cocking  v.  Frazer,  no  such  necessity  existed,  and  the  break- 
ing up  of  the  voyage  was  attempted  to  be  justified  by  the  damaged 
state  of  the  cargo,  which,  per  se^  did  not  justify  the  insured  in  put- 
ting an  end  to  the  voyage,  and  thus  to  turn  a  partial  loss,  for  which 
the  insurer  was  not  liable,  into  a  total  loss.  Magrath  and  Huggins 
V.  Church  establishes  the  same  doctrine.  Now,  what  is  the  present 
case  ?  The  ship  being  thrown  on  shore,  within  a  mile  or  two  from  her 
port  of  destination,  the  agent  for  the  insured  employs  persons  to 
unlade  as  much  of  the  cargo  as  could  be  saved,  and  nearly  one  half 
was,  by  his  exertions,  landed,  dried,  and  sent  to  the  market  at  Lisbon, 
and  sold  by  the  consignees,  at  about  one  quarter  the  price  of  sound 
corn,  leaving  a  very  inconsiderable  sum  for  the  owner,  after  paying  the 
expenses.  Is  not  this  precisely  the  case  of  Neilson  v.  The  Columbian 
Insurance  Company,  and  Anderson  v.  The  same,  3  Caines's  R.  108,  with 
this  difference  only,  that  in  the  first  case  the  insured  declined  sending 
on  the  corn,  when  he  might  have  done  so,  and,  consequently,  he  was 
not  permitted  to  turn  a  partial  into  a  total  loss  by  his  own  neglect ; 
and,  in  the  latter  case,  part  of  the  cargo  having  been  rescued  from 
the  wreck,  before  the  offer  to  abandon  was  made,  the  insured  could 

not  claim  as  for  a  total  loss,  either  on  account  of  the  injury 
[  *  227  ]  which  *  the  com  had  sustained,  or  of  his  own  act  in  not 

sending  it  forward  to  its  port  of  destination.  In  the  case 
now  before  the  court,  the  cargo  which  was  saved  was  sent  forward 
and  sold  at  the  port  of  its  destination. 

In  addition  to  the  cases  above  referred  to,  the  cases  of  Biays 
[  •  228  ]  V.  The  Chesapeake  Insurance  Company,  7  C.  415,  *  and  Mar- 

cardier  v.  The  same,  8  C.  39,  in  this  court,  are  strongly  appli- 
[  •  229  ]  cable  to  the  present,  and  seem  in  a  •great  measure  to  settle  it. 

But  it  is  contended,  by  the  counsel  for  the  plliintiff,  that  if 
[  *  230  ]  the  loss  be  such  *  as  that  the  insured  might  at  one  time  have 

treated  it  as  total,  it  continues  to  be  so,  unless  at  the  time 
[  •  231  ]  •  when  the  offer  to  abandon  is  made,  it  is  restored  to  his 

possession,  clear  of  the  effects  of  the  peril,  and  in  a  con- 
dition to  prosecute  the  voyage.  Now,  this  is  certainly  not  the 
condition  of  property,  which,  at  the  time  of  the  offer  to  abandon,  is 
in  the  possession  of  a  recaptor,  who  has  a  right  to  retain  it  until  he 
is  paid  his  salvage.  But,  in  the  present  case,  the  com  never  was  out 
of  the  possession  of  the  agents  of  the  insured,  who  exercised  every 
act  of  ownersliip  over  it,  subject,  nevertheless,  to  the  laws  and  cus- 
toms of  the  counlary  to  which  it  was  sent,  with  which  the  insurer 
and  insured  are  supposed  to  have  been  acquainted  at  the  time  they 
entered  into  this  contract,  and  to  which  they  impliedly  agreed  to 
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submit  The  cargo  which  was  landed,  not  only  continued  in  the 
possession,  and  under  the  direction,  of  the  agents  of  the  insured, 
but  it  was  relieved  from  the  effects  of  the  peril,  as  between  the 
insurer  and  insured,  and  it  was  not  only  in  a  condition  to  prosecute 
the  voyage,  but  it  did,  in  reality,  complete  it  Upon  the  whole,  it  is 
the  opinion  of  the  court  that  this  is  not  such  a  loss  as  the  defendants 
engaged  to  indemnify  against,  and  that  judgment  should  be  given  in 
their  favor. 

Judgment  d^ffirmed, 

7  H.  595. 


•  Welch  v.  Mandbvillb.  [  •233  ] 

1  W.  233. 

A  nominal  plaintiff,  suing  for  the  benefit  of  his  assignee,  cannot,  by  a  dismissal  of  the  snit 
nnder  a  collusive  agreement  with  the  defendant,  create  a  valid  bar  against  a  sabseqnent 
suit  for  the  same  cause  of  action. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  for  Alex- 
andria county. 

Lee  J  for  the  plaintiiE 

Swanny  for  the  defendant 

Story,  J.,  delivered  the  opinion  of  the  court 
The  question  upon  these  pleadings  comes  to  this,  whether 
a  nominal  plaintiff,  suing  for  the  benefit  of  *  hb  assignee,  [  *  236  ] 
can,  by  a  dismissal  of  the  suit  under  a  collusive  agreement 
with  the  defendant,  create  a  valid  bar  against  any  subsequent  suit 
for  the  same  cause  of  action. 

Ck)urts  of  law,  following  in  this  respect  the  rules  of  equity,  now 
take  notice  of  assignments  of  choses  in  action^  and  exert  themselves 
to  afford  them  every  support  and  protection  not  inconsistent  with  the 
established  principles  and  modes  of  proceeding  which  govern  tribu- 
nals acting  according  to  the  course  of  the  common  law.  They  will 
not,  therefore,  give  efiect  to  a  release  procured  by  the  defendant  und^ 
a  covinous  combination  with  the  assignor  in  fraud  of  his  assignee. 
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nor  permit  the  assignor  injuriously  to  interfere  with  the  conduct  of 
any  siut  commenced  by  his  assignee,  to  enforce  the  rights  which 
passed  under  the  assignment.  The  dismissal  of  the  former  suit 
stated  iti  the  pleadings  in  the  present  case,  was  certainly  not  a 
relraa^it ;  and  if  it  had  been,  it  would  not  have  availed  the  parties, 
since  it  was  procured  by  firaud.  Admitting  a  dismissal  of  a  suit,  by 
agreement,  to  be  a  good  bar  to  a  subsequent  suit,  (on  which  we  give 
tio  opinion^)  it  can  be  so  only  When  it  is  bond  fide^  and  not  for  the 
purpose  of  defeating  the  rights  of  third  persons.  It  would  be  strange 
indeed,  if  parties  could  be  allowed,  under  the  protection  of  its  forms, 
to  defeat  the  whole  objects  and  purposes  of  the  law  itself. 

It  is  the  unanimous  opinion  of  the  court,  that  the  judgment  of  the 

circuit  court,  overruling  the  replication  to  the  second  plea 
(  *  237  ]  of  the  defendant  is  *  erroneous,  and  the  same  is  reversed,  and 

the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 

5  W.  277. 


I  'SSS  ]  *  L'Invinoiblb.     The  Consul  of  France,  and  Hill  and 

M'CoBB,  Claimants. 

1  W.  838. 

Tbe  exduelve  cogaizanoe  of  prize  questions  belongs  in  general  to  the  capturing  power,  and 
the  conrtA  of  other  countries  will  not  undertake  to  redress  alleged  marine  torts  committed 
by  public  armed  vessels  in  assertion  of  belligerent  rights. 

Thui  npplica  to  privateers,  dnlj  commissioned. 

But  our  courtii  of  admiralty  will  take  jurisdiction,  to  inquire  if  the  alleged  wrongdoer  is 
duly  commisiiLoaed,  or  has,  by  the  use  of  our  territory,  to  increase  his  force,  trespassed  on 
our  neutml  rights. 

If  a  privak'er  of  another  nation  is  recaptured  by  one  of  our  privateers,  and  libelled  for  sal- 
vage, A  cotirc  of  admiralty  cannot  entertain  jurisdiction  to  give  damages  against  the  foreign 
priviit<?er,  for  an  alleged  tortious  capture  of  a  vessel  belonging  to  citizens  of  the  United 
Seated,  though  fiuch  vessel  is  no  longer  in  the  possession  of  the  foreign  captor,  and  there- 
fori?  cannot  bo  proceeded  against  in  his  own  courts. 

The  cose  i>f  Del  Col  v.  Arnold,  3  D.  336,  questioned. 

Ai>PSAL  from  the  cirouit  coort  for  the  district  of  Massachusetts. 

The  French  private  armed  ship  L'Invincible,  duly  commissioned 
as  a  cruiserj  was,  in  March,  1813,  captured  by  the  British  brig  of 
war  La  Mutine.  In  the  same  month  she  was  recaptured  by  iiie 
American  privateer,  Alexander ;  was  again  captured  on  or  about 
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the  10th  of  May,  1813,  by  a  British  squadron,  consisting  of  tiie  fiig- 
ates  Shannon  and  Tene^os ;  and  afterwards,  in  the  same 
month,  again  recaptured  by  the  American  privateer  *  Young  [  *  239  ] 
Teazer,  carried  into  Portiand,  and  libelled  in  the  district 
court  of  Maine,  for  adjudication,  as  prize  of  war.  The  poroceedings, 
so  far  as  material  to  be  stated,  were  as  follows :  At  a  special  term  of 
the  district  court,  held  in  June,  1813,  a  claim  was  interposed  by  the 
French  consul,  on  behalf  of  the  French  owners,  alleging  the  special 
facts  above  mentioned,  and  claiming  restitution  of  the  ship  and  cargo, 
on  payment  of  salvage.  A  special  claim  was  also  interposed  by 
Mark  L.  Hill  and  Thomas  AFCk)bb,  citizens  of  the  United  States, 
and  owners  of  the  ship  Mount  Hope,  alleging,  among  other  things, 
that  the  said  ship,  having  on  board  a  cargo  on  freight,  belonging  to 
citizens  of  the  United  States,  and  bound  on  a  voyage  from  Charles- 
ton, S.  C,  to  Cadiz,  was,  on  the  high  seas,  in  the  latter  psurt  of  March, 
1813,  in  violation  of  the  law  of  nations,  and  of  treaties,  captured  by 
L' Invincible,  before  her  capture  by  La  Mutine,  and  carried  to  places 
unknown  to  the  claimants,  whereby  the  said  ship  Mount  Hope,  and 
cargo,  became  wholly  lost  to  the  owners;  and  thereupon  praying, 
among  other  things,  that  after  payment'  of  salvage,  the  residue  of 
said  ship  L'Invincible,  and  cargo,  might  be  condemned  and  sold  for 
the  payment  of  the  damages  sustained  by  the  claimants.  At  the 
same  term,  by  consent,  an  interlocutory  decree  of  condemnation  to 
the  captors,  passed  against  said  ship  L'Invincible,  and  she  was 
ordered  to  be  sold,  and  one  moiety  of  the  proceeds,  after  deducting 
expenses,  was  ordered  to  be  paid  to  the  captors,  as  salvage,  and  the 
other  moiety  to  be  brought  into  court,  to  abide  the  final 
decision  of  the  respective  claims  of  •the  French  consul  and  [  ^240  J 
Messrs.  Hill  and  M'Cobb.  The  cause  was  then  continued 
for  a  further  hearing  unto  September  term,  1813,  when  Messrs.  Mai- 
sonarra  and  Devouet,  of  Bayonne,  owners  of  L'Invincible,  appeared 
under  protest,  and,  in  answer  to  the  libel  and  claim  of  Messrs.  Hill 
and  M'Cobb,  alleged,  among  other  things,  that  the  ship  Mount  Hope 
was  lawfully  captured  by  L'Invincible,  on  account  of  having  a  Brit- 
ish license  on  board,  and  of  other  suspicious  circumstances,  inducing 
a  belief  of  British  interests,  and  ordered  to  Bayonne  for  adjudication; 
that  (as  the  protestants  believed)  on  the  voyage  to  Bayonne,  The 
Mount  Hope  was  recaptured,  by  a  British  cruiser,  sent  into  some 
port  of  Gtreat  Britain,  and  there  finally  restored  by  tiie  court  of  admir- 
alty to  the  owners,  after  which  she  pursued  her  voyage,  and  safely 
arrived,  with  her  cargo,  at  Cadiz,  and  the  protestants  thereupon 
prayed  that  the  claim  of  Messrs.  Hill  and  M'Cobb  might  be  dismissed. 
The  replication  of  Messrs.  Hill  and  M'Cobb  denied  the  legality  of 
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the  capture,  and  the  having  a  British  license  on  board  The  Mount 
Hope,  and  alleged  embezzlement  and  spoliation  by  the  crew  of 
L'InYincible,  upon  the  capture ;  admitted  the  recapture  by  a  British 
cruiser,  and  the  restitution  by  the  admiralty  upon  payment  of 
expenses,  and  prayed  that  the  protestants  might  be  directed  to  appear 
absolutely,  and  without  protest.  Upon  these  allegations,  the  district 
court  overruled  the  objections  to  the  jurisdiction  of  the  court,  and 

compelled  the  owners  of  L^Invincible  to  appear  absolutely, 
[  •241  ]  and  without  protest,  and  thereupon  the  •owners  appeared 

absolutely,  and  alleged  the  same  matters  in  defence  which 
were  stated  in  their  answer  under  protest,  and  prayed  the  court  to 
assign  Messrs.  Hill  and  M'Cobb  to  answer  interrogatories  touching 
the  premises,  which  was  ordered  by  the  court  Accordingly,  Messrs. 
Hill  and  M'Cobb  made  answer  to  the  interrogatories  proposed, 
except  an  interrogatory  which  required  a  disclosure  of  the  fact, 
whether  there  was  a  British  license  on  board,  which  M'Cobb  (who 
was  master  of  The  Mount  Hope  at  the  time  of  the  capture)  declined 
answering,  upon  the  ground  that  he  was  not  compelled  to  answer 
any  question,  the  answer  to  which  would  subject  him  to  a  penalty, 
forfeiture,  or  punishment ;  ahd  this  refusal  the  district  court,  on  appli- 
cation, allowed.  Hill,  in  answer  to  the  same  interrogatory,  denied 
any  knowledge  of  the  existence  of  a  British  license.  The  cause  was 
thereupon  heard  on  the  allegations  and  evidence  of  the  parties,  and 
the  district  court  decreed  that  Messrs.  Hill  and  M'Cobb  should  re- 
cover against  the  owners  of  L'Invincible  the  sum  of  $9,000  damages, 
and  the  costs  of  suit.  From  this  decree  the  owAers  appealed  to  the 
circuit  court,  and  in  that  court  their  plea  to  the  jurisdiction  was 
sustained,  and  the  claim  of  Messrs.  Hill  and  M'Cobb  dismissed, 
with  costs.  An  appeal  was,  thereupon,  entered  by  them  to  this 
court 

Dexter^  for  the  appellants. 

Pinknepj  for  the  respondents. 

[  •  252  ]      •  Johnson,  J.,  delivered  the  opinion  of  the  court 

It  would  be  difficult  to  distinguish  this  case,  in  prindple, 
from  those  of  the  United  States  v.  Peters,  J.,  3  D.  121,  The  Cassius  and 
The  Exchange,  7  C.  116,  decided  in  this  court  The  only  circumstance, 
in  fact,  in  which  they  differ,  is,  that  in  those  cases,  the  vessels  were  the 
(Nroperty  of  the  nation ;  in  this,  it  belongs  to  private  adventurers.  But 
tlte  commission  under  which  they  acted  was  the  same ;  the  same 
iovereign  power  which  coxdd  daim  immunities  in  those  caaes,  equally 
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demands  them  in  this ;  and  although  the  privateer  may  be  considered 
a  volunteer  in  the  war,  it  is  not  less  a  part  of  the  efficient  national 
force,  set  in  action  for  the  purpose  of  subduing  an  enemy.  There 
may  be,  indeed,  one  shade  of  difference  between  them,  and 
it  •  is  that  which  is  suggested  by  Rutherforth,  in  the  passage  [  *  253  ] 
quoted  in  the  argument  The  hull,  or  the  owners  of  the 
privateer,  may,  perhaps,  under  some  circumstances,  be  subject  to 
damages  in  a  neutral  court,  after  the  courts  of  the  captor  have 
decided  that  the  capture  was  not  sanctioned  by  his  sovereign.  But, 
until  such  a  decision,  the  seizure  by  a  private  armed  vessel  is  as 
much  the  act  of  the  sovereign,  and  entitled  to  the  same  exemption 
firom  scrutiny,  as  the  seizure  by  a  national  vessel.  In  the  case  of 
The  Cassius,  which  belonged  to  the  French  republic,  the  vessel  was 
finally  prosecuted  and  condemned  on  an  information  qui  tam^  under 
the  act  of  congress,  for  an  illegal  outfit,  and  thus  had  applied  to  her, 
under  the  statute,  the  principle  which  dictated  the  decision  in  the  case 
of  Talbot  V.  Jansen,  3  D.  133,  with  relation  to  a  private  armed  vessel 
As  to  the  restitution  of  prizes,  made  in  violation  of  neutrality,  there 
could  be  no  reason  suggested  for  creating  a  distinction  between  the 
national  and  the  private  armed  vessels  of  a  belligerent  Whilst  a 
neutral  yields  to  other  nations  the  unobstructed  exercise  of  their 
sovereign  or  belligerent  rights,  her  own  dignity  and  security  require 
of  her  the  vindication  of  her  own  neutrality,  and  of  her  sovereign 
right  to  remain  the  peaceable  and  impartial  spectator  of  the  war. 
As  to  her,  it  is  immaterial  in  whom  the  property  of  the  offending 
vessel  is  vested  The  commission  under  which  the  captors  act  is  the 
same,  and  that  alone  communicates  the  right  of  capture  even  to  a 
vessel  which  is  national  property. 

•  But  it  is  contended  that,  admitting  the  general  principle,  [  *  254  ] 
that  the  exclusive  cognizance  of  prize  questions  belongs  to 
the  capturing  power,  still,  the  peculiar  circumstances  of  this  case 
constitute  an  exception,  inasmuch  as  the  recapture  of  The  Mount 
Hope  puts  it  out  of  the  power  of  the  French  courts  to  exercise  juris- 
diction over  the  case.  This  leads  i^s  to  inquire  into  the  real  ground 
upon  which  the  exclusive  cognizance  of  prize  questions  is  yielded  to 
the  courts  of  the  capturing  power.  For  the  appellants,  it  is  con- 
tended, that  it  rests  upon  the  possession  of  the  subject-matter  of  that 
jurisdiction ;  and  as  the  loss  of  possession  carries  with  it  the  loss  of 
capacity  to  sit  in  judgment  on  the  question  of  prize  or  no  prize,  it 
follows  that  the  right  of  judging  reverts  to  the^  State  whose  citizen 
has  been  devested  of  his  property.  On  the  other  hand,  I  presume, 
by  the  reference  to  Rutherforth,  we  are  to  understand  it  to  be  con- 
tended, that  it  is  a  right  conceded  by  the  customary  law  of  nations, 
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because  the  captor  is  responsible  to  bis  sovereign,  and  the  soveragn 
to  other  nations. 

But  we  are  of  opinion  that  it  rests  upon  other  grounds ;  and,  tiiat 
the  views  of  Vattel  on  the  subject  are  the  most  reconcilable  to  reason, 
and  the  nature  of  things,  and  furnish  the  easiest  solution  of  all  the 
questions  which  arise  under  this  head.  That  it  is  a  consequence  of 
tiie  equality  and  absolute  independence  of  sovereign  States,  on  the 
one  hand,  and  of  the  duty  to  observe  uniform  impartial  neutrality, 
on  the  other. 

Under  the  former,  every  sovereign  becomes  the  aoknow- 
[  •  256  ]  ledged  arbiter  of  his  own  justice,  and  cannot,  consistently* 
with  his  dignity,  stoop  to  appear  at  the  bar  of  other  nations 
to  defend  the  acts  of  his  commissioned  agents,  much  less  the  justice 
and  legality  of  those  rules  of  conduct  which  he  prescribes  to  theoL 
Under  the  latter,  neutrals  are  bound  to  withhold  their  interference 
between  the  captor  and  the  captured ;  to  consider  the  fact  of  posses- 
sion as  conclusive  evidence  of  the  right.  Under  this,  it  is,  also, 
that  it  becomes  unlawftd  to  devest  a  captor  of  possession  even  of  the 
ship  of  a  citizen,  when  seized  under  a  charge  of  having  trespassed 
upon  belligerent  rights. 

In  this  case,  the  capture  is  not  made  as  of  a  vessel  of  the  neutral 
power;  but  as  of  one  who,  quitting  his  neutrality,  voluntarily 
arranges  himself  under  the  banners  of  the  enemy.  On  this  subject 
there  appears  to  be  a  tacit  convention  between  the  neutral  and 
belligerent ;  that,  on  the  one  hand,  the  neutral  State  shall  not  be 
implicated  in  the  misconduct  of  the  individual ;  and,  on  the  otiier, 
that  the  offender  shall  be  subjected  to  the  exercise  of  belligerent  right. 
In  this  view,  the  situation  of  a  captured  ship  of  a  citizen  is  precisely 
the  same  as  that  of  any  other  captured  neutral ;  or,  rather,  the  obli- 
gation to  abstain  from  interference  between  the  captor  and  captured 
becomes  greater,  inasmuch  as  it  is  purchased  by  a  concession  firom 
the  belligerent,  of  no  little  importance  to  the  peace  of  the  world,  and 
particularly  of  the  nation  of  the  offending  individuaL  The  bellig* 
erent  contents  himself  with  cutting  up  the  unneutral  commerce, 
and  makes  no  complaint  to  the  neutral  power,  not  even 
[  •266  ]  •where  the  individual  rescues  his  vessel,  and  escapes  into 
his  own  port  after  capture. 

Testing  this  case  by  these  principles,  it  will  be  found  that,  to  have 
sustained  the  daim  of  the  appellants,  the  court  below  would  have 
violated  tiie  hospitality  w'hich  nations  have  a  right  to  claim  firom 
each  other,  and  the  immunity  which  a  sovereign  commission  confeie 
on  the  vessel  which  acts  under  it ;  that  it  would  have  detracted  from 
the  dignity  and  equality  of  sovereign  states,  by  reducing  one  to  the 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,   1816.  687 

L*InTincible.    1  W. 

eondition  of  a  suitor  in  the  courts  of  another,  and  from  the  acknow- 
ledged right  of  every  belligerent  to  judge  for  himself  when  his  own 
rights  on  the  ocean  have  been  violated  or  evaded ;  and,  finally,  that 
it  would  have  been  a  deviation  firom  that  strict  line  of  neutrality 
which  it  is  the  universal  duty  of  neutrals  to  observe  —  a  duty  of  the 
most  delicate  nature  with  regard  to  her  own  citizens,  inasmuch  as 
through  their  misconduct  she  may  draw  upon  herself  the  imputation 
of  secretly  supporting  one  of  the  contending  parties.  Under  this 
view  of  the  law  of  nations  on  this  subject,  it  is  evident  that  it 
becomes  immaterial  whether  the  corpus  continue  sub  potestate  of  the 
capturing  power,  or  not  Yet,  if  the  recapture  of  the  prize  necessa- 
rily draws  after  it  consequences  so  fatal  to  the  rights  of  an  unoffend- 
ing individual  as  have  been  supposed  in  the  argument,  it  may  well 
be  asked,  shall  he  be  referred  for  redress  to  courts  which,  by  the  state 
of  facts,  are  rendered  incompetent  to  afford  redress  ? 

The  answer  is,  that  this  consequence  does  not  follow  from 
the  recapture.     The  courts  of  the  captor  *  are  still  open  for  [  *  257  ] 
redress.     The  injured  neutral,  it  is  to  be  presumed,  will 
there  receive  indemnity  for  a  wanton  or  illicit  capture ;  and  if  justice 
be  refused  him,  his  own  nation  is  bound  to  vindicate  or  indemnify 
him. 

Some  confusion  of  idea  appears  to  hang  over  this  doctrine,  result- 
ing chiefly  from  a  doubt  as  to  the  mode  in  which  the  principle  of 
exclusive  cognizance  is  to  be  applied  in  neutral  courts  to  cases  as 
liiey  arise ;  and  this  obscurity  is  increased  by  the  apparent  bearing  of 
certain  cases  decided  in  this  court  in  the  years  1794  and  1795. 

The  material  questions  necessary  to  be  considered,  in  order  to 
dissipate  these  doubts,  are,  1st  Does  this  principle  properly  furnish 
a  plea  to  the  jurisdiction  of  the  admiralty  courts  ?  2d.  If  not,  then 
does  not  jurisdiction  over  the  subject-matter  draw  after  it  every  inci- 
dental or  resulting  question  relative  to  the  disposal  of  the  proceeds 
of  the  res  subjecta  ? 

.  The  first  of  these  questions  was  the  only  one  settled  in  the  case 
of  Glass  V.  The  Betsey,  3  D.  6,  and  the  case  was  sent  back  with  a 
view  that  the  district  court  should  exercise  jurisdiction,  subject, 
however,  to  the  law  of  nations  on  this  subject  as  the  rule  to  govern 
its  decision* 

And  this  is  certainly  the  correct  course.  Every  violent  disposses- 
sion of  property  on  the  ocean  is,  primd  facie^  a  maritime  tort ;  as 
such,  it  belongs  to  the  admiralty  jurisdiction.  But  sitting  and  judg- 
ing, as  such  courts  do,  by  the  law  of  nations,  the  moment  it  is  ascer- 
tidned  to  be  a  seizure  by  a  commissioned  cruiser,  made  in 
tiie  legitimate  exercise  of  the  rights  *  of  war,  their  progress  [  *  268  ] 
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is  arrested;  for  this  circumstance  is,  in  those  courts,  a  sufficient 
evidence  of  right. 

That  the  mere  fact  of  seizure  as  prize  does  not,  of  itself^  oust  the 
neutral  admiralty  court  of  its  jurisdiction,  is  evident  from  this  feict, 
that  there  are  acknowledged  cases  in  which  the  courts  of  a  neutral 
may  interfere  to  devest  possessions ;  to  wit :  those  in  which  her  own 
right  to  stand  neutral  is  invaded ;  and  there  is  no  case  in  which  the 
court  of  a  neutral  may  not  claim  the  right  of  determining  whether  the 
capturing  vessel  be,  in  fact,  the  commissioned  cruiser  of  a  belligerent 
power.  Without  the  exercise  of  jurisdiction  thus  far,  in  all  cases, 
the  power  of  the  admiralty  would  be  inadequate  to  afford  protection 
from  piratical  capture.  The  case  of  Talbot  v.  Jansen,  3  D.  133,  as 
well  in  the  reasoning  of  the  judges  as  in  the  final  decision  of  the 
case,  is  fully  up  to  the  support  of  this  doctrine.  But  it  is  supposed 
that  the  case  of  The  Mary  Ford,  3  D.  188,  supports  the  idea  that,  as 
the  court  had  acknowledged  jurisdiction  over  the  question  of  salvage, 
its  jurisdiction  extended  over  the  whole  subject-matter,  and  author- 
ized it  to  proceed  finaUy  to  dispose  of  the  residue  between  the  parties 
litigant 

That  case  certainly  will  not  support  the  doctrine  to  the  extent 
contended  for  in  this  case.  It  is  true,  that  the  court  there  lay  down 
a  principle,  which,  in  its  general  application,  is  unquestionably 
correct,  and  which,  considered  in  the  abstract,  might  be  supposed 
applicable  to  the  present  case.  But  this  presents  only  one  of 
[  •  259  ]  innumerable  cases  which  occur  in  •our  books  to  prove  how 
apt  we  are  to  misconceive  and  misapply  the  decisions  of  a 
court,  by  detaching  those  decisions  from  the  case  which  the  court 
propose  to  decide.  The  decision  of  the  supreme  court  in  that  case, 
is  in  strict  conformity  with  that  of  the  circuit  court  in  the  present 
case.  For  when  the  court  come  to  apply  their  principle,  they  do 
not  enter  into  the  question  of  prize  between  the  belligerents,  but 
decree  the  residue  to  the  last  possessor;  thus  making  the  fact  of 
possession,  as  between  the  parties  litigant,  the  criterion  of  rigl)t ; 
and  this  is,  unquestionably,  consistent  with  the  law  of  nations. 
Those  points,  which  can  be  disposed  of  without  any  reference  tc 
the  legal  exercise  of  the  rights  of  war,  the  court  proceeds  to  decide  ; 
but  xhose  which  necessarily  involve  the  question  of  prize  or  no  prize, 
they  remit  to  another  tribunal. 

It  would  afford  us  much  satisfaction  could  we,  with  equal  facility, 
vindicate  the  consistency  of  this  court  in  the  case  of  Del  Ck>l  v. 
Arnold,  3  D.  333.  To  say  the  least  of  that  case,  it  certainly  requires 
an  apology.  We  are,  however,  induced  to  believe,  from  several 
circumstances,  that  we  have  transmitted  to  us  but  an  imperfect 
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sketch  of  the  decision  in  that  case.  The  brevity  with  which  the 
case  is  reported,  which  we  are  informed  had  been  argued  successively 
at  two  terms,  by  men  of  the  first  legal  talents,  necessarily  suggests 
this  opinion  ;  and  when  we  refer  to  the  case  of  The  Cassius,  United 
States  V.  Peters,  J.,  3  D.  121,  decided  but  the  term  preceding,  and 
observe  the  correctness  with  which  the  law  applicable  to 
this  case,  in  principle,  is  laid  down  in  the  •recital  to  the  [  *  260  ] 
prohibitions,  we  are  confirmed  in  that  opinion. 

But  the  case  itself  furnishes  additional  confirmation.  There  is  one 
view  of  it  in  which  it  is  reconcilable  to  every  legal  principle*  It 
appears  that,  when  pursued  by  The  Terpsioore,  The  Grrand  Sachem 
was  wholly  abandoned  by  the  prize  crew,  and  left  in  possession  of  one 
of  the  original  American  arew,  and  a  passenger ;  that,  in  their  pos- 
session, she  was  driven  within  our  territorial  limits,  and  was  actually 
on  shore  when  the  prize  crew  resumed  their  possession,  and  plundered 
and  scuttled  her.  Supposing  this  to  have  been  a  case  of  total  dere- 
liction, (an  opinion  which,  if  incorrect,  was  only  so  on  a  point  of 
&ct,  and  one  in  support  of  which  much  might  be  said,  as  the  prize 
crew  had  no  proprietary  interest,  but  only  a  right  founded  on  the 
fiujt  of  |x>ssession,)  it  would  follow,  that  subsequent  resumption  of 
possession  was  tortious,  and  subjected  the  parties  to  damages.  On 
the  propriety  of  the  seizure  of  The  Industry,  to  satisfy  those  damages, 
the  court  give  no  opinion,  but  place  the  application  of  the  proceeds 
of  the  sale  of  this  vessel  on  the  ground  of  consent ;  a  principle,  on 
the  correctness  of  the  application  of  which  to  that  case,  the  report 
affords  no  ground  to  decide. 

But,  admitting  that  the  case  of  The  Ghrand  Sachem  was  decided 
under  the  idea  that  the  courts  of  the  neutral  can  take  cognizance  of 
the  legality  of  belligerent  seizure,  it  is  glaringly  inconsistent  with  the 
acknowledged  doctrine  in  the  case  of  The  Cassius,  United  States  v. 
Peters,  J.,  3  D.  121,  and  of  Talbot  v.  Jansen,  3  D.  133, 
decided  the  term  next  •preceding;  and  in  The  M'Donough  [  *  261  ] 
V.  Dannery  and  ship  Mary  Ford,  3  D.  188,  decided  at  the 
same  term  with  that  of  The  Grand  Sachem,  Del  Col  v.  Arnold, 
3  D.  333.  The  subject  has  frequently,  since  that  term,  been  submit- 
ted to  the  consideration  of  this  court,  and  the  decision  has  uniformly 
been,  that  it  is  a  question  exclusively  proper  for  the  courts  of  the 
capturing  power. 

Sentence  affirmed. 

4  W.  398;  7  W.  S83;  6  H.  84i. 
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The  Edward.     Scott,  Claimant. 
1  W,  Ml. 

The  drcttit  court  may,  npon  appeal,  allow  the  introductioii  of  a  new  aUegatioo  into  an 
infonnation,  in  admiralty,  by  way  of  amendment. 

Under  the  dd  section  of  the  act  of  congress,  of  the  28th  of  June,  1809,  (2  Stats,  at  Laiige, 
550,)  every  vessel  bound  to  a  foreign  permitted  port,  was  obliged  to  give  a  bond,  with 
condition  not  to  proceed  to  any  port  with  which  commercial  intercourM  was  not  per- 
mitted, nor  to  trade  with  such  port 

Where  the  evidence  is  sufficient  to  show  a  breach  of  the  law,  but  the  information  is  not 
sufficiently  certain  to  authorize  a  decree,  this  court  will  remand  the  cause  to  the  circuit 
ooort,  with  directions  to  allow  the  information  to  be  amended. 

Appeal  from  the  circuit  court  for  the  district  of  Massachusetts. 
The  offence  charged  in  the  information  filed  in  this  case,  in  the 
district  court  of  Massachusetts,  is,  that  the  ship  Edward,  on  the 

12th  day  of  February,  1810,  departed  from  the  port  of 
[  *  262  ]  Savannah  *with  a  cargo,  bound  to  a  foreign  port  with 

which  commercial  intercourse  was  not  permitted,  without 
a  clearance,  and  without  giving  a  bond  in  conformity  with  the  pro- 
visions of  the  act  of  congress  of  the  28th  of  June,  1809.  A  claim 
was  interposed  by  Qeotge  Scott,  of  Savannah,  in  which  he  alleged, 
that  the  ship  did  not  depart  from  Savannah,  bound  to  a  foreign  port, 
in  manner  and  form  as  stated  in  the  information.  The  district  court 
condemned  the  ship;  from  which  sentence  an  appeal  was  taken 
to  the  circuit  court,  where  the  district  attorney  was  permitted  by 
the  court  to  amend  the  information,  by  filing  a  new  allegation,  that 
Liverpool,  in  Great  Britain,  was  the  foreign  port  to  which  the  ship 
was  bound,  when  she  departed  from  Savannah,  and  liiat  she  did  so 
depjtrt  without  having  a  clearance,  agreeably  to  law.  The  circuit 
court  aflirmed  the  sentence,  and  the  cause  was  brought  before  this 
court  upon  an  appeal 

Harper^  for  the  appellants  and  claimant. 

Tne  Attorney- General  and  Law^  contra. 

[  •  264  ]       *  Washington,  J.,  delivered  the  opinion  of  the  court,  and, 

after  stating  the  facts,  proceeded  as  follows :  — 

Three  questions  have  been  made  and  discussed  by  the  counsel : 

Ist.  Whether  the  circuit  court  could,  upon  the  appeal,  allow  the 

introduction  of  a  new  allegation  into  the  information  by  way  of 
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ameDdment?  2d.  Whether  the  omission  to  give  the  bond  required 
by  the  3d  section  of  the  act  of  the  28th  of  June,  1809,  subjected  the 
vessel  to  forfeiture?  and  if  it  did,  then,  3d.  Whether  the  information, 
which  alleges  the  voyage  to  Liverpool  to  have  commenced  at  Savan- 
nah, is  supported  by  liie  evidence  in  the  cause,  and  whether  the 
sentence  below  ought  not  to  be  reversed  for  this  reason,  although  the 
court  should  be  satisfied  that  the  ship  departed  from  Charleston  for 
Liverpool  wtthout  giving  the  bond  required  ? 

Upon  the  first  question  it  is  contended,  for  the  claimant,  that  the 
circuit  court  has  only  appellate  jurisdiction  in  cases  of  this  nature,  and 
liiat  to  aUow  the  introduction  of  a  new  allegation,  would  be,  in  fact,  to 
originate  the  cause  in  the  circuit  court  This  question  appears  to  be 
ftilly  decided  by  the  cases  of  The  Caroline,  7  C.  496,  and  Emily,  deter^ 
mined  in  this  court  These  were  informations  in  rem,  under  the  Slave- 
Trade  Act,iand  the  opinion  of  this  court  was,  that  the  evidence  was 
sufficient  to  show  a  breach  of  the  law;  but  that  the  infor- 
mations were  not  sufficiently  certain  'to  authorize  a  decree.  [  •  266  ] 
The  sentence  of  the  circuit  court  was,  therefore,  reversed, 
and  the  cause  remanded  to  that  court,  with  directions  to  allow  the 
informations  to  be  amended.  But  even  if  an  amendment  would  be 
improper,  if  it  stated  a  different  case  from  that  which  was  presented 
to  the  district  court,  the  objection  would  not  apply  to  this  case,  in 
v^hich  the  offence,  though  more  definitely  laid  in  the  second  allega- 
tion tiian  it  was  in  the  first,  is  yet  substantially  the  same.  In  both 
of  them  the  charge  is,  departing  from  Savannah  to  a  foreign  inter- 
dicted port  without  giving  bond,  and  the  amendment,  in  substance, 
m^^y  states  the  particular  foreign  port  to  which  the  vessel  was 
destined. 

The  next  question  is,  whether  the  omission  to  give  the  bond 
required  l^  the  3d  section  of  the  act  of  the  28th  of  June,  1809, 
subjected  the  vessel  to  forfeiture?  It  is  contended,  by  the  clsdmant's 
counsel,  that  after  the  end  of  the  session  of  congress  in  which  this 
law  passed,  there  were  no  foreign  ports  either  permitted  or  inter- 
dicted by  law,  inasmuch  as  the  embargo  laws  which  prohibited 
exportations  from  the  United  States  to  foreign  countries,  would  then 
stand  repealed,  by  force  of  the  19th  section  of  the  act  of  the  1st  of 
March,  1809,^  to  interdict  the  commercial  intercourse  with  Ghreat 
Britain  and  France,  and  the  2d  section  of  the  above  act  of  the  28th 
of  June.  That  all  the  ports  of  tiie  world  being  thus  permitted  to  the 
commerce  of  the  United  States,  no  subject  would  remain  on  which 
the  3d  section  would  operate ;  and,  consequently,  there  could  Ife  no 

^  1  8tat8.  at  T^rge,  317.  2  2  Stats  at  T^rge,  528. 
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necessity  for  giving  a  bond  not  to  go  to  an  interdicted  port 
[  *  266  ]  •  An  attentive  consideration,  however,  of  the  two  acts  above 

mentioned,  will  show  that  the  argument  is  not  well  foanded. 
The  3d  section  of  the  act  of  the  28th  of  June,  1809,  declares,  that 
during  the  continuance  of  that  act,  no  vessel,  not  within  the  excep- 
tions therein  stated,  shall  be  permitted  to  depart  for  a  foreign  port 
with  which  commercial  intercourse  has  not  been,  or  may  not  be, 
permitted  by  virtue  of  this  act,  or  the  act  of  the  1st  of  March,  1809. 
And  if  bound  to  a  foreign  port  with  which  commercial  intercourse 
has  been,  or  may  be,  permitted,  still,  she  shall  not  be  allowed  to 
depart  without  bond  being  given,  with  condition  not  to  proceed  to 
any  port  with  which  commercial  intercourse  is  not  thus  penaitted, 
nor  be  directly  or  indirectly  engaged,  during  the  voyage,  in  any  trade 
with  such  port  This  law  was  in  full  force  at  the  time  the  offeace 
charged  in  this  information  is  alleged  to  have  been  committed. 

K,  then,  there  was  any  country  with  which  commercial  intercourse 
was  interdicted,  and  would  continue  to  be  so  after  the  end  of  the 
session,  during  which  this  law  was  passed,  it  seems  to  be  admitted  in 
the  argument,  that  a  vessel  destined  to  a  foreign  permitted  port  would 
be  liable  to  forfeiture,  unless  the  above  bond  had  been  given.  To 
ascertain  whether  there  was  any  such  country,  it  will  be  necessary  to 
inquire,  what  is  the  true  meaning  of  the  term  commercial  intercourse  ! 
No  higher  or  more  satisfactory  authority  upon  this  subject  need  be 
resorted  to  than  the  legislature  itself,  by  which  this  act  was  passed. 

The  act  of  the  1st  of  A^ch,  1809,  which  is  entitied,  "  An 
[  *  267  ]  act  to  int^xlict  the  commercial  intercourse  *  between  the 

United  States  and  Great  Britaiui"  &c,  contains  nineteen 
sections.  The  first  ten  (exclusive  of  the  first,  which  denies  to  the 
vessels  of  those  countries  the  privilege  of  entering  the  ports  and  har- 
bors of  the  United  States)  forbid  the  importation  into  the  United 
States  of  the  products  and  manufactures  of  Great  Britain  and  France, 
or  of  any  other  part  of  the  world,  if  brought  from  the  ports  of  either 
of  those  countries.'  The  12th  section  repeals,  after  the  15th  of  March, 
1809,  all  the  embargo  laws,  except  as  tiiey  relate  to  Great  Britain 
and  France ;  and  the  19th  section  repeals  tiiem,  after  the  end  of  the 
succeeding  session  of  congress,  as  to  all  the  world.  The  13th,  14th, 
15th,  16th,  and  18th  sections  are  intended  to  provide  securities  for 
enforcing  the  non-importation  system  established  by  this  law ;  and 
the  17th  section  repeals  the  former  non-importation  law  of  April,  1806. 
Hence,  it  appears  that  the  conmiercial  intercourse  which  this  law 
was  intended  to  interdict,  consisted  of  importations  from  Ghreat  Bri* 
tain  and  France,  and  of  the  products  and  manufactures  of  those  coun* 
tries,  and  of  exportations  to  them.     In  the  11th  section,  it  is  called 
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the  trade  of  the  United  States,  saspended  by  that  act  and  the  embargo 
laws,'  which  trade  the  President  is  authorized  to  renew  by  his  procla- 
mation, upon  a  certain  contingency,  and  in  pursuance  of  this  power, 
he  did,  accordingly,  renew  it  with  Great  Britain  in  April,  1809. 

Thus  stood  the  commercial  intercourae  of  the  United  States  with 
foreign  nations,  at  the  commencement  of  the  extraordinary 
session  of  congress,  which  *  commenced  in  May,  1809  ;  per-  [  *  268  ] 
initted  by  the  above  law,  both  as  to  exportations  and  im- 
portations with  all  the  world,  except  Great  Britain  and  France,  and 
their  dependencies ;  and,  as  to  them,  interdicted  in  both  respects  as  to 
Prance,  and  permitted  with  Great  Britain,  by  virtue  of  the  President's 
{NX>clamation.  But,  as  the  law  of  the  1st  of  March  would  expire,  by 
its  own  limitation,  after  the  end  of  the  May  session,  whereby,  not 
only  exportations,  but  the  importations  forbidden  by  that  act,  in  rela- 
tion to  France,  would  become  lawful ;  the  1st  section  of  the  act  of 
the  28th  of  June,  1809,  revives  the  whole  non-importation  system, 
except  so  far  as  it  had  been  permitted  to  Great  Britain  by  the  pro- 
clamation ;  and  the  2d  section  declares,  in  effect,  that  the  embargo 
laws,  which  were  repealed  by  the  12th  and  19th  sections  of  the  act 
of  the  Ist  of  March,  shall  be  and  remain  repealed,  notwithstanding 
the  expiration  of  that  law  by  its  own  limitation. 

From  this  view  of  the  subject,  it  appears,  that  the  non-importa- 
tion system  of  the  1st  of  March  was  to  continue  in  force  until  the  end 
of  the  session  of  congress,  which  would  succeed  that  of  May,  1809, 
except  as  to  Ghreat  Britain ;  and  that,  after  the  end  of  that  session, 
the  embargo  laws  would  cease  to  operate  against  any  nation. 

If,  then,  importation  be  a  branch  of  commercial  intercourse,  in  the 
avowed  meaning  of  congress,  and  if,  on  the  28th  of  June,  and  firom 
thence  until  the  end  of  the  next  session  of  congress,  it  was  to  con- 
tinue in  force,  as  to  France,  (unless  the  President  should 
declare,  by  proclamation,  the  revocation  of  *  her  offensive  [  *  269  ] 
edicts,)  but  were  inoperative  as  to  Great  Britain,  it  follows, 
inevitably,  that,  in  February  or  March,  1810,  when  the  offence  is 
charged  to  have  been  committed  by  this  vessel,  there  were  foreign 
ports  permitted,  and  others  interdicted,  to  the  commerce  of  the  United 
States ;  and  consequentiy,  that  the  destination  of  ttiis  vessel  being 
to  Liverpool,  a  bond  ought  to  have  been  given,  such  as  the  3d  section 
of  the  act  of  the  28th  of  June  required,  not  to  go  to  an  interdicted  port 

This  construction  of  the  law  has  frequently  been  given  to  it  by  this 
court ;  but  the  serious  opposition  made  to  it,  by  the  counsel  for  the 
claimant,  will  account  for  the  deliberate  examination  of  the  question, 
which  is  contained  in  this  opinion. 

1  2  State,  at  Large,  451,  458,  478,  499,  506. 
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As  to  the  last  qaestion,  a  majority  of  the  court  being  of  opinion, 
upon  a  view  of  the  whole  evidence,  that  the  voyage  to  Liverpool  had 
its  inception  at  Savannah,  the  objection  as  to  the  form  of  the  informa- 
tion, in  this  respect,  has  nothing  to  stand  upon.  Were  the  evidence,  on 
this  point,  more  doubtful  than  it  is,  the  court  would  remand  the  cause, 
with  directions  to  the  circuit  court  to  allow  an  amendment,  by  in- 
serting Charleston  instead  of  Savannah,  from  which  the  claimant 
could  derive  no  benefit,  since  it  is  not  denied  that  the  ship  departed 
from  Charleston  directly  for  Liverpool,  without  giving  bond. 

Livingston,  J.  This  ship  was  proceeded  against  under  the  3d 
section  of  the  act  of  the  28th  of  June,  1809,  for  sailing  from  the  United 
States  to  a  foreign  port  with  which  commercial  intercourse 
[  *  270  ]  had  not  *  been,  nor  was  then,  permitted,  by  virtue  of  that 
act,  or  of  tiie  act  to  interdict  commercial  intercourse  be- 
tween the  United  States  and  Ghreat  Britain  and  France,  without  a 
clearance,  and  without  a  bond  having  been  given,  in  conformity  to 
the  provisions  of  the  said  act,  not  to  proceed  to  any  port  with  which 
commercial  intercourse  was  not  then,  by  law,  permitted,  nor  be 
directly  or  indirectly  engaged,  during  the  voyage,  in  any  trade  or 
traffic  with  such  place. 

The  only  question,  on  this  part  of  the  case,  is  whether,  at  the  time 
of  the  departure  of  The  Edward  from  Savannah,  which  was  in  Feb- 
ruary, 1810,  there  existed  any  law  subjecting  her  to  forfeiture  if  the 
owner  omitted  giving  Hie  bond  prescribed  by  the  3d  section  of  the 
act^  above  mentioned. 

By  the  claimant,  it  is  contended,  that  after  tiie  end  of  the  session 
of  congress,  in  which  this  act  passed,  which  occurred  on  the  28tii  of 
June,  1809,  there  ceased  to  exist  in  the  United  States  any  distinction 
between  prohibited  and  permitted  ports  within  the  meaning  of  the 
restrictive  system;  that  the  embargo  laws,  which  alone  restricted 
exportations  to  foreign  countries,  had,  at  that  time,  become  repealed 
by  the  operation  of  the  last  section  of  the  act  of  the  1st  of  March,  1809, 
as  well  as  by  that  of  the  2d  section  of  the  act  of  the  28th  of  June  of 
the  same  year ;  that  by  this  repeal  the  whole  world,  as  fax  as  could 
depend  on  our  own  laws,  was  open  to  the  vessels  of  the  United  States, 
and,  consequentiy,  that  it  could  not  be  illegal  to  neglect  giving  a  bond 
not  to  go  to  an  interdicted  port,  if,  at  the  time  of  sailing, 
[  •  271  ]  there  was  *  no  port  in  the  world  to  which  that  interdiction 
could  apply. 

In  examining  this  question,  my  attention  will  be  confined  to  a 
consideration  of  the  two  acts  which  have  just  been  mentioned ;  be- 
cause, if  the  interdiction  which  is  supposed  to  have  existed  when 
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The  Edward  left  Savannah,  is  not  to  be  found  in  either  of  these  laws, 
no  other  has  been  referred  to  as  creating  it.  Let  us,  then,  see  what 
has  been  done,  and  if  tiiere  be  no  ambiguity  in  the  provisions  of  these 
two  acts  on  the  subject  before  us,  it  will  be  safer,  in  a  case  so  highly 
penal,  to  adhere  to  the  lett^  of  them,  than  to  incur  the  danger  of 
falling  into  error  by  indulging  in  a  mode  of  interpretation  which  was 
adopted  at  the  bar,  and  which  was  too  conjectural  to  be  in  any  degree 
satisfactory. 

By  the  12th  section  of  the  act  of  the  1st  of  Msurch,  1809,  the  em- 
bargo law  was  repealed  as  to  all  nations,  except  Ghreat  Britain  and 
France,  and  their  dependencies.  This  repeal,  necessarily  and  imme- 
diately, created  a  distinction  between  ports  with  which  commercial 
intercourse  was  permitted,  and  those  to  which  it  was  interdicted; 
and  we  accordingly  find  this  congress,  in  the  very  next  section  of  this 
act,  providing  for  a  new  state  of  things,  by  requiring  bonds  to  be  given 
when  vessels  were  going  to  ports  which  had  now  become  permitted 
ports,  not  to  proceed  to  any  port  or  place  in  Great  Britain  or  France, 
&c  No  such  regulation  had  been  prescribed  in  consequence  merely 
of  the  non-importation  law,  and  for  the  plainest  reason ; 
for,  while  they  prohibited  an  introduction  into  the  United  [  *  272  ] 
•  States,  from  any  part  of  the  world,  of  the  produce  and 
manufactures  of  France  and  England,  our  vessels  were  allowed  to 
go  to  those  countries,  and  thus  continue  a  commercial  intercourse 
with  either  or  both  of  them,  limited,  it  is  true,  as  to  the  articles  which 
might  be  brought  from  thence,  but  uncontrolled  as  to  the  commodi- 
ties which  might  be  carried  thither,  or  as  to  the  port  to  which  they 
might  go.  This  partial  trade  between  the  two  countries,  whether 
originating  in  the  acts  of  the  one  government  or  the  other,  may  fre- 
quently take  place ;  ^ut  cannot,  when  it  does,  with  any  propriety,  be 
termed  an  interdiction  or  suspension  of  commercial  intercourse, 
which,  ex  vi  termini^  means  an  entire  cessation,  for  the  time  being, 
of  all  trade  whatever.  It  was  under  the  embargo  laws  alone  that 
intercourse  was  interdicted  between  this  country  and  Great  Britain, 
and  France,  as  it  was  also  with  the  rest  of  the  world ;  which  inter- 
diction, as  it  arose  out  of  those  laws,  so  it  is  expressly  continued,  as 
it  regards  those  two  kingdoms,  by  excepting  them  out  of  the  opera- 
tion of  the  12th  section  of  tiie  act  of  the  1st  of  March,  1809,  which 
repealed  the  embargo  laws  as  to  all  other  parts  of  the  world.  It 
would  seem,  then,  that  after  this,  no  other  inquiry  would  remain  than 
to  ascertain  whether  the  commercial  intercourse  thus  interdicted  by 
the  act  laying  an  embargo,  and  continued,  or  rather  not  repealed,  as 
it  respected  Great  Britain  and  France,  by  the  12th  section  just 
mentioned,  was  still  in  force  at  the  time  this  offence  is  alleged  to 
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have  been  committecL  Without  leaving  the  act  now  un- 
[  •  273  ]  der  consideration,  we  find  that  it  was  *  to  continue  in  force 

only  until  the  end  of  the  next  session  of  congress,  and  that 
the  act  itself,  which  lays  the  embargo,  was  to  expire  at  the  same 
time.  This  event  took  place  on  the  28th  of  June,  1809.  Now,  un- 
less some  law  were  passed  before  that  time  to  continue  the  embai^ 
longer,  or,  after  that  period,  to  revive  it,  how  can  it  be  said  that,  after 
that  day,  a  distinction  could  still  continue  between  prohibited  and 
permitted  ports  ?  This  brings  us  to  see  whether  any  thing  was  done 
by  congress  at  the  extraordinary  session  which  commenced  in  May, 
1809.  By  an  act  which  they  passed  on  the  28th  of  June,  of  that 
year,  they  continued  in  force  until  the  end  of  the  next  session,  T^hich 
happened  on  the  1st  of  May,  1810,  the  3d,  4th,  6th,  6th,  7th,  8th,  9th, 
10th,  11th,  17th,  and  18th  sections  of  the  act  of  March,  1809,  and 
they  declare,  that  all  the  acts  repealed  by  the  said  act,  shall  remain 
repealed,  notwithstanding  any  part  of  that  act  might  expire  by 
its  own  limitation.  Now,  if  we  return  to  the  sections  which  are 
revived,  we  find  them  containing  nothing  more  than  an  interdiction 
of  the  harbors  and  waters  of  the  United  States  to  vessels  scaling 
under  the  flag  of  Great  Britain  or  France,  or  owned  by  subjects  of 
either,  accompanied  with  a  prohibition  to  import  firom  any  foreign 
port  whatever,  into  the  United  States,  any  goods,  fcc,  being  of  the 
growth,  produce,  or  manufacture  of  those  countries,  or  their  de- 
pendencies. In  not  one  of  them  is  found  a  prohibition  to  our  citi- 
zens against  trading  with  either  of  those  countries.     Their  revival, 

then,  does  not  operate  so  as  to  create  a  single  interdicted 
[  '274  ]  port  in  the  whole  commercial  world.    *  Such  interdiction,  as 

has  already  been  said,  was  a  creature  of,  and  owed  its  exist- 
ence solely  and  exclusively  to,  the  embargo  laws.  If  it  be  said  that 
such  prohibition  necessarily  flowed  firom  the  revival  of  these  sections, 
notwithstanding  their  entire  silence  on  the  subject,  then  would  our 
vessels  have  been  under  a  disability  of  going  to  any  part  of  the 
world,  because  they  were  no  more  at  liberty  to  bring  British  and 
French  goods  firom  other  countries  than  Great  Britain  and  France ; 
and  yet  the  12th  section  of  this  act,  by  taking  the  embargo  out  of 
their  way,  permitted  them  to  go  to  any  port  of  the  world  except 
to  Great  Britain  and  France.  But,  in  availing  themselves  of  this 
permission,  they  were  still  under  a  restraint  not  to  bring  to  this 
country  any  British  or  French  goods.  The  11th  section  of  the  act 
of  March,  1809,  which  is  continued  by  that  of  June  of  the  same 
year,  authorizes  the  I^esident,  in  certain  cases,  to  issue  his  proclama- 
tion ;  after  which,  the  trade  of  the  United  States,  suspended  by  that 
act,  and  by  the  embargo  law,  may  be  renewed  vnth  Great  Britain  or 
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with  France,  as  the  case  may  be.  In  this  section,  we  are  presented 
with  a  distinction,  taken  by  the  legislature  themselves,  and  which, 
indeed,  pervades  the  whole  system  between  the  suspension  of  trade 
created  by  that  act,  and  by  the  embargo  laws.  The  two  systems 
were  entirely  different,  and  enforced  by  different  and  distinct  penal- 
ties. By  the  one,  our  vessels  were  at  liberty  to  go  where  they 
pleased;  by  the  other,  they  were  prevented  from  going  to  any 
foreign  port  whatever.  The  revival,  then,  of  tiiese  sec- 
tions, did  not  preclude  •our  vessels  from  going  to  any  [•275] 
part  of  the  world,  but  only  forbid  their  bringing  to  this 
country  the  articles  whose  importation  was  prohibited.  If  the  12th 
section  had  also  been  revived,  then  no  vessel  of  the  United  States 
could  have  gone  to  Gfreat  Britcdn  or  France,  and  tiie  distinction  of 
permitted  and  forbidden  ports  would  have  continued  until  the  1st  of 
May,  1810.  But  as  the  whole  embargo  system*  expired  in  June, 
1809,  not  only  by  the  19th  section  of  the  act  of  March,  1809,  but 
also  by  the  express  provision  of  the  act  of  June  of  the  same  year, 
the  conclusion  is  inevitable,  that  when  The  Edward  sailed,  there  was 
no  law  in  force  by  which  any  distinction  of  prohibited  and  permitted 
ports  existed ;  and  that,  therefore,  the  not  giving  the  bond  in  ques- 
tion was  no  violation  of  law. 

No  notice  has  been  taken  of  either  of  the  proclamations  of  the 
President,  because,  if  the  view  here  presented  be  correct,  neither  of 
them  has  any  bearing  on  the  question.  Admitting  the  .validity  of 
both  of  them,  the  latter  would  not  make  the  ports  of  England  pro- 
hibited ports,  if  the  laws,  which  created  the  distinction,  had  done  it 
away  by  opening  to  the  citizens  of  the  United  States  the  ports  of 
every  nation  on  the  globe.  The  President's  power  could  only  exist 
while  such  a  state  of  things  continued  as  suggested  the  necessity  of, 
and  would  render,  an  interference  on  his  part  proper  and  usefril,  and 
no  longer. 

It  may  be,  and  has  been  said,  that  the  opinion  here  expressed,  is  at 
variance  with  the  public  opinion  on  this  subject,  as  well  as 
with  the  understanding  *  of  the  collectors  and  some  other  [  *  276  ] 
officers  of  government;  and  that  even  this  court  has,  at  its 
present  term,  condemned  property  for  the  same  offence  with  which 
The  Edward  is  charged.  The  answer  to  all  this  is,  that  the  condem- 
nation alluded  to,  passed  sub  sifentio,  without  bringing  the  point  dis- 
tinctly to  our  view,  and  is,  therefore,  no  precedent ;  and  that,  as  to 
public  opinion,  or  that  of  the  officers  of  government,  however  respect- 
able they  may  be,  it  can  furnish  no  good  grounds  for,  enforcing  so 
heavy  a  penalty,  unless,  on  investigation,  it  shall  appear  to  have  been 
correctly  formed.    It  was  also  urged  that  congress  must  have  sup- 
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posed  the  law  to  be  as  it  is  now  contended  for  by  the  attorney- 
general,  or  they  would  not  have  passed  the  3d  section  of  the  act  of 
the  28th  of  June,  1809,  when  there  was  no  state  of  things  to  which 
its  provisions  could  apply.  To  this  the  answer  which  was  given  at 
the  bar  is  satisfactory.  At  the  time  of  the  bringing  in  of  that  bill, 
the  embargo  laws  were  still  in  force,  and  would  continue  so  until  the 
end  of  that  session.  Now,  as  it  could  not  then  be  foreseen  that  the 
bill  would  not  become  a  law  until  the  last  day  of  the  session,  a  pro- 
hibition not  to  go  to  prohibited  ports  was  necessary,  but  became 
nugatory  by  the  law  not  passing  until  the  time  prescribed  for  the 
extinction  of  the  whole  system* 

Upon  the  whole,  it  appears  to  me  clear,  that  there  was  no  law  in 
force  when  The  Edward  left  Savannah  kiterdicting  her  from  going  to 
any  foreign  port  whatever,  or  requiring  from  her  owners 
[  •  277  ]  any  bond  not  to  go  to  such  port ;  and,  imder  this  •persua- 
sion, I  have  thought  it  a  duty  to  express  my  dissent  from 
the  judgment  which  has  been  just  rendered. 

But  were  the  case  doubtful,  I  should  still  arrive  at  the  same  con- 
clusion, rather  than  execute  a  law  so  excessively  penal,  about  whose 
existence  and  meaning  such  various  opinions  have  been  entertained. 

To  satisfy  ourselves  that  great  difficulties  must  exist,  in  relation 
to  this  law,  we  have  only  to  look  at  the  progress  of  the  case  now 
before  us.  The  offence  with  which  The  Edward  is  charged  in  the 
information,  is  going,  without  giving  bond,  to  a  prohibited  foreign 
port.  The  condemnation  in  the  circuit  court,  however,  proceeded  on 
the  ground  of  all  the  ports  of  Great  Britain  (to  one  of  which  it  was 
alleged  she  was  going)  being  permitted  ports.  In  the  very  able 
argument  which  was  made  here  in  support  of  the  prosecution,  it  was 
attempted  to  be  shown  that  Liverpool  was  not  a  permitted,  but  an 
interdicted  port  This  state  of  uncertainty,  which,  it  would  seem, 
could  hardly  exist  if  the  legislature  had  expressed  themselves  with  that 
precision  and  perspicuity,  which  are  always  expected  in  criminal 
cases,  would,  with  me,  independent  of  my  own  convictions  that 
there  was  no  such  prohibiting  law,  have  been  a  sufficient  reason  for 
restoring  this  property  to  the  claimants. 


Sentence  of  the  circuit  court  c^rmed. 

14  P.  614 ;  4  H.  131 ;  6  H.  344. 
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•  Thb  Mutual  Assurance  Society  v,  Watts's  Executor.  [  *  279  ] 

I  W.  279. 

Under  the  6th  and  8th  sections  of  the  Act  of  Assembly  of  Virginia,  of  the  22d  of  December, 
1794,  property  pledged  to  the  Matual  Assurance  Society,  &c.,  continues  liable  for  assess- 
ments, on  account  of  the  losses  insured  against,  in  the  hands  of  a  bonA  Jide  purchaser 
without  notice. 

A  mere  change  of  sovereignty  produces  no  change  in  the  state  of  rights  existing  in  the 
■oil ;  and  the  cession  of  the  District  of  Columbia  to  the  national  government  did  not  affect 
the  lien  created  by  the  above  act  on  real  property  situate  in  the  town  of  Alexandria, 
though  the  personal  character  or  liability  of  a  member  of  the  society  could  not  be  thereby 
forced  on  a  purchaser  of  such  property. 

Appeal  firom  the  circuit  court  in  the  District  of  Columbia,  for 
Alexandria  county. 

Swann,  for  the  appellants. 

Taylor  and  Lee^  for  the  respondents. 

•  Johnson,  X,  delivered  the  opinion  of  the  court,  as  fol-  [  *  280  ] 
lows :  — 

This  is  a  bill  in  chancery,  filed  by  the  complainants,  to  charge 
certain  premises,  in  the  possession  of  the  defendant,  situate  in  the 
town  of  Alexandria,  with  the  payment  of  a  sum  of  money,  assessed 
in  pursuance  of  the  laws  establishing  the  Mutual  Assurance  Society, 
for  quotas  becoming  due  after  his  testator  acquired  possession. 
The  executor  has,  in  fact,  sold  the  premises,  under  a  power  given 
him  by  the  testator,  but  the  money  remains  in  his  hands ;  and  it  is 
conceded  that  the  sole  object  now  contended  for  is,  to  charge  the 
money  arising  firom  the  sale  of  the  land  in  question  with  the  assess- 
ment to  which  it  is  contended  that  the  land  was  liable.  The  insur- 
ance was  made  in  1799,  and  the  property  sold  to  the  defendant's 
testator  in  1807,  long  after  the  town  of  Alexandria  ceased  to  be 
subject  to  the  laws  of  Virginia.  It  is  admitted  that  the  sale  was 
miade  without  notice  of  this  incumbrance,  (if  it  was  one,)  and  the 
quota  demanded  was  assessed  on  the  premises,  for  a  loss  which 
happened  subsequent  to  the  transfer.  The  points  made  in  the  case 
arise  out  of  the  construction  of  the  6th  and  8th  sections,  of  the  act 
of  Virginia,  passed  the  22d  of  December,  1794.  The  6th  section  is 
in  these  words :  ^^  If  the  funds  should  not  be  sufficient,  a  repartition 
among  the  whole  of  the  persons  insured  shall  be  made,  and  each 
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shall  pay,  on  demand  of  the  cashier,  his,  her,  or  their  share,  accord- 
ing to  the  sum  insured,  and  rate  of  hazard  at  which  the  building 
stands,  agreeably  to  the  rate  of  premium,  for  which  purpose  it  is 
hereby  declared  that  the  subscribers,  as  soon  as  they  shall  insure 

their  property  in  the  Assurance  Society  aforesaid,  do  muta- 
[  •281  ]  ally,  for  themselves,  •their  heirs,  executors,  administrators, 

and  assigns,  engage  their  property  insured  as  security,  and 
subject  the  same  to  be  sold,  if  necessary,  for  the  payment  of  such 
quotas."  And  the  8th  section  is  in  these  words :  "  To  the  end  that 
purchasers  or  mortgagees  of  any  property  insured,  by  virtue  of  this 
act,  may  not  become  losers  thereby,  the  subscribers  selling,  mortgag- 
ing, or  otherwise  transferring  such  property,  shall,  at  the  time,  apprize 
the  purchaser  or  mortgagee  of  such  assurance ;  and  indorse  to  him 
or  them  the  policy  thereof.  And  in  every  case  of  such  change  the 
purchaser  or  mortgagee  shall  be  considered  as  a  subsc^ber,  in  the 
room  of  the  original,  and  the  property  so  sold,  mortgaged,  or  other- 
wise transferred,  shall  still  remain  liable  for  the  payment  of  the 
quotas,  in  the  same  manner  as  if  the  right  thereof  had  remained  in 
the  original  owner." 

In  the  argument  two  points  were  made,  Ist.  That  property 
pledged  to  the  society  remained  liable  for  the  quotas,  to  a  purchaser 
without  notice.  2d.  That  the  purchaser,  by  the  purchase  of  such 
property,  although  without  notice,  became,  by  virtue  of  the  8th 
section,  a  member  of  the  society,  and  liable,  in  all  respects,  as  such. 
The  second  of  these  questions  is  now  withdrawn  firom  the  consid- 
eration of  this  court,  by  an  agreement  entered  on  record.  And  it 
must  be  admitted,  that  whatever  may  be  the  strict  construction  of 
the  8th  section,  and  its  operation  in  the  State  of  Virginia,  so  far  as  it 
is  intended  to  force  on  the  purchaser  a  personal  character  or  liability, 

it  could  have  no  operation  in  the  town  of  Alexandria,  at 
[  •  282  ]  the  date  of  this  transfer.    •  The  laws  of  Virginia  had  tiien 

ceased  to  be  the  laws  of  Alexandria,  and  it  could  only  be 
under  an  actually  existing  law,  operating  at  the  time  of  the  transfer, 
that  the  character  of  membership,  in  the  Virginia  company  would  be 
forced  upon  the  purchaser.  This  is  not  one  of  those  cases  in  which 
tenure  attaches  to  an  individual  a  particular  characteristic  or  obli- 
gation; such  cases  arise  exclusively  between  the  occupant  of  the 
soil  and  the  sovereignty,  which  presides  immediately  over  the  terri- 
tory. The  transfer,  therefore,  of  the  district  of  Alexandria  to  the 
national  government,  put  an  end  to  the  operation  of  the  8th  section, 
BO  far  as  it  operated  by  mere  force  of  law,  independent  of  his  own 
consent,  to  fasten  on  the  purchaser  the  characteristics  of  a  member. 
But  it  is  otherwise  with  regard  to  the  soil.     The  idea  is  now  eroded 
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that  a  mere  change  of  sovereignty  produced  any  change  in  the  state 
of  rights  existing  in  the  soiL     In  this  respect  every  thing  remains  in . 
the  actual  state,  whether  the  interest  was  acquired  by  law,  under  a 
grant,  or  by  individual  contract 

We  consider  the  question,  then,  as  reduced  to  this.  Does  property, 
pledged  to  the  society,  continue  liable  for  assessments  in  the  bands 
of  a  band  fide  purchaser  without  notice,  notwithstanding  that  he  does 
not  become  a  member  by  the  transfer  ? 

Here  we  give  no  opinion  on  the  extent  or  meaning  of  the  words 
"  property  insured,"  how  far  they  will  operate  to  charge  the  lands 
on  which  buildings  stand.  The  question  was  not  made  in 
the  argument,  and  is  •probably  of  no  consequence  in  this  [  •283] 
or  any  other  case.  We  only  notice  it,  in  order  that  such  a 
construction  may  not  be  supposed  admitted,  as  is  too  often  concluded, 
because  a  court  passes  over  a  question  sub  silentio. 

Whatever  be  the  property  thus  pledged,  it  is  very  clear  that  the 
words  of  the  6th  section  are  abundantly  sufficient  to  create  in  it  a 
common  law  lien,  not  only  in  the  hands  of  the  original  subscriber, 
bat  by  express  words  in  those  of  his  assignee.  If  the  case  rested 
here,  there  would  be  no  doubt  or  difficulty ;  but  every  law,  and  every 
contract,  must  be  construed  with  a  reference  to  the  subject  of  that 
law  or  contract,  and  which  it  is  designed  to  answer.  In  this  view 
we  readily  concede,  that  the  duration  of  the  lien  could  not  extend 
beyond  the  duration  of  the  liability  of  the  subscriber  to  pay  the 
premium ;  nor  could  the  liability  of  the  subscriber  extend  beyond 
the  liability  of  the  company  to  indemnify  him.  On  the  other  hand, 
it  would  seem  that  as  long  as  the  company  could  exact  of  the  sub- 
scriber the  premium,  they  ought  to  be  held  liable  to  indemnify  him. 
It  will,  then,  be  conceded  that  the  liability  of  the  subscriber,  and  of 
the  company,  are  mutual,  correlative,  and  coextensive,  and  it  remains 
to  be  examined  how  this  concession  affects  the  case. 

It  is  very  clear  that  there  are  but  three  ways  by  which  a  subscriber 
can  cease  to  be  a  member :  1st.  By  the  consumption  of  the  buildings 
insured,  which  results  from  the  nature  of  the  contract.  2d.  By  com- 
plying with  the  stipulations  of  the  9th  article  of  the  rules 
and  regulations  of  the  society.  •  3d.  By  substituting  a  [  •  284  ] 
vendee  in  his  place,  in  conformity  with  the  8th  section  of 
the  act  of  the  22d  December,  1794.  If,  then,  a  subscriber  has  not 
become  dischEurged  in  one  of  these  three  ways,  what  is  to  prevent  the 
society,  from  pursuing  their  summary  remedy  against  him  ?  They 
are  not  bound  to  search  for  his  vendee,  or  to  raise  the  money  by  a 
sale  of  the  property  pledged ;  much  less  are  they  bound  to  prosecute 
ttieir  remedy  against  a  purchaser  whose  name  is  unknown  to  them, 
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or  who  may  be  absent  from  the  State,  or  from  the  United  States,  or 
insolvent,  or  protected,  at  the  time,  by  some  legal  privilege.  Their 
contract  is  with  the  original  subscriber;  their  rules  point  out  the 
mode  in  which  he  is  to  extricate  himself  from  this  liability,  and  if  he 
has  not  pursued  it,  what  defence  is  left  him  against  a  suit  instituted 
by  the  society  ?  The  court  cannot  imagine  one  that  could  avail 
him.  He  cannot  urge  that  he  has  parted  with  the  property.  The 
rules  point  out  to  him  the  conduct  that  he  is  to  pursue  in  that  event. 
He  may  give  notice  to  the  vendee  of  the  insurance,  and  tender  an 
assignment.  If  the  vendee  refuse  to  receive  it,  he  is  bound  to  remain 
but  six  weeks  longer  under  the  obligation  to  pay  his  quotas  and 
indemnify  the  vendee,  at  the  end  of  which  time  he  will  be  entitled 
to  a  discharge,  upon  giving  due  notice,  and  complying  with  the  other 
requisitions  of  the  9th  s^^tion.  Nor  can  he  ui^  that  he  has  no 
longer  any  interest  in  the  thing  insured ;  this,  if  any  plea  at  aiU,  is 
none  in  his  lips.  It  belongs  to  the  insurer  to  avail  himself  of  it,  if 
it  belongs  to  any  one.  But  it  is  a  plea  not  true  in  fact ;  for 
[  •  285  ]  he  continues  *  to  indemnify  his  vendee  against  the  quotas 
that  may  be  assessed,  which,  by  possibility,  may  reach  to 
the  value  of  the  whole  property  sold  or  insured ;  and,  if  correct  in 
principle  or  fact,  still,  this  plea  could  not  avail  him,  since  it  b  in  con- 
sequence of  his  own  folly  or  laches,  that  he  continues  liable  to  pay 
tiie  premium  of  insurance  for  another's  property.  And  should  it  be 
urged  tiiat  this  would  be  converting  an  actual  insurance  into  a  wager 
policy,  two  answers  may  be  given  to  it,  either  of  which  is  sufficient; 
that  there  is  nothing  illegal  in  a  wager  policy,  in  itself^  and  if  there 
were,  it  is  no  objection  in  this  case,  when  it  results  from  the  constitu- 
tion and  laws  of  the  society. 

But  it  may  be  contended  that  the  insurer  is  discharged,  and,  there- 
fore, the  liability  for  the  quotas  ceases. 

It  is  unquestionably  true,  as  a  general  principle,  that  ^v^ere  an 
insurer  runs  no  risk,  equity  does  not  consider  him  entitled  to  a  pre- 
mium ;  and,  although  there  exist  some  reasons  in  the  policy  and 
constitution  of  this  society  to  apply  it,  in  its  fullest  extent,  to  this 
case,  yet,  to  give  the  argument  its  utmost  weight,  we  are  disposed  to 
concede  it  But  what  has  occurred  in  this  case  to  discharge  the 
underwriters  from  their  contract  ?  The  subscriber  was  clearly  not 
discharged  from  his  liability  to  them,  and  this  single  consideration 
furnishes  a  strong  reason  for  holding  them  still  bound  under  their 
contract  ?  What  has  the  subscriber  done  inconsistent  with  that  con- 
tract? The  only  act  he  can  be  charged  with,  is  alienating, 
[  •  286  ]  without  indorsing,  the  policy.  But  *  alienation  alone  is 
perfectly  consistent  with  the  contract,  for  the  policy  issues 
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to  him  and  his  assigns ;  and  so  far  from  interposing  any  obstruction 
to  alienation,  provision  is  made  for  that  very  case,  and  unlimited  dis- 
cretion vested  in  the  subscriber  to  indorse  his  policy  to  whom  he 
pleases.  Nor  is  alienation,  without  indorsing  the  policy,  considered 
in  any  more  offensive  light;  inasmuch  as  the  8th  section  which 
enforces  the  assignment,  declares  expressly,  that  it  is  for  the  benefit 
of  purchasers  and  mortgagees,  "  to  the  intent  that  they  may  not 
become  losers  thereby."  It  is  not  pretended  that  it  is  for  the  society's 
own  security ;  nor  do  they  ever  require  notice  to  be  given  them  in 
case  of  such  transfer  of  the  policy.  As  to  them,  therefore,  it  is  an 
innocent  act,  and  we  see  no  ground  on  which  the  society  can  be  dis- 
charged, either  to  the  vendor  or  vendee ;  they  certainly  remain  liable, 
and  although  it  may  be  a  question  to  which  of  them  equity  would 
decree  the  money,  yet,  to  one  or  the  other,  it  certainly  would  be 
adjudged ;  but  it  is  not  material  t©  this  argument  which,  as  it  is  a 
question  between  the  vendor  and  vendee. 

If,  then,  the  case  presents  no  legal  ground  for  discharging  either 
insurer  or  insured  from  the  contract,  and  the  lien  created  by  the  6tii 
section  be  commensurate  with  the  liability  of  the  insured,  it  will 
follow  that  the  plaintifis,  in  this  case,  ought  to  have  a  decree  in  their 
favor. 

But  we  will  examine,  at  a  closer  view,  the  liability  of  the  property 
in  the  hands  of  the  vendee.  That  he  is  not  liable  to  the  summary 
remedy,  is  evident,  from  a  variety  of  considerations.  He 
must,  then,  be  *  brought  into  chancery  to  have  his  property  [  *  287  ] 
subjected  to  the  consequences  of  the  lien,  whenever  a  loss 
happens,  and  a  quota  is  assessed.  In  that  case,  his  defence  will 
always  be  just  what  it  is  in  this  —  that  he  purchased  without  notice. 
But  this  was  never  held  to  be  a  defence  to  a  bill  to  foreclose  a  mort- 
gage, which  is  precisely  a  similar  case  to  this.  Nor  is  it  any  better 
defence  to  urge  that  he  could  derive  no  benefit  under  the  policy  in 
case  of  a  loss ;  for  this  is  precisely  the  same  defence,  a  little  varied, 
as  will  be  seen  by  supposing  that  the  vendee  of  a  mortgagor  should 
plead,  to  a  bill  of  foreclosure,  that  the  money  borrowed  did  not  come 
to  his  use.  But  his  case  is  not  as  good  as  that  of  the  vendee  of  the 
mortgagor  in  the  case  supposed ;  for  the  8th  section  makes  provision 
for  his  relief.  That  section  says :  "  To  the  end  that  purchasers,  or 
mortgagees,  of  any  property  insured,  may  not  become  losers  thereby," 
the  vendor  shall  give  them  notice,  and  indorse  the  poUcy  over.  In 
what  manner  shall  the  purchasers,  or  mortgagees,  become  losers, 
unless  the  lien  is  to  continue  on  the  property  in  their  hands  ?  K  the 
vendor  be  guilty  of  the  folly  of  paying  the  quotas,  and  the  vendee 
never  receives  notice  of  the  lien,  through  a  demand  from  the  society, 
vol..  III.  47 
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there  is  no  damage  sustained.  If  he  should  be  assailed  with  such  a 
demand,  he  has  a  right  to  require  of  the  vendee  an  assignment  of  the 
policy ;  and  sis  there  existed  an  original  duty  to  make  such  an  assign- 
ment, it  may  well  be  held  to  operate,  nunc  pro  tuncy  and  carry  with  it 

all  the  benefits  of  an  original  assignment 
[  •  288  ]       •  But  it  is  contended,  that  the  8th  section  explains  and 
limits  the  6th  section  in  such  a  manner  as  to  restrict  the 
duration  of  the  lien  in  the  hands  of  the  vendee  to  those  cases  only 
in  which  the  transfer  of  the  policy  also  takes  place. 

This  consequence  cannot  be  logically  maintained.  The  argument 
is,  that  the  words  "  such  change,"  mean  only  a  change  of  the  property, 
attended  with  an  assignment  of  the  policy,  and  that,  if  the  legislature 
had  supposed  that  property  sold  would,  in  the  hands  of  the  vendee, 
remain  subject  to  the  lien,  they  would  not  expressly  have  subjected  it 
.in  such  a  case.  But  this  section  will,  with  philological  correctness, 
admit  of  a  different  construction,  and  a  construction  more  consistent 
with  legal  principles,  inasmuch  as  it  will  not  admit  of  an  implication 
inconsistent  with  the  preceding  section,  and  even  with  other  parts 
of  the  same  section.  Nor,  if  the  construction  on  which  this  argu- 
ment is  founded  were  unavoidable,  would  the  conclusion  follow  which 
the  argument  asserts.  The  question  is,  what  is  the  meaning  of  the 
words  "  in  every  change,"  in  the  section  under  consideration  ?  The 
solution  is  only  to  be  found  by  referring  to  the  preceding  and  only 
other  clause  of  the  same  section :  and  there  we  find,  that  a  general 
provision  is  inevitably  to  be  made  for  every  possible  change  of  sale 
or  purchase.  The  operation  of  the  clause  will,  then,  be  only  to  con- 
firm and  support  the  general  words  of  the  6th  section,  and  if  it  left 
any  doubt  with  regard  to  the  duration  of  the  lien  in  the  hands  of 
the  vendee,  to  remove  those  doubts  by  express  provision. 
[  •  289  ]  This  construction  is  also  the  most  consistent  with  the  •  reci- 
tal in  the  first  clause  of  the  same  section,  which,  as  has  been 
before  observed,  with  another  view,  is  founded  altogether  on  the  idea 
that  property  sold  remained  pledged  to  the  society  in  the  hands  of 
the  vendee,  whether  with  or  without  notice ;  as  in  that  case  alone, 
could  vendees,  or  mortgagees,  need  the  protection  held  out  to  them 
in  that  clause. 

But  if  a  different  construction  could  legally  be  given  to  that 
section,  so  as  to  restrict  the  words,  "  every  such  case,"  to  mean 
those  cases  only  which  were  attended  with  an  assignment  of  the 
policy,  it  would  not  foUow  that  the  lien  ceased  its  operation  in  all 
others.  To  apply  to  this  case  the  maxim,  expressio  unius  est  exclusio 
aUerius,  would  be  a  glaring  sophisnj.  For,  the  only  principle  on  • 
which  such  a  conclusion  could  be  founded  woul4  be,  that  the  repe* 
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tition  of  a  legal  provision,  incladed,  with  many  others,  in  another 
law,  produced  a  repeal  of  all  others  by  necessary  implication.  Such 
an  implication  may  be  resorted  to,  in  order  to  determine  the  inten- 
tion oi  the  legislature  in  a  case  of  doubtful  import,  but  cannot 
operate  to  destroy  the  effect  of  dear  and  unequivocal  expressions. 
An  obvious  and  unanswerable  objection  to  giving  this  effect  to  ttiis 
clause,  is,  that  it  puts  it  in  the  power  of  the  subscriber  to  exonemte 
the  property  from  the  lien  by  the  single  act  of  sale,  not  even  sus- 
taining it  for  the  term  of  six  weeks  after  the  notice  given  of  his 
intention  to  withdraw;  an  effect  glaringly  inconsistent,  no  less 
with  the  express  words  than  with  the  general  view  of  the  law  on 
this  subject  For  there  is  nothing  in  the  act  which  obliges 
the  vendee  to  accept  an  assignment  *  A  tender  to  him,  [  *  290  ] 
therefore,  cannot  subject  him  to  any  onerous  consequences. 
He  does  no  more  than  what  he  may  lawfully  do.  If,  then,  the  lien 
ceases,  unless  he  accepts  the  assignment,  and  it  is  legaUy  at  his 
option  to  accept  or  refuse ;  the  subscriber,  in  having  the  right  to  sell 
to  whom  he  pleases,  has  also  the  duration  of  the  lien  submitted  to 
his  wilL 

Some  difficulty  has  also  existed  in  the  minds  of  some  of  the  court 
on  the  contingent  nature  of  this  lien,  whether  the  Hen  was  complete 
to  all  purposes,  at  any  period  before  the  assessment  of  a  quota. 
But  on  this  subject,  the  majority  are  of  opinion  that,  as  to  legcd 
incumbrancy,  or  duration  of  a  lien,  it  makes  no  difference  whether 
its  object  is  to  secure  an  existing  debt,  or  a  contingent  indemnity. 
In  the  case  of  Black  et  oL,  mortgagees  of  Gardner  v,  Kraig  and 
Mitchell,  this  court  sustained  a  mortgage,  given  to  secure  an 
indorser  against  notes  which  he  might  indorse,  where  he  had  entered 
into  no  stipulation  to  indorse  for  the  mortgagor.  And,  in  the  case 
of  bonds  given  for  the  discharge  of  duties,  offices,  or  annuities,  it 
never  was  maintained  as  an  objection,  that  the  object  of  the  lien 
was  future,  contingent,  or  uncertain.  In  this  case,  the  mutual  stipu- 
lation to  indemnify  each  other  against  losses  operates  as  a  purchase 
of  the  lien,  and  places  the  parties  on  strong  equitable  grounds  as  to 
each  other. 

Some  cases  were  cited  in  the  argument  from  the  reports  of  decis- 
ions which  have  been  made  in  the  courts  of  Virginia.  This  court 
uniformly  acts  under  the  influence  of  a  desire  to  conform  its  decis- 
ions to  those  of  the  state  courts  on  their  local  laws ;  and 
*  would  not  hesitate  to  pay  great  respect  to  those  decisions,  [  *  291  ] 
if  they  had  appeared  to  reach  the  question  now  under  con- 
sideration. But  they  are  persuaded  that  those  cases  do  not  come  up 
to  the  present     In  the  case  of  Greenhow  et  aL  v.  Barton,  (1  Mun£ 
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590,)  it  is  true  that  the  decision  of  the  district  court,  which  was 
tinally  confirmed,  was  in  favor  of  the  purchaser  without  notice.  But 
it  was  solely  on  the  question,  whether  be  was  liable  to  the  summary 
remedy,  or,  in  other  words,  liable  generally,  as  a  member.  And  the 
case  of  Anne  Byrd,  reported  in  the  cases  of  the  general  court,  was 
likewise  the  c€ise  of  a  motion  for  a  summary  judgment  In  the 
latter  case  the  court  went  much  further,  in  charging  the  vendee,  than 
this  court  is  called  upon  to  proceed  in  the  present  case.  But  in 
neither  of  those  cases  was  a  bill  filed  to  charge  the  vendee,  as  in  the 
present ;  nor  was  the  question  brought  up  in  either,  detached  firom 
that  of  his  general  liability  as  a  member. 

The  decree  below  will  be  reversed,  and  a  decree  ordered  to  be 
entered  for  the  complainants. 

Livingston,  J.,  and  Story,  J.,  dissented. 

Decree  reversed^ 

6  W.  606. 


[  •  292  ]  •  Walden  v*  The  Heirs  op  Gratz. 

1  W.  292. 

Under  the  Act  of  Assembly  of  Kentucky,  of  1798,  entitled,  "An  act  concerning  champerty 
and  maintenance,"  a  deed  will  pass  the  title  to  lands,  notwithstanding  an  adverse  posses- 
sion. 

The  Statute  of  Limitations  of  Eentncky,  does  not  differ  essentially  from  the  English 
statute  of  the  21st  James  I.  c  I,  and  is  to  be  construed  as  that  statote,  and  all  other  acts 
of  limitation  founded  upon  it,  have  been  construed.  The  whole  possession  must  be  taken 
together ;  when  the  statute  has  once  begun  to  run  it  continues ;  and  an  adverse  possession 
under  a  survey,  previous  to  its  being  carried  into  grant,  may  be  connected  with  a  subse- 
quent possession. 

Error  to  the  circuit  court  for  the  district  of  Kentudty.  This  waa 
an  action  of  ejectment  in  which  the  defendants  in  error  were  the 
lessors  of  the  plaintiff  in  the  court  below.  The  declaration  in 
ejectment  was  returned  to  the  November  term  of  that  court,  1813. 
At  the  May  term,  1814,  the  suit  was  abated  as  to  one  defendant ; 
judgment  by  default  was  entered  against  Joseph  Day,  another 
defendant ;  and  the  defendants  were  admitted  to  defend  instead  of 
the  casual  ejector.     The  lessors  of  die  plaintiff  claimed  und^  a 
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patent  issued  to  John  Craig,  in  November,  1784.  On  the  20th  of 
April,  1791,  John  Craig  conveyed  the  lands  mentioned  in  the  decla- 
ration, in  trost,  to  Robert  Johnson,  Elijah  Craig,  and  the  survivor  of 
them.  On  the  11th  of  February,  1813,  Robert  Johnson, 
styling  himself  surviving  *  trustee,  conveyed  to  the  lessors  [  *  293  J 
of  the  plaintiff  The  defendants  below,  now  plaintiffs  in 
error,  claimed  under  a  patent  issued  to  John  Cobum,  in  September, 
1795,  founded  on  a  survey  made  for  Benjamin  Netherland,  in  May, 
1782.  John  Coburn,  claiming  under  the  said  survey,  entered  thereon 
about  the  year  1790,  and  dwelt  in  a  house  within  the  limits  of  said 
survey,  but  without  the  lines  of  Craig's  patent.  On  the  trial,  the 
counsel  for  the  defendants  below  moved  the  court  to  instruct  the 
jury  — 

1st.  That  if  the  defendants,  and  those  under  whom  they  claim, 
were  in  the  actual  adverse  possession  of  the  lands  in  question,  at  the 
making  of  the  deed  by  Craig's  trustee  to  the  lessors  of  the  plaintifi^ 
that  deed  did  not  pass  such  title  as  would  enable  them  to  recover  in 
this  suit. 

2d.  That  if  the  defendants,  and  those  under  whom  they  claim, 
were  in  the  actual  adverse  possession  of  the  lands  in  question,  at 
the  making  of  the  deed  by  Craig's  trustee  to  the  lessors  of  the  plain- 
tifli  and  had  held  such  adverse  possession  for  twenty  years  next 
before  said  time,  that  said  deed  did  not  pass  such  title  as  would 
enable  the  plaintifis  to  recover  in  this  suit. 

3d.  That  if  the  defendants,  and  those  under  whom  they  claim, 
have  had  possession  of  the  land  in  question,  or  any  part  thereof,  for 
twenty  years  next  before  the  commencement  of  this  suit,  that  the 
plaintiff  cannot  recover  l^e  lands  so  possessed  for  twenty  years. 

On  the  first  two  points,  the  court  instructed  the  jury,  that,  accord- 
ing to  the  principles  of  the  common  law,  the  deed  from 
Craig's  trustee  to  the  lessors  of  *  the  plaintiff,  would  not  [  *  294  ] 
pass  the  title  to  the  lessors  of  the  plaintiff;  but  that  under 
the  operation  of  the  Act  of  Assembly  of  the  State  of  Kentucky,  of 
1798,  the  said  deed  was  valid,  and  did  pass  l^e  title  to  the  lessors  of 
the  plaintifib,  notwithstanding  tiie  adverse  possession  of  the  defend- 
ants. The  court  refused  to  give  the  last  instruction  applied  for,  but 
did  instruct  the  jury  that  if  Coburn  entered  upon  the  land  in  contro- 
versy, under  the  survey  on  which  his  patent  was  founded,  and  he, 
and  those  holding  under  him,  held  the  scdd  lands  for  twenty  years 
and  upwards,  prior  to  the  commencement  of  this  suit,  yet  as  the 
patent  to  Coburn  did  not  issue  until  1795,  such  possession  could  not 
avail  the  defendants  claiming  under  the  said  Coburn,  but  that  the 
plaintiffs  could  recover,  notwithstanding  such  possession.     To  these 
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opinions  and  instructions,  given  by  the  court,  the  counsel  for  tlie 
defendants  below  excepted,  and  the  cause  was  brought  by  writ  of 
error  into  this  court 

Hdrdiriy  for  the  plaintiff  in  error. 

Hughes  and  Talbot^  contra. 

[  •  295  ]  •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  and, 
after  stating  the  facts,  proceeded  as  follows :  — 

The  Act  of  Assembly,  on  which  the  opinion  of  the  court  below, 
on  the  first  question,  was  given,  is  entitled,  "An  act  concerning 
champerty  and  maintenance."  It  enacts,  "  that  no  person 
[  •  296  ]  purchasing,  or  •procuring  an  interest  in  any  legal  or  equit- 
able claim  to  land  held,  &c.,  shall  be  precluded  from  prose- 
cuting or  defending  said  claim,  under  such  purchase  or  contract; 
neither  shall  any  suit  or  suits,  brought  to  establish  such  purchase,  cnr 
make  good  the  title  to  such  claim,  be  considered  as  coming  within 
the  provisions,  either  at  common  law  or  by  statute,  against  champerty 
or  maintenance,"  &c.  This  court  is  of  opinion  that  this  statute 
enabled  the  lessors  of  the  plaintiff  to  maintain  a  suit  in  their  own 
name  for  the  lands  conveyed  to  them,  and  that  there  is  no  error  in 
this  instruction  of  the  circuit  court 

On  the  third  question,  the  circuit  court  instructed  the  jury  that  an 
adverse  possession  under  a  survey,  previous  to  its  being  carried  into 
grant,  could  not  be  connected  with  a  subsequent  possession,  but  that 
the  computation  must  conunence  from  the  date  of  the  patent  In 
giving  this  opinion,  the  court  unquestionably  erred.  No  principle 
can  be  better  settled  than  that  l^e  whole  possession  must  be  taken 
together. 

The  counsel  for  the  defendants  in  error  have  endeavored  to  sustain 
this  opinion  by  a  construction  of  the  Statute  of  Limitations  of  Ken- 
tucky. They  contend,  that  after  the  statute  has  begun  to  run,  it 
stops,  if  the  title  passes  to  a  person  under  any  legal  disability,  and 
recommences  after  such  disal^lity  shall  be  removed.  This  construc- 
tion, in  the  opinion  of  this  court,  is  not  justified  by  the  words  of  the 
statute.  Its  language  does  not  vary  essentially  from  the  language 
of  the  statute  of  James,  the  construction  of  which  has  been  well 
settled ;  and  it  is  to  be  construed  as  that  statute,  and  all 
[  *  297  ]  other  acts  of  limitation  *  founded  on  it,  have  been  construed. 
This  court  is,  therefore,  of  opinion,  that  there  is  error  in  ihe 
instruction  given  by  the  circuit  court  to  the  jury  on  the  third  prayer 
of  the  plaintiff  in  error. 


Digitized  by  VjOOQIC 


FEBRUARY  TERM,  1816.  559 


The  Harrison.    1  W. 


It  has  been  contended  by  the  coansei  for  the  plaintiff,  that  there  is 
also  error  in  the  judgment  rendered  against  Joseph  Day  by  default ; 
but  of  his  case  the  court  can  take  no  notice,  as  he  is  not  one  of  the 
plaintiffs  in  error,  and  the  judgment  rendered  against  him  is  not 
before  us.  The  judgment  must  be  reversed  for  error  in  the  directions 
of  the  court  to  the  jury  on  the  third  point,  on  which  instructions 
were  given. 

Judgement  reversed. 


*The  Harrison.    Herbert,  Claimant.  [  *298  ] 

1  W.  298. 

If  the  national  character  of  property,  captnred  and  brought  in  for  adjudication,  appears 
ambiguous  or  neutral,  and  no  claim  is  interposed,  the  cause  is  postponed  for  a  year  and  a 
day  afler  the  prize  proceedings  are  commenced ;  and  if  no  claimiint  appears  within  that 
time,  die  property  is  condemned  to  the  captors. 

In  prize  causes  this  coart  has  an  appellate  jurisdiction  only,  and  a  claim  cannot  for  the  first 
time  be  interposed  here;  but  where  the  court  below  had  proceeded  to  adjudication  before 
the  above  period  had  elapsed,  the  cause  was  remanded  to  that  court,  with  directions  to 
allow  a  daim  to  be  filed  therein,  and  the  libel  to  be  amended,  &c 

Appeal  from  the  circuit  court  for  the  district  of  Maryland.  The 
libel  filed  by  the  captors,  in  this  case,  in  the  district  court,  alleged, 
that  the  goods  for  which  condemnation  was  sought,  were  captured 
and  taken%out  of  a  Spanish  vesseL  No  claim  was  filed  for  the  goods 
in  either  of  the  courts  below.  But,  upon  the  hearing,  the  district 
court  dismissed  the  libel,  upon  the  ground  that  the  property,  to 
whomsoever  belonging,  was  protected  by  the  16th  article 
•  of  the  treaty  of  1795,  with  Spain,  by  which  free  ships  [  *  299  } 
make  free  goods ;  and  this  decree  was  affirmed,  upon  the 
same  principle,  in  the  circuit  court  The  captors  brought  the  cause, 
by  appeal,  to  this  court;  and  a  motion  was  made  by  Winder^  in 
behalf  of  Ehry  Herbert,  an  asserted  claimant,  to  be  admitted  to  file 
a  claim  in  this  court. 

Story,  J.,  delivered  the  opinion  of  the  court 

We  have  considered  this  question  with  a  view  to  the  general  rules 
of  practice.  Whenever  a  prize  is  brought  to  adjudication  in  the 
admiralty,  if,  upon  the  hearing  of  the  cause  upon  the  ship's  papers, 
and  the  evidence  taken  in  preparatory,  the  property  appears  to  belong 
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to  enemies,  it  is  immediately  condemned.  If  its  national  character 
appear  doubtful,  or  even  neutral,  and  no  claim  is  interposed,  the 
court  do  not  proceed  to  a  final  decree,  but  the  cause  is  postponed, 
with  a  view  to  enable  any  person,  having  title,  to  assert  it,  within  a 
reasonable  time,  before  the  court.  This  reasonable  time  has  been, 
by  the  general  usage  of  nations,  fixed  to  a  year  and  a  day  after  the 
institution  of  the  prize  proceedings ;  and  if  no  claim  be  interposed 
within  that  period,  the  property  is  deemed  to  be  abandoned,  and  is 
condemned  to  the  captors  for  contumacy  and  default  of  the  supposed 
owner.  In  the  present  case,  the  prescribed  period  had  not  elapsed  at 
the  time  when  the  district  court  proceeded  to  decree  a  dismissal  of 
the  libel.     A  claim  cannot,  by  the  practice  of  this  court,  be  for  the 

first  time  interposed  here.  In  prize  causes  this  court  can 
[  •  300  ]  exercise  only  an  appellate  jiuisdiction,  and  between  •parties 

who  have  litigated  in  the  court  below.  We  are  all,  there- 
fore, of  opinion  that  this  cause  ought  to  be  remanded  to  the  circuit 
court,  with  directions  to  allow  the  claim  to  be  filed  in  that  court; 
and,  also,  to  allow  the  libel  to  be  amended  so  as  to  conform  to  the 
general  allegation  of  prize,  and  enable  the  captors  to  obtain  con- 
demnation of  the  property,  if  the  asserted  claim  shall  not  be 
sustained,  and  the  property  shall  not  appear  entitled  to  the  protection 
of  the  Spanish  treaty. 

Case  remanded. 


Habben  v.  Fisher  et  oL 

I  W.  300. 

(Jnder  the  9th  article  of  the  Treaty  of  1794,  between  the  United  States  and  Great  Britain, 
by  which  it  is  provided  that  British  subjects,  holding  lands  in  the  United  States,  and  their 
heirs,  so  far  as  respects  those  lands,  and  the  remedies  incident  thereto,  should  not  be  con- 
sidered as  aliens ;  the  parties  mast  show  that  the  title  to  the  land  for  which  the  salt  was 
commenced  was  in  them,  or  their  ancestors,  at  the  time  the  treaty  was  made. 

Error  to  the  circuit  court  for  the  district  of  New  York. 
Bbffmany  for  the  plaintiff  in  error,  and  defendant  in  ejectment. 
Stockton^  for  the  defendants  in  error,  and  plaintiiis  in  ejectment. 
[  *  301  ]      *  Marshall,  C.  J.,  delivered  tiie  opinion  of  the  court 
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This  k  an  action  of  ejectment,  brought  by  the  defendants  in  eiror, 
in  the  cbcnit  court  for  the  district  of  New  York,  to  recover  certain 
lands,  which  thej  claim  as  the  heirs  of  Donald  Fisher,  deceased.  A 
special  verdict  was  foxmd  in  the  case,  which  shows  that  Donald 
Fisher  was  a  British  subject,  residing  in  the  city  of  New  Yoric,  and 
departed  this  life  in  the  year  1798,  leaving  the  lessors  of  the  plaintiffs 
in  ejectment  his  heirs  at  law,  who  are,  also,  British  subjects.  The 
jdaintiffs,  being  thus  found  to  be  British  subjects,  are  incapable  of 
maintaining  an  action  for  real  estate  in  tiie  State  of  New  York, 
unless  they  are  enabled  to  do  so  by  the  9th  article  of  the  treaty 
between  iiie  United  States  and  Great  Britain,  made  in  the  year 
1794,  which  provides  that  British  subjects,  holding  lands  in  the 
United  States,  and  their  heirs,  so  far  as  respects  those  lands,  and  the 
legal  remedies  incident  thereto,  should  not  be  considered  as  aliens. 
To  avail  themselves  of  this  treaty,  the  lessors  of  the  plaintiff  below 
mnst  show  that  their  ancestors  held  the  lands  for  which  this  suit  was 
instituted,  at  the  time  when  it  was  made.  The  court  does  not  mean 
to  say  that  they  must  show  a  seisin  in  fetct,  or  an  actual  possession 
of  tlM3  land,  but  that  the  titie  was  in  him  at  the  time.  This 
must  be  *  shown  in  order  to  bring  the  case  within  the  pro-  [  *  302  ] 
tection  afforded  by  the  treaty. 

The  jurors  find  that  Donald  Fisher  was,  on  the  1st  day  of  January, 
in  the  year  1777,  seised  in  his  demesne  as  of  fee,  of  the' lands  and 
tenements  in  the  declaration  mentioned,  ^d  was  in  the  actual  pos- 
session  thereof,  and  continued  so  seised  and  possessed,  until  the  ren- 
dering the  judgment  hereinafter  mentioned. 

On  the  17th  day  of  April,  in  the  year  1780,  the  grand-jury  for  the 
county  of  Charlotte,  in  the  State  of  New  York,  found  an  indictment, 
stating  that  Donald  Fisher,  (who  is  the  ancestor  under  whom  the 
lessors  of  the  plaintiffs  claim,)  did,  on  the  14th  day  of  July,  in  the 
year  1777,  volunteurily,  with  force  and  arms,  adhere  to  the  enemies  of 
the  State.  The  record  proceeds  to  state,  that  "the  said  Donald 
Fisher  having,  according  to  the  form  of  the  act  of  the  legislature,  en- 
titled *'  an  act  for  the  forfeiture  and  sale  of  the  estates  of  persons 
who  have  adhered  to  the  enemies  of  the  State,'  &c.,  been  notified  to 
appear  and  traverse  the  said  indictment,  and  not  having  appeared 
and  traversed  within  the  time,  and  in  the  manner  in  and  by  the  said 
act  limited  and  required,  it  is,  therefore,  considered  that  the  said 
Donald  Fisher  do  forfeit  all  and  singular  the  estate,  both  real  and 
personal,  whetiier  in  possession,  reversion,  or  remainder,  had  or 
claimed  by  him  in  this  State."  This  judgment  was  signed  on  the 
29th  day  of  December,  1783,  and  is  the  judgment  referred  to  in  the 
special  verdict,  as  hereinbefore  mentioned.     Under  these  proceed- 
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[  *303  ]  ings  the  lands  in  the  declaration  mentioned  *were  sold,  and 
the  defendants  in  the  conrt  below  hold  under  that  sale. 

There  are  other  points  raised  in  the  special  verdict,  and  urged  by 
counsel ;  but  it  will  be  unnecessary  to  notice  them,  and  the  court 
does  not  mean  to  give  any  opinion  on  them.  The  conrt  gave  judg- 
ment for  the  plaintiffs  beloWi  and  that  judgment  is  now  before  this 
court  on  a  writ  of  error. 

It  is  contended  by  l^e  defendants  in  error  that  this  judgment  hav- 
ing been  rendered  subsequent  to  ihe  treaty  of  peace  of  1783,  and  in 
direct  repugnance  thereto,  is  not  merely  voidable,  but  absolutely 
void.    By  the  plaintifis  it  is  alleged  to  be  voidable  only. 

This  court  cannot  now  decide  that  question.  The  verdict  does 
not  find  that  Donald  Fisher  held  his  title  until  the  treaty  of  1794  was 
made,  and  although  nothing  is  found  to  show  that  he  has  parted 
with  it,  yet  the  court  cannot  presume  that  he  did  not  part  with  it. 
The  verdict  ought  to  have  shown  that  the  title  was  in  Donald  Fisher 
when  the  treaty  was  made,  and  continued  in  him  to  the  time  of  his 
death.  For  this  essential  defect,  the  verdict  is  too  imperfect  to 
enable  the  court  to  decide  on  the  case.  The  judgment  of  tiie  circuit 
court  must,  therefore,  be  reversed,  and  the  cause  remanded  to  tiiat 
court,  with  directions  to  award  a  venire  facias  de  novo. 

4  W.  458;  9  W.  489;  14  P.  358. 


[  •  304  ]  •  Martin,  Heir  at  law  and  devisee  of  Fairfieix,  v.  Huntbk's 

Lessee. 

1  W.804. 

The  25th  section  of  the  Jadiciaiy  Act  ( I  Sttts.  at  Large,  85,)  is  a  constitutional  and  Talid  law. 

A  writ  of  error  is  the  proper  remedy  to  revise  an  erroneons  proceeding  nnder  a  mandate  of 
this  conrt,  in  a  proceeding  at  law. 

The  return  of  a  copy  of  the  record  of  a  state  court,  dnly  certified  by  the  derk,  and  annexed 
to  the  writ  of  error,  is  a  sufficient  return. 

Tlie  omission  to  take  a  bond,  pursuant  to  the  22d  section  of  the  Judiciary  Act,  (1  Stats,  at 
Lai>;e,  84,)  does  not  avoid  the  writ  of  error.  y 

Under  the  25th  section  of  the  Judiciary  Act,  where  the  question  is,  whether  a  title  was  pro- 
tected by  a  treaty,  this  court  has  power  to  determine  upon  the  validity  of  the  title. 

[  •  305  ]      •  This  case  is  ftdly  stated  in  the  opinion  of  the  oonrt 
Jones^  for  the  plaintiff  in  error. 
T\icker  and  Dexter^  for  the  defendant 
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*  Stobt,  J.,  delivered  tiie  opinion  of  the  court  [  *323  ] 

This  is  a  writ  of  error  from  the  court  of  appeals  of  Virginia, 
founded  upon  the  refusal  of  that  court  to  obey  the  mandate  of  this 
court,  requiring  the  judgment  rendered  in  this  very  cause,  at  February 
term,  1813,  to  be  carried  into  due  execution.  The  following  is  the  judg- 
ment of  the  court  of  appeals  rendered  on  ihe  mandate :  '^  The  court 
is  unanimously  of  opinion,  that  the'  appellate  power  of  the  supreme 
court  of  the  United  States  does  not  extend  to  this  court,  under  a 
sound  construction  of  the  constitution  of  the  United  States ;  that  so 
much  of  the  25th  section  of  the  act  of  congress  to  establish  the  judi- 
cial  courts  of  tiie  United  States,  as  extends  the  appellate  jurisdiction 
of  the  sufHreme  court  to  this  court,  is  not  in  pursuance  of  the 
constitution  of  the  *  United  States ;  that  tiie  writ  of  error  [  *  324  ] 
in  this  cause,  was  improvidentiy  allowed  under  tiie  author* 
ity  of  that  act;  that  the  procec^ngs  thereon  in  the  supreme  court 
were  coram  nonjudice^  in  relation  to  this  court,  and  that  obedience  to 
its  mandate  be  decked  by  tiie  court" 

The  questions  involved  in  this  judgment  are  of  great  importance 
and  delicacy.  Perhaps  it  is  not  too  much  to  aflirm,  that,  upon  their 
right  decision,  rest  some  of  the  most  solid  principles  which  have 
hitherto  been  supposed  to  sustcdn  and  protect  the  constitution  itsel£ 
The  great  respectability,  too,  of  the  court  whose  decisions  we  are 
called  upon  to  review,  and  the  entire  deference  which  we  entertain 
for  the  learning  and  ability  of  that  court,  add  much  to  the  difficulty 
of  the  task  which  has  so  unwelcomely  fallen  upon  us.  It  is,  how-  , 
iver,  a  source  of  consolation,  that  we  have  had  the  assistance  of  most 
able  and  learned  arguments  to  aid  our  inquiries ;  and  that  the  opinion 
which  is  now  to  be  pronounced  has  been  weighed  with  every  solicitude 
to  come  to  a  correct  result,  alid  matured  after  solemn  deliberation. 

Before  proceeding  to  the  principal  questions,  it  may  not  be  unfit 
to  dispose  of  some  preliminary  considerations  which  have  grown  out 
of  the  arguments  at  the  bar. 

The  constitution  of  ttie  United  States  was  ordained  and  estab- 
lished, not  by  the  States  in  their  sovereign  capacities,  but  emphati- 
cally, as  the  preamble  of  the  constitution  declares,  by  '^  the  people 
of  the  United  States.''  There  can  be  no  doubt  that  it  was 
competent  to  the  people  to  invest  the  general  •government  [  * 325  ] 
with  all  the  powers  which  they  might  deem  proper  and 
necesssury ;  to  extend  or  restrain  these  powers  according  to  their  own 
good  pleasure,  and  to  give  them  a  paramount  and  supreme  authority. 
As  little  doubt  can  there  be,  that  the  people  had  a  right  to  prohibit 
to  the  States  the  exercise  of  any  powers  which  were,  in  their  judg* 
ment,  incompatible  with  the  objects  of  the  general  compact;  to  m&V.e 
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the  powers  of  the  state  governments,  in  given  cases,  snboirdinate  to 
those  of  the  nation,  or  to  reserve  to  themselves  those  sovereign 
authorities  which  they  might  not  choose  to  delegate  to  either.  The 
constitution  was  not,  therefore,  necessarily  carved  out  of  existing 
state  sovereignties,  nor  a  surrender  of  powers  ahready  existing  in 
state  institutions,  for  the  powers  of  the  States  depend  upon  their 
own  constitutions ;  and  the  people  of  every  State  hcul  the  right  to 
modify  and  restrain  them,  according  to  their  own  views  of  policy  or 
principle.  On  the  o&er  hand,  it  is  perfectly  clear  that  the  sovereign 
powers  vested  in  the  state  governments,  by  their  respective  constitu- 
tions)  remained  unaltered  and  unimpaired,  except  so  far  as  tiiey  were 
granted  to  tiie  government  of  tiie  United  States. 

These  deductions  do  not  rest  upon  general  reasoning,  plain  and 
obvious  as  they  seem  to  be.  They  have  been  positively  recognized 
l^  one  of  the  articles  in  amendment  of  tiie  constitution,  which 
declares  tiiat  ^  the  powers  not  delegated  to  the  United  States  by 
the  constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to 

the  States  respectively,  or  to  the  people." 
[  *  326  ]  *The  government,  then,  of  the  United  States,  can  daim 
no  powers  which  are  not  granted  to  it  by  the  constitution, 
and  the  powers  actually  granted  must  be  such  as  are  expressly 
given,  or  given  by  necessary  implication.  On  the  other  hand,  this 
instrument,  like  every  other  grant,  is  to  have  a  reasonable  construction, 
according  to  the  import  of  its  terms ;  and  where  a  power  is  exf^resdy 
given  in  general  terms,  it  is  not  to  be  restrained  to  particular  casesi 
unless  that  construction  grows  out  of  the  context  expressly,  or  by 
necessary  implication.  The  words  are  to  be  taken  in  their  natural 
and  obvious  sense,  and  not  in  a  sense  imreasonably  restricted  or 
enlarged. 

The  constitution,  unavoidably,  deals  in  general  language.  It  did 
not  suit  the  purposes  of  the  people,  in  framing  this  great  charter  (^ 
our  liberties,  to  provide  for  minute  specifications  of  its  powers,  or  to 
declare  tiie  means  by  which  those  powers  should  be  carried  into 
execution.  It  was  foreseen  that  tiiis  would  be  a  perilous  and  difficult, 
if  not  an  impracticable,  task.  The  instrument  was  not  intended  to 
provide  merely  for  the  exigencies  of  a  few  years,  but  was  to  endure 
through  a  long  lapse  of  ages,  the  events  of  which  were  locked  up  in 
the  inscrutable  purposes  of  Providence.  It  cduld  not  be  foreseen 
what  new  changes  and  modifications  of  power  might  be  indispensa* 
ble  to  efiectuate  tiie  general  objects  of  the  charter ;  and  restrictions 
and  specifications,  which  at  tiie  present  might  seem  salutary,  might, 
in  the  end,  prove  the  overthrow  of  the  system  itsell  Hence  its 
powers  are  expressed  in  genial  terms,  leaving  to  tiie  legislature, 
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from  time  to  *time,  to  adopt  its  own  means  to  efleetaate  [  *  327  ] 

legitimate  objects,  and  to  monld  and  model  the  exerciae  of . 

its  powers,  as  its  own  wisdom  and  the  pnblic  inteiests  should  reqnire. 

With  these  principles  in  view,  principles  in  respect  to  which  no 
difference  of  opinion  ooght  to  be  indulged,  let  us  now  proceed  to 
the  interpretation  of  the  oonsiitotion,  so  far  as  regards  the  great 
points  in  controvers j. 

The  third  article  of  the  constitution  is  that  which  must  princ^>ally 
attract  our  attention.  The  1st  section  declares,  ^  the  judicial  power 
of  the  United  States  shall  be  vested  in  one  supreme  court,  and  in 
such  other  inferior  courts  as  the  congress  may,'  from  time  to  time, 
ordain  and  establish.''  The  2d  section  declares  that,  '^  the  judicial 
power  shall  extend  to  all  cases  in  low  or  equity,  arising  under  this 
constitution,  the  laws  of  the  United  States,  and  the  treaties  made, 
or  which  shall  be  made,  under  their  authority ;  to  all  cases  affecting 
ambassadors,  other  pnblic  ministers  and  consuls;  to  all  cases  of 
admiralty  and  iftaritime  jurisdiction ;  to  controversies  to  which  the 
United  States  riiaU  be  a  party ;  to  controversies  between  two  or  more 
States;  between  a  State  and  citizens  of  another  State;  between 
citizens  of  different  States;  between  citizens  of  the  same  State 
daiming  lands  under  the  grants  of  diffident  States ;  and  between  a 
State  or  the  citizens  thereof,  and  fcnreign  states,  citizens,  or  subjects.'' 
It  then  proceeds  to  declare,  that  ^  in  all  eases  afikoting  ambassadors, 
other  public  ministers  and  consuls,  cmd  those  in  which  a  State  shall 
be  a  party,  the  supreme  court  shall  have  original  jurisdiction. 
*  In  all  the  other  cases  before  mentioned  the  supreme  court  [  *  328  ] 
shall  have  appellate  jurisdiction,  both  as  to  law  and  fact, 
with  such  exoeptiotts,  and  under  sueb  regulations,  as  the  congress 
shall  make." 

Such  is  the  language  of  the  article  creating  and  defining  the 
judicial  power  of  the  United  Statea  It  is  the  voice  of  the  whole 
American  people  solemnly  declared,  in  establishing  one  great  depart* 
noent  of  that  government  which  was,  in  many  respects,  national,  and 
in  all,  supreme.  It  is  a  part  of  the  very  same  instrument  which  was 
to  act  not  merely  upon  individuals,  but  upon  States ;  and  to  deprive 
them  altogether  of  the  exercise  of  some  powers  of  sovereignty,  and 
to  restrain  and  regulate  them  in  the  exercise  of  others. 

Let  this  article 'be  carefully  weighed  and  considered.  The  Ian* 
gnage  of  the  artide  throughout  is  manifestly  designed  to  be  manda- 
tory  upon  the  legislature.  It»  <d[>ligatory  focce  is  so  imperative,  that 
congress  could  not,  vnthout  a  violation  of  its  duty,  have  refused  to 
carry  it  into  operation.  The  judicial  power  of  the  United  States 
tAiall  be  vested  (not  may  be  vesbed)  in  one  sninreme  coiurt,  and  in 

VOL.  III.  48  C"n,r^n]o 
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snch  inferior  courts  as  congress  may,  from  time  to  time,  ordain  and 
establisli.  Could  congress  have  lawftdly  refused  to  create  a  supreme 
court,  or  to  vest  in  it  the  constitutional  jurisdiction  ?  "  The  judges, 
both  of  the  supreme  and  inferior  courts,  shall  hold  their  offices  during 
good  behaviour,  and  shall,  at  stated  times,  receive,  for  their  services, 
a  compensation  which  shall  not  be  diminished  during  their  continu- 
ance in  office,"  Could  congress  create  or  limit  any  otiier 
[  •  329  ]  tenure  of  'the  judicial  office  ?  Could  they  refuse  to  pay, 
at  stated  times,  the  stipulated  salary,  or  diminish  it  during 
their  continuance  in  office?  But  one  answer  can  be  given  to  these 
questions ;  it  must  be  in  the  negative.  The  object  of  the  coostita- 
tion  was  to  establish  three  great  departments  of  government ;  the 
legislative,  the  executive,  and  the  judicial  departments.  The  first 
was  to  pass  laws,  the  second  to  approve  and  execute  them,  and  the 
third  to  expound  and  enforce  them.  Without  the  latter,  it  would 
be  impossible  to  carry  into  effect  some  of  the  express  provisions  ci 
the  constitution.  How,  otherwise,  could  crimes  against  the  United 
States  be  tried  and  punished?  How  could  causes  between  two 
States  be  heard  and  determined?  The  judicial  power  must,  tiiere- 
fore,  be  vested  in  some  court,  by  congress ;  and  to  suppose  that  it 
was  not  an  obligation  binding  on  them,  but  might,  at  their  pleasure, 
be  omitted  or  declined,  is  to  suppose  that,  under  the  sanction  of  the 
constitution,  they  might  defeat  the  constitution  itself.  A  constructioa 
which  would  lead  to  such  a  result  cannot  be  sound. 

The  same  expression,  ^  shall  be  vested,"  occurs  in  other  parts  of 
the  constitution,  in  defining  the  powers  of  the  other  cocardinate 
branches  of  the  government  The  first  article  declares  that  ^  all  legis- 
lative powers  herein  granted  shall  be  vested  in  a  congress  of  the  United 
States."  Will  it  be  contended  that  the  legislative  power  is  not  ab- 
solutely vested  ?  that  the  words  merely  refer  to  some  future  act,  and 
meeoi  only  that  the  legislative  power  may  hereafter  be 
[  •330  ]  vested?  The  second  article  declares  that  "the  •executive 
power  shall  be  vested  in  a  President  of  the  United  States  of 
America."  Could  congress  vest  it  in  any  other  person ;  or,  is  it  to 
await  their  good  pleasure,  whether  it  is  to  vest  at  all  ?  It  is  appar- 
ent that  such  a  construction,  in  either  case,  would  be  utterly  inadmis- 
sible. Why,  then,  is  it  entitled  to  a  better  support  in  reference  to  tiie 
judicial  department  ? 

If,  then,  it  is  a  duty  of  congress  to  vest  the  judicial  power  of  tiie 
United  States,  it  is  a  duty  to  vest  the  whole  judicial  power.  The 
language,  if  imperative  as  to  one  part,  is  imperative  as  to  alL  If  it 
were  otiierwise,  this  anomaly  would  exist,  that  congress  might  suc- 
cessively refuse  to  vest  the  jurisdiction  in  any  one  class  of  cases  ena- 
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merated  in  the  constitatioD,  and  thereby  defeat  the  jnriBdiction  as  to 
all ;  for  the  constitution  has  not  singled  out  any  class  on  which  con- 
gress are  bound  to  act  in  preference  to  others. 

The  next  consideration  is  as  to  the  courts  in  which  the  judicial 
power  shall  be  vested.  It  is  manifest  that  a  supreme  court  must  be 
established ;  but  whether  it  be  equally  obligatory  to  establish  inferior 
courts,  is  a  question  of  some  difficulty.  If  congress  may  lawfully 
omit  to  establish  inferior  courts,  it  might  follow,  that  in  some  of  the 
enumerated  cases  the  judicial  power  could  nowhere  exist  The 
supreme  court  can  have  original  jurisdiction  in  two  classes  of  cases 
only,  namely,  in  cases  affecting  ambassadors,  other  public  ministers  and 
consuls,  and  in  cases  in  which  a  State  is  a  party.  Ck)ngress  cannot 
vest  any  portion  of  the  judicial  power  of  the  United  States, 
except  in  courts  ordained  and  established  by  *  itself ;  and  [•SSI  ] 
if  in  any  of  the  cases  enumerated  )n  the  constitution,  the 
state  courts  did  not  then  possess  jurisdiction,  the  appellate  jurisdic- 
tion of  the  supreme  court  (admitting  that  it  could  act  on  state  courts) 
could  not  reach  those  cases,  and  consequently,  the  injunction  of  the 
constitution,  that  the  judicid  power  "  shall  be  vested,"  would  be  dis- 
obeyed. It  would  seem,  therefore,  to  follow,  that  congress  are  bound 
to  create  some  inferior  courts,  in  which  to  vest  all  that  jurisdiction 
which,  under  the  constitution,  is  exclusively  vested  in  the  United 
States,  and  of  which  the  supreme  court  cannot  take  original  cognizance. 
They  might  establish  one  or  more  inferior  courts ;  they  might  parcel 
out  the  jurisdiction  among  such  courts,  firom  time  to  time,  at  their 
own  pleasure.  But  the  whole  judicial  jxjwer  of  the  United  States 
should  be,  at  all  times,  vested  either  in  an  original  or  appellate  form, 
in  some  courts  created  under  its  authority. 

This  construction  will  be  fortified  by  an  attentive  examination  of 
the  second  section  of  the  third  article.  The  words  are  "  the  judi- 
cial power  shall  extend,"  &c.  Much  minute  and  ela1y>rate  criticism 
has  been  employed  upon  these  words.  It  has  been  argued  that  they 
are  equivalent  to  the  words  "  may  extend,"  and  that  "extend  "  means 
to  widen  to  new  cases  not  before  within  the  scope  of  the  power.  For 
the  reasons  which  have  been  already  stated,  we  are  of  opinion  that 
the  words  are  used  in  an  imperative  sense.  They  im]>ort  an  abso- 
lute grant  of  judicial  power.  They  cannot  have  a  relative  significa- 
tion applicable  to  powers  already  granted ;  for  the  American 
people  *had  not  made  any  previous  grant  The  constitu-  [  •332  ] 
tion  was  for  a  new  government,  organized  with  new  substan- 
tive powers,  and  not  a  mere  supplementary  charter  to  a  government 
already  existing.  The  confederation  was  a  compact  between  States ; 
and  its  structure  and  powers  were  wholly  unlike  those  of  the  national 
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govemment  The  constitution  was  an  act  of  the  people  of  the  United 
States  to  supersede  the  confederation,  and  not  to  be  engrafted  on  it, 
as  a  stock  through  which  it  was  to  receive  life  and  nourishment 

If,  indeed,  the  relative  signification  could  be  fixed  upon  the  term 
"  extend,'*  it  could  not,  as  we  shall  hereafter  see,  subserve  the  pur- 
poses of  the  argument  in  support  of  which  it  has  been  adduced.  This 
imperative  sense  of  the  words  "  shall  extend,"  is  strengthened  by  the 
context.  It  is  declared  that  "  in  all  cases  affecting  ambassadors,  &e, 
that  the  supreme  court  shall  have  original  jurisdiction."  Could  con- 
gress withhold  original  jurisdiction  in  these  cases  from  the  supreme 
court  ?  The  clause  proceeds :  "  In  all  the  other  cases  before  men- 
tioned, the  supreme  court  shall  have  appellate  jurisdiction,  both  as 
to  laT^  and  fact,  with  such  exceptions,  and  under  such  regulations, 
as  the  congress  shall  make."  The  very  exception  here  shows  that 
the  firamers  of  the  constitution  used  the  words  in  an  imperative 
sense.  What  necessity  could  there  exist  for  this  exception  if  the 
preceding  words  were  not  used  in  that  sense  ?  Without  sucb 
exception,  congress  would,  by  the  preceding  words,  have  possessed 
a  complete  power  to  regulate  the  appellate  jurisdiction, 
[  •  333  ]  if  the  language  were  *  only  equivalent  to  the  words  "  may 
have  "  appellate  jurisdiction.  It  is  apparent,  then,  that  the 
exception  was  intended  as  a  limitation  upon  the  preceding  words,  to 
enable  congress  to  regulate  and  restrain  the  appellate  power,  as  tiie 
public  interests  might,  from  time  to  time,  require. 

Other  clauses  in  the  constitution  might  be  brought  in  aid  of  this 
construction ;  but  a  minute  examination  of  them  cannot  be  necessary, 
and  would  occupy  too  much  time.  It  wiU  be  found  that  whenever  a 
particular  object  is  to  be  effected,  the  language  of  the  constitution  is 
always  imperative,  and  cannot  be  disregarded  without  violating  the 
first  principles  of  public  duty.  On  the  other  hand,  the  le^slative 
powers  are  given  in  language  which  implies  discretion,  as  from  the 
nature  of  legislative  power  such  a  discretion  must  ever  be  exercised. 

It  being,  then,  established  that  the  language  of  this  clause  is  imper- 
ative, the  next  question  is  as  to  the  cases  to  which  it  shall  apply. 
The  answer  is  found  in  the  constitution  itself.  The  judicial  power 
shall  extend  to  all  the  cases  enumerated  in  the  constitution.  A3  the 
mode  is  not  limited,  it  may  extend  to  all  such  cases,  in  any  form, 
in  which  judicial  power  may  be  exercisexl.  It  may,  therefore,  extend 
to  them  in  the  shape  of  original  or  appellate  jurisdiction,  or  both;  for 
there  is  nothing  in  the  nature  of  the  cases  which  binds  to  the  exercise 
of  the  one  in  preference  to  the  other. 

In  what  cases,  if  any,  is  this  judicial  power  exclusive,  or  exda- 
sive  at  the  election  of  congress  ?     It  will  be  observed  that  there  are 
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two  classes  of  cases  enumerated  *  in  the  constitution,  between  [  *  334  ] 
which  a  distinction  seems  to  be  drawn.  The  first  dass 
includes  cases  arising  under  the  constitution,  laws,  and  treaties  of  the 
United  States;  cases  affecting  ambassadors,  other  public  ministers 
and  consuls,  and  cases  of  admiralty  and  maritime  jurisdiction.  In 
this  class  the  expression  is,  and  that  the  judicial  pow^  shall  extend  to 
all  cases ;  but  in  the  subsequent  part  of  the  clause,  which  embraces  all 
the  other  cases  of  national  cognizance,  and  forms  the  second  class, 
the  word  <<  all "  is  dropped  seemingly  ex  industria.  Here  the  judicial 
authority  is  to  extend  to  controverBies  (not  to  all  controversies)  to 
which  the  United  States  shall  be  a  party,  &c.  From  this  diiference 
of  phraseology,  perhaps  a  difference  of  constitutional  intention  may, 
with  proprie^,  be  inferred.  It  is  hardly  to  be  presumed  that  1^ 
variation  in  the  language  could  have  been  accidentaL  It  must  have 
been  the  result  of  some  determinate  reason ;  and  it  is  not  very  diffi- 
cult to  find  a  reason  sufficient  to  support  the  apparent  change  of 
intention.  In  respect  to  the  first  class,  it  may  well  have  been  the 
intention  of  the  framers  of  the  constitution  imperatively  to  extend 
the  judicial  power  either  in  an  original  or  appellate  form  to  all  cases; 
and  in  the  latter  class  to  leave  it  to  congress  to  qualify  the  jurisdic- 
tion, original  or  appellate,  in  such  manner  as  public  policy  might 
dictate. 

The  vital  importance  of  all  the  cases  enumerated  in  the  first  class 
to  the  national  sovereignty,  might  warrant  such  a  distinction.  In  the 
first  place,  as  to  cases  arising  under  the  constitution,  laws,  and  trea- 
ties of  the  United  States.  Here  the  state  courts  could 
•  not  ordinarily  possess  a  direct  jurisdiction.  The  jurisdic-  [  •  335  ] 
tion  over  such  cases  could  not  exist  in  the  state  courts  pre- 
vious to  the  adoption  of  the  constitution,  and  it  could  not  afterwards 
be  directly  conferred  on  them ;  for  the  constitution  expressly  requires 
the  judicial  power  to  be  vested  in  courts  ordained  and  established 
by  the  United  States.  This  class  of  cases  would  embrace  civil  as 
well  as  criminal  jurisdiction,  and  affect  not  only  our  internal  policy, 
but  our  foreign  relations.  It  would,  therefore,  be  perilous  to  restrain 
it  in  any  manner  whatsoever,  in&ismuch  as  it  might  hazard  the 
national  safety.  The  same  remarks  may  be  urged  as  to  cases  affect- 
ing ambassadors,  other  public  ministers,  and  consuls,  who  are  em- 
phatically placed  under  the  guardianship  of  the  law  of  nations; 
and  as  to  cases  of  admiralty  and  maritime  jurisdiction,  the  admiralty 
jurisdiction  embraces  aU  questions  of  prize  and  salvage,  in  the  correct 
adjudication  of  which  foreign  nations  are  deeply  interested;  it  em- 
braces also  maritime  torts,  contracts,  and  offences,  in  which  the  prin- 
ciples of  the  law  and  comity  of  nations  often  form  an  essential  inquiry. 

48* 
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All  these  cases,  then,  enter  into  the  national  policy,  affect  the  national 
rights,  and  may  compromit  the  national  sovereignty.  The  original 
or  appellate  jurisdiction  ought  not,  therefore,  to  be  restrained,  but 
should  be  commensurate  with  the  mischiefs  intended  to  be  remedied, 
and,  of  course,  should  extend  to  all  cases  whatsoever. 

A  different  policy  might  well  be  adopted  in  reference  to  the  second 

class  of  cases ;  for  although  it  might  be  fit  that  the  judicial 
[  •  336  ]  power  should  extend  *  to  all  controversies  to  which  the 

United  States  should  be  a  party,  yet  this  power  might  not 
have  been  imperatively  given,  lest  it  should  imply  a  right  to  take 
cognizance  of  original  suits  brought  against  the  United  States  as 
defendants  in  their  own  courts.  It  might  not  have  been  deemed 
proper  to  submit  the  sovereignty  of  the  United  States,  against  their 
own  will,  to  judicial  cognizance,  either  to  enforce  rights  or  to  prevent 
wrongs ;  and  as  to  the  other  cases  of  the  second  class,  they  might 
well  be  left  to  be  exercised  under  the  exceptions  and  regulations 
which  congress  might,  in  tiieir  wisdom,  choose  to  apply.  It  is 
also  worthy  of  remark,  that  congress  seem,  in  a  good  degree,  in 
tile  establishment  of  the  present  judicial  system,  to  have  adopted 
this  distinction.  In  the  first  class  of  cases,  the  jurisdiction  is  not 
limited  except  by  the  subject-matter;  in  the  second,  it  is  made 
materially  to  depend  upon  the  value  in  controversy. 

We  do  not,  however,  profess  to  place  any  implicit  reliance  upon 
the  distinction  which  has  here  been  stated  and  endeavored  to  be 
illustrated.  It  has  the  rather  been  brought  into  view  in  deference  to 
the  legislative  opinion,  which  has  so  long  acted  upon,  and  enf(«ced 
this  distinction.  But  there  is,  certainly,  vast  weight  in  the  argument 
which  has  been  uoged,  that  the  constitution  is  imperative  upon 
congress  to  vest  all  the  judicial  power  of  the  United  States,  in  the 
shape  of  original  jurisdiction,  in  the  supreme  and  inferior  courts 
created  under  its  own  authority.     At  all  events,  whether  the  one 

construction  or  the  other  prevail,  it  is  manifest  that  the 
[  •  337  ]  judicial  power  of  the  *  United  States  is  unavoidably,  in 

some  cases,  exclusive  of  all  state  authority,  and  in  aM 
others  may  be  made  so  at  the  election  of  congress.  No  part  of  the 
criminal  jurisdiction  of  the  United  States  can,  consistently  with  the 
constitution,  be  delegated  to  state  tribunals.  The  admiralty  and 
maritime  jurisdiction  is  of  the  same  exclusive  cognizance ;  and  it 
can  only  be  in  those  cases  where,  previous  to  the  constitution,  state 
tribunals  possessed  jurisdiction  independent  of  national  auth<Hity, 
that  they  can  now  constitutionally  exercise  a  concurrent  jurisdiction. 
Congress,  throughout  the  Judicial  Act,^  and  particulariy  in  the  9th, 

1 1  Stets.  at  Laige,  IS. 
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11th,  and  13th  sectionsy  have  legislated  upon  the  suppOBition  that  in  all 
the  cases  to  which  the  judicial  powers  of  ihe  United  States  extended, 
they  might  rightfully  vest  exclusive  jurisdiction  in  their  own  courts. 

But  even  admitting  that  the  language  of  the  constitution  is  not 
mandatory,  and  tiiat  congress  may  constitutionally  omit  to  vest  the 
judicial  power  in  courts  of  the  United  States,  it  cannot  be  denied 
tiiat  when  it  is  vested,  it  may  be  exercised  to  the  utmost  constitutional 
extent 

This  leads  us  to  the  consideration  of  the  great  question  as  to  the 
nature  and  extent  of  the  appellate  jurisdiction  of  the  United  States. 
We  have  already  seen  that  appeUate  jurisdiction  is  given  by  the 
constitution  to  ihe  supreme  court  in  all  cases  where  it  has  not 
original  jurisdiction,  subject,  however,  to  such  exceptions  and  regu* 
lations  as  congress  may  prescribe.  It  is,  therefcHre,  capable  of 
embracing  every  case  enumerated  in  the  constitution,  which 
is  not  exclusively  to  be  decided  by  way  of  original  •juris-  [  *  338  J 
diction.  But  the  exercise  of  appellate  jurisdiction  is  far 
from  being  limited  by  the  terms  of  the  constitution  to  the  supreme 
court.  There  can  be  no  doubt  that  congress  may  create  a  succession 
of  inferior  tribunals,  in  each  of  which  it  may  vest  appellate  as  well 
as  original  jurisdiction.  The  judicial  power  is  delegated  by  the 
constitution  in  tiie  most  general  terms,  and  may,  tiierefore,  be  exer- 
dsed  by  congress  under  every  variety  of  formj  of  appellate  or  original 
jurisdiction.  And  as  there  is  nothing  in  the  constitution  which 
restrains  or  limits  this  power,  it  must,  therefore,  in  all  other  cases, 
subsist  in  the  utmost  latitude  of  which,  in  its  own  nature,  it  iar 
susceptible. 

As,  then,  by  the  terms  of  the  constitution,  the  appellate  jurisdic- 
tion is  not  limited  as  to  iht  supreme  court,  and  as  to  this  court  it  may 
be  exercised  in  all  other  cases  than  those  of  which  it  has  original 
eognizance,  what  is  there  to  restrain  its  exercise  over  state  tribunals 
in  the  enumerated  cases  7  The  appellate  power  is  not  limited  by  the 
terms  of  the  third  article  to  any  psurticular  courts.  The  words  are,  ^  the 
judicial  power  (which  includes  appellate  power)  shall  extend  to  all 
cases,"  &c,  and  ^^  in  all  other  cases  before  mentioned  the  supreme 
court  shall  have  appellate  jurisdiction."  It  is  the  case,  then,  and 
not  the  court,  that  gives  the  jurisdiction.  If  the  judicial  power 
extends  to  the  case,  it  will  be  in  vain  to  search  in  the  letter  of  the 
constitution  for  any  qualification  as  to  the  tribunal  where  it  depends. 
It  is  incumbent,  then,  upon  tiiose  who  ass^  such  a  qualification  to 
show  its  existence  by  necessary  implication.  If  the  text 
*be  dear  and  distinct,  no  restriction  upon  its  plain  and  [  *339  ] 
obvious  import  ou^t  to  be  admitted,  unless  the  inference 
be  irresistible. 
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K  the  constitation  meant  to  limit  the  appellate  jurisdiction  to 
cases  pending  in  the  courts  of  tte  United  States,  it  would  necea* 
sarily  follow  that  tiie  jurisdiction  of  these  courts  would,  in  aH  the 
cases  enumerated  in  the  constitution,  be  exdusiye  of  state  tribunals. 
How  otherwiae  could  the  jurisdiction  extend  to  all  cases  arising 
under  the  constitution,  laws,  and  lareaties  of  the  United  Stat^  or  to 
all  cases  of  admiralty  and  maritinie  jurisdiction?  If  some  of  these 
cases  might  be  entertained  by  state  tribunals,  and  no  appellate  juris- 
diction as  to  them  should  exist,  tiien  tiie  appdlate  power  would  not 
extend  to  all,  but  to  some,  cases.  If  state  tribunals  might  exercise 
concurrent  jurisdiction  over  all  or  some  of  the  otiiier  classes  of  cases 
in  the  constitution  without  control,  then  the  appellate  jurisdiction 
of  the  United  States^  might,  as  to  such  cases,  have  no  real  existence, 
contrary  to  the  manifest  intent  of  the  constitution.  Under  such 
circumstances,  to  give  etkct  to  the  judioial  power,  it  must  be  con- 
strued to  be  exclusive ;  and  this  not  only  when  the  eoius  ftBderis 
should  arise  directly,  but  when  it  should  arise^  incidentally,  in  cases 
pending  in  state  ccHirts.  This  construction  would  abridge  the  jurist 
diction  of  such  court  fiBur  more  than  has  been  ever  contemplated  in 
any  act  of  congress. 

On  the  other  hand,  if,  as  has  been  contended,  a  discretion  be  vested 
in  congress  to  establish,  or  not  to  establish,  inferii»  courts 
[  *  340  ]  at  their  own  pleasure,  and  *  congress  should  not  establ]id» 
such  courts,  the  appellate  jurisdiction  of  the  supreme  court 
would  have  nothing  to  act  upon,  imless  it  could  act  up<Hi  cases 
pending  in  the  state  courts.  Und^  sudi  droumstances,  it  must  be 
held  that  the  appellate  power  would  extend  to  state  courts;  fox  tiie 
constitution  is  peremptory  tiiat  it  shall  extend  to  certain  enumerated 
cases,  which  cases  could  exist  in  no  other  courts.  Any  other  con* 
struction,  upon  this  supposition,  would  involve  this  strange  contn^ 
diction,  that  a  discretionary  power  vested  in  congress,  and  whidi 
they  might  rightfully  omit  to  exercise,  would  defeat  the  absdnte 
injunctions  of  the  tonstitution  m  relation  to  tte  whole  appdlate 
power. 

But  it  is  plain  that  the  fiamers  of  the  omstitntion  did  contem- 
plate tiiat  cases  within  the  judioial  cognizance  of  the  United  States 
not  only  might  but  would  arise  in  the  state  courts,  in  the  exercise  of 
their  ordinary  jurisdiction  With  this  view  the  sixth  article  dedaresi 
that  ^this  constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof^  and  aU  treaties  made,  or  which 
shall  be  made,  under  the  authority  oi  the  United  States,  diall  be  ibB 
supreme  law  of  the  land,  and  the  judges  in  every  State  ^lall  be 
bound  thereby,  anything  in  the  coifatitution,  or  laws  of  any  State 
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to  the  contrary  notwithstanding."  It  is  obviottB  that  this  obligation 
is  imperative  upon  the  state  jndges  in  their  official,  and  not  merely 
in  their  priyate,  capacities.  From  the  very  nature  of  their  judiciGil 
duties  they  would  be  called  upon  to  pronounce  the  law  applicable  to 
the  case  in  judgment*  They  were  not  to  decide  merely 
*  according  to  the  laws  or  constitution  of  the  State,  but  [  *341  ] 
according  to  the  constituiion,  laws,  and  treaties  of  the 
United  States,  <<  the  supreme  law  of  the  land.'' 

A  moment's  consideration  will  show  us  the  necessity  and  propriety, 
of  this  provision  in  cases  where  the  jurisdiction  of  the  state  coiHts  is 
unquestionable.  Suppose  a  contract  for  the  payment  of  money  is 
made  between  citizens  of  the  same  State,  and  performance  thereof  is 
sought  in  the  <M)urts  of  that  State ;  no  person  can  doubt  that  the 
jurisdiction  completdy  and  exclusively  attaches,  in  the  first  instance, 
to  such  courts.  Suppose,  at  the  trial,  the  defendant  sets  up  in  his 
defence  a  tender  under  a  state  law,  makii^  paper  money  a  good 
tender,  or  a  state  law,  impairing  the  oUigation  <d  such  contract, 
which  law,  if  binding,  would  defeat  the  suit.  The  constitution  of 
the  United  States  has  declared  that  no  State  shall  make  any  thing 
but  gold  or  silver  coin  a  tender  in  payment  of  debts,  or  pass  a  law 
impairing  the  obligation  of  contracts.  If  congress  shall  not  have 
passed  a  law  providing  for  the  removal  of  such  a  suit  to  the  courts  of 
the  United  States,  must  not  the  state  court  proceed  to  hear  and 
determine  it  ?  Can  a  mere  plea  in  defence  be  of  itself  a  bar  to 
further  proceedings,  so  as  to  prohibit  an  inquiry  into  its  truth  or 
legal  propriety^  when  no  other  tribunal  exists  to  whom  judicial  cogni- 
sance of  such  cases  is  confided  ?  Suppose  an  indictment  for  a  crime 
in  a  state  court,  and  the  defendant  should  allege  in  his  defence  that 
the  crime  was  created  by  an  ex  post  facto  act  of  the  State,  must  not 
the  state  court,  in  the  exercise  of  a  jurisdiction  which  has 
already  rightfully  attached,  have  a  *  right  to  pronounce  on  [  *342  ] 
tiie  validity  and  sufficiency  of  the  defence  ?  It  would  be 
extreiaely  difficult,  upon  any  legal  principles,  to  give  a  negative 
answer  to  these  inquiries.  Innumerable  instances  of  the  same  sort 
might  be  stated  in  i^QStration  of  the  position ;  and  unless  the  state 
courts  could  sustain  jurisdiction  in  such  cases,  this  clause  of  the 
sixth  article  would  be  without  meaning  or  effect,  and  public  mis? 
chiefs,  of  a  most  enormous  magnitude,  would  inevitably  ensue. 

It  must,  therefore,  be  conceded  that  the  constitution  not  only  con* 
templated,  but  meant  to  provide  for  cases  within  the  scope  of  the 
judicial  power  of  the  United  States,  which  might  yet  depend  before 
state  tribunals.  It  was  foreseen  that  in  the  exercise  of  their  ordinary 
jurisdiction,  state  courts  would  incidentally  take  cognizance  of  cases 
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arising  under  the  constitation,  the  lawB,  and  treaties  of  the  United 
States.  Yet  to  all  these  cases  the  judicial  power,  by  the  very  terms 
of  the  constitution,  is  to  extend.  It  cannot  extend  by  original  juris- 
diction if  that  was  already  rightfolly  and  exclusively  attached  in  the 
state  courts,  which  (as  has  been  already  shown)  may  occur ;  it  must 
th^efore  extend  by  appellate  jurisdiction,  or  not  at  alL  It  would 
seem  to  follow  that  the  appellate  power  of  the  United  States  must, 
in  such  cases,  extend  to  state  tribunals ;  and  if  in  such  cases,  there 
is  no  reason  why  it  should  not  equally  attach  upon  all  others  within 
the  purview  of  the  constitution. 

It  has  been  argued  that  such  an  appellate  jurisdiction 
[  *  343  ]  over  state  courts,  is  inconsistent  with  the  genina  *  of  our 

governments,  and  the  spirit  of  the  constitution.  That  the 
latter  was  never  designed  to  act  upon  state  sovereignties,  but  only 
upon  the  people,  and  that,  if  the  power  exists,  it  will  mat^ally  impair 
the  sovereignty  of  the  States,  and  the  independence  of  their  courts. 
We  cannot  yield  to  the  force  of  this  reasoning ;  it  assumes  prind- 
f>les  which  we  cannot  admit,  and  draws  conclusions  to  which  we  do 
not  yield  our  assent. 

It  is  a  mistake  that  the  constitution  was  not  designed  to  operate 
upon  States,  in  their  corporate  capacities.  It  is  crowded  witii  pro* 
visions  which  restrain  or  annul  the  sovereignty  of  the  States  in  some 
of  the  highest  branches  of  their  [nrerogatives.  The  tenth  section  of 
the  first  article  contains  a  long  list  of  disabilities  and  prohibitions 
imposed  upon  the  States.  Surely,  when  such  essential  portions  of 
state  sovereignty  are  taken  away,  or  prohibited  to  be  exercised,  it 
cannot  be  conrectiy  asserted  that  the  constitution  does  not  act  upon 
the  States.  The  language  of  the  constitution  is  also  imperative 
upon  the  States,  as  to  the  performance  of  many  duties.  It  is  impera* 
tive  upon  the  state  legislatures  to  make  laws  prescribing  the  time, 
places,  and  manner  of  holding  elections  for  senators  and  representa* 
tives,  and  for  electors  of  president  and  vice-president.  And  in  these, 
as  well  as  some  other  cases,  congress  have  a  right  to  revise,  amend, 
or  supersede  the  laws  which  may  be  passed  by  state  legislatures. 
When,  therefore,  tiie  States  are  stripped  of  some  of  the  highest  attzi- 

butes  of  sovereignty,  and  the  same  are  given  to  the  United 
[  *344  ]  States ;  when  the  legislatures  of  the  States  are,  in  *some 

respects,  under  tiie  control  of  congress,  and  in  every  case 
are,  under  the  constitution,  bound  by  the  paramount  authority  (^ 
the  United  Stales;  it  is  certainly  difficult  to  support  the  argument 
that  the  appellate  power  over  the  decisions  of  state  courts  is  contraiy 
to  the  genius  of  our  institutions.  The  courts  of  the  United  States 
can,  without  question,  revise  the  proceedings  of  the  executive  and 
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fegislatiye  authorities  of  the  States,  and  if  they  are  foond  to  be 
contrary  to  the  constitation,  may  declare  them  to  be  of  no  legal 
Talidity.  Snrely,  the  exercise  of  the  same  ri^it  over  judicial  tribunals 
is  not  a  higher  or  more  dangerous  act  of  sovereign  power. 

Nor  can  such  a  right  be  deemed  to  impair  the  independence  of 
state  judges.  It  is  assuming  the  very  ground  in  controversy  to 
assert  that  they  possess  an  absolute  independence  of  the  United 
States.  In  respect  to  the  powers  granted  to  the  United  States,  they 
are  not  independent;  they  are  expressly  bound  to  obedience  by  the 
letter  of  the  constitution ;  and  if  they  should  unintentionally  tran- 
scend  their  authority,  or  misconstrue  the  constitution,  there  is  no  more 
reason  for  giving  their  judgments  an  absolute  and  irresistible  force, 
than  for  giving  it  to  the  acts  of  the  other  coordinate  departments  of 
state  sovereignty. 

The  argument  urged  from  the  possibility  of  the  abuse  of  the  revis- 
log  power,  is  equally  unsatisfactory.  It  is  always  a  doubtful  course, 
to  a^^e  against  the  use  or  existence  of  a  power,  from  the  possibility 
of  its  abuse.  It  is  still  more  difficult,  by  such  an  argument, 
to  ingraft  upon  a  general  power,  a  restriction  *  which  is  not  [  *  345  ] 
to  be  found  in  the  terms  in  which  it  is  given.  From  the 
very  nature  of  things,  the  absolute  right  of  decision,  in  the  last  resort, 
must  rest  somewhere — wherever  it  may  be  vested  it  is  susceptible  of 
abuse.  In  all  questions  of  jurisdiction  the  inferior,  or  appellate  court 
must  pronounce  the  final  judgment;  and  common  sense,  as  well  as 
l^;al  reasoning,  has  confened  it  upon  the  latter. 

It  has  been  further  argued  against  the  existence  of  this  appellate 
power,  that  it  would  form  a  novelty  in  our  judicial  institutions. 
This  is  certainly  a  mistake.  In  the  articles  of  confederation,  an 
instroment  framed  with  infinitely  more  deference  to  state  rights  and 
state  jealousies,  a  power  was  given  to  congress,  to  establish  ^courts 
for  revising  and  determining,  finally,  appeals  in  all  cases  of  cap 
tnres.''  It  is  remarkable,  that  no  power  was  given  to  entertain 
original  jurisdiction  in  such  cases;  and,  consequently,  the  appellate 
power  (although  not  so  ex[Nressed  in  terms)  was  altogether  to  be 
exercised  in  revising  the  decisions  of  state  tribunals.  This  was, 
undoubtedly,  so  far  a  surrender  of  state  sovereignty ;  but  it  never 
was  supposed  to  be  a  power  fraught  with  public  danger,  or  destruc- 
tive of  the  independence  of  state  judges.  On  the  contrary,  it  was 
supposed  to  be  a  power  indispensable  to  the  public  safety,  inasmuch 
as  our  national  rights  might  otherwise  be  compromitted,  and  our 
national  peace  be  endangered.  Under  the  present  constitution  the 
prize  jurisdiction  is  confined  to  the  courts  of  the  United  States ;  and 
a  power  to  revise  the  decisions  of  state  courts,  if  they  should 
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[  *  346  ]  assert  jurifidiction  over  prize  causes,  cannot  be  less  *impor-^ 
tant,  or  less  useful,  than  it  was  ondar  the  confederation. 
In  this  connection,  we  are  led  again  to  the  construction  of  the 
words  of  the  constitution,  ^'  the  judicial  power  shall  extend,"  Sec 
If,  as  has  been  contended  at  the  bar,  the  term  ^  extend  "  have  a  rela^ 
tive  signification,  and  mean  to  widen  an  existing  power,  it  will  then 
follow,  that,  as  the  confederation  gave  an  appellate  pow^  over  state 
tribunals,  tiie  constitution  enlarged  or  widen«i  that  appellate  power 
to  all  the  other  cases  in  which  jurisdiction  is  g^v^ti  to  the  courts  of 
the  United  States.  It  is  not  presumed  that  the  leamed  counsel 
would  choose  to  adopt  such  a  conclusion. 

It  is  further  argued,  that  no  great  public  mischief  can  result  ttoxa 
a  construction  which  shall  limit  the  appellate  power  ot  the  United 
States  to  cases  in  their  own  courts ;  first,  because  state  judges  are 
bound  by  an  oath  to  support  the  constitution  of  the  United  States, 
and  must  be  presumed  to  be  men  of  leammg  and  integrity ;  and, 
secondly,  because  congress  must  have  an  unquestionable  right  to  re- 
move all  cases  within  the  scope  of  the  judicial  power,  from  the  state 
courts  to  the  courts  of  tlie  United  Stid^s,  st  any  time  before  final 
judgment,  though  not  affcer  final  judgment.  As  to  the  first  reason — 
admitting  that  the  judges  of  the  state  courts  are,  and  always  will  be, 
of  as  much  learning,  integrity,  and  wisdom,  as  those  of  the  courts 
of  the  United  States,  (which  we  very  cheerfully  admit,)  it  does  not 
aid  the  argument  It  is  manifest  that  the  constitution  has  proceeded 
upon  a  theory  of  its  own,  and  given  ot  withheld  powers 
[  •347  ]  •according  to  the  judgment  of  the  Ammcan  people,  by 
whom  it  was  adopted  We  can  only  construe  its  powers, 
and  cannot  inquire  into  the  policy  or  princii^es  which  induced  tiie 
gmnt  of  them.  The  constitution  has  presumed  (whether  righdy  or 
wrongly  we  do  not  inquire)  that  state  attadiments,  state  prejudices, 
state  jealousies,  and  state  interests,  might  sometimes  obstruct,  <»r 
control,  or  be  supposed  to  obstruct  or  control,  tiie  regular  administra- 
tion of  justice.  Hence,  in  controversies  between  States ;  between 
citizens  of  different  States ;  between  citizens  claiming  grants  und» 
different  States ;  between  a  State  and  its  citizens,  or  foreigners,  and 
between  citizens  and  foreigners,  it  enables  the  parties,  under  tiie 
authority  of  congress,  to  have  the  controversies  heard,  tried,  and  de> 
termined  before  the  national  tribunals.  No  other  reason  than  that 
which  has  been  stated  can  be  assigned,  why  some,  at  least,  *of  those 
eases  should  not  have  been  left  to  the  cognizance  of  the  state  courts. 
In  respect  to  the  other  enumerated  cases — the  cases  arising  under 
the  constitution,  laws,  and  treaties  of  the  United  States,  cases  afifect- 
ing  ambassadors  and  other  public  ministers,  and  cases  of  admbalty 
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and  maritime  jurisdiction — reasons  of  a  higher  and  more  extensive 
nature,  touching  the  safety,  peace,  and  sovereignty  of  the  nation, 
might  well  justify  a  grant  of  exclusive  jurisdiction. 

This  is  not  alL  A  motive  of  another  kind,  perfectly  compatible 
with  the  most  sincere  respect  for  state  tribunals,  might  induce  the 
grant  of  appellate  power  over  their  decisions.  That  motive  is  the 
importance,  and  even  necessity  of  uniformity  of  decisions 

*  throughout  the  whole  United  States,  upon  all  subjects  [  *348  ] 
wxUiin  the  purview  of  the  constitution.  Judges  of  equal 
learning  and  integrity,  in  different  States,  might  differently  inter- 
pret a  statute,  or  a  treaty  of  the  United  States,  or  even  the  con- 
stitation  itBel£  If  there  were  no  revising  authority  to  control  these 
jarring  and  discordant  judgments,  and  harmonize  them  into  unifor- 
mity, the  laws,  the  treaties,  and  the  constitution  of  the  United  States 
would  be  different  in  different  States,  and  might,  perhaps,  never  have 
precisely  the  same  constructioni  obligation,  or  efficacy,  in  any  two 
States.  The  public  mischiefs  that  would  attend  such  a  state  of 
things MTOuld  be  truly  deplorable ;  and  it  cannot  be  believed  that  they 
could  have  escaped  the  enlightened  convention  which  formed  the 
constitution.  What,  indeed,  might  then  have  been  only  prophecy 
has  now  become  fieust ;  and  the  appellate  jurisdiction  must  continue 
to  be  the  only  adequate  remedy  for  such  evils. 

•  There  is  an  additional  consideration,  which  is  entitled  to  great 
.weight.  The  constitution  of  the  United  States  was  designed  for 
the  common  and  equal  benefit  of  all  the  people  of  the  United  States. 
The  judicial  power  was  granted  for  the  same  benign  and  salutary 
purposes.  It  was  not  to  be  exercised  exclusively  for  the  benefit  of 
parties  who  might  be  plaintifis,  and  would  elect  the  national 
forum,  but  also  for  the  protection  of  defendants  who  might  be  enti- 
tled to  try  tiieir  rights,  or  assert  their  privileges,  before  the  same 
forum.  Yet,  if  the  construction  contended  for  be  correct,  it  will  fol- 
low, that  as  the  plaintiff  may  always  elect  the  state  court, 

the  defendant  *  may  be  deprived  of  aU  the  security  which  [  *  349  ] 
tiie  constitution  intended  in  aid  of  his  rights.  Such  a  state 
of  things  can,  in  no  respect,  be  considered  as  giving  equal  rights. 
l^o  obviate  this  difficulty,  we  are  referred  to  the  power  which  it  is 
admitted  congress  possess  to  remove  suits  firom  state  courts  to  the 
national  courts;  and  this  forms  the  second  ground  upon  which  the 
argument  we  are  considering  has  been  attempted  to  be  sustained. 

This  power  of  removal  is  not  to  be  found  in  express  terms  in  any 
part  of  the  constitution ;  if  it  be  given,  it  is  only  given  by  implica- 
tion, as  a  power  necessary  and  proper  to  carry  into  effect  some  ex- 
fxesB  power.     The  power  of  removal  is  certainly  not,  in  strictness  of 
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language ;  it  presapposee  an  exercise  of  CNriginal  jurisdiction  to  have 
attached  elsewhere.  The  existence  of  this  power  of  removal  is 
familiar  in  courts  acting  according  to  the  course  of  the  common  law 
in  criminal  as  well  as  civil  cases,  and  it  is  exercised  befcxe  as  well  as 
after  judgment.  But  this  is  always  deemed  in  both  cases  an  exer- 
cise of  appellate,  and  not  of  original  jurisdiction.  If,  then,  ihe  right 
of  removal  be  included  in  the  appellate  jurisdiction,  it  is  only  be- 
cause it  is  one  mode  of  exercising  that  power,  and  as  congress  is  not 
limited  by  the  constitution  to  any  particular  mode,  or  time  of  exer- 
cising it,  it  may  authorize  a  removal  either  before  or  after  judgment 
The  time,  the  process,  and  the  manner,  must  be  subject  to  its  abso- 
lute legislative  controL  A  writ  of  error  is,  indeed,  but  a  process 
which  removes  the  record  of  one  court  to  the  possession  of 
[  *350  ]  another  court,  *  and  enables  the  latter  to  inspect  the  proceed- 
ings, and  give  such  judgment  as  its  own  opinion  of  the  law 
and  justice  of  the  case  may  warrant.  There  is  nothing  in  the  nature 
of  the  process  which  forbids  it  from  being  applied,  by  the  legislature, 
to  interlocutory  as  well  as  final  judgments.  And  if  the  right  of  re- 
moval from  state  courts  exists  before  judgment,  because  it  is  included 
in  the  appellate  power,  it  must,  for  the  same  reason,  exist  after  judg- 
ment. And  if  the  appellate  power  by  the  constitution  does  not  in- 
clude cases  pending  in  state  courts^  the  right  of  removal,  which  is  but 
a  mode  of  exercising  that  power,  cannot  be  api^ed  to  ihem.  Plre* 
cisely  the  same  objections,  therefore,  exist  as  to  the  right  of  removal 
before  judgment,  as  after,  and  both  must  stand  or  fall  together.  Nor, 
indeed,  would  the  force  of  the  arguments  on  either  side  materially 
vary,  if  the  right  of  removal  were  an  exercise  of  original  jurisdiction. 
It  would  equally  trench  upon  the  jurisdiction  and  independence  of 
state  tribunals. 

The  remedy,  too,  of  removal  of  suits  would  be  utterly  inadequate 
to  the  purposes  of  the  constitution,  if  it  could  act  only  on  the  parties, 
and  not  upon  the  state  courts.  In  respect  to  mminal  prosecutions, 
the  difficulty  seems  admitted  to  be  insurmountable ;  and,  in  respect 
to  civil  suits,  there  would,  in  many  cases,  be  rights  without  corre- 
sponding remedies.  If  state  courts  should  deny  the  constitutionality 
of  the  authority  to  remove  suits  frt>m  their  cognizance,  in  what  man- 
ner could  they  be  compelled  to  relinquish  the  jurisdiction  ?  In  respect 
to  criminal  cases,  there  would  at  once  be  an  end  of  all  oon- 
[  *  351  ]  trol,  and  the  *  state  decisions  would  be  paramount  to  the 
constitution;  and  though  in  civil  suits  the  courts  of  the 
United  States  might  act  upon  the  parties,  yet  the  state  courts  might 
act  in  the  same  way ;  and  this  conflict  of  jurisdictions  would  not 
only  jeopardize  private  rights,  but  bring  into  imminent  peril  ihp 
public  interests. 
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On  the  whole,  the  court  are  of  opinion,  that  the  appdlate  power 
of  tiie  United  States  does  extend  to  cases  pending  in  the  state 
courts;  and  that  the  25th  section  of  the  Judiciary  Act,  wliich 
authorizes  the  exercise  of  this  jurisdiction  in  the  specified  cases,  by 
a  writ  of  error,  is  supported  by  the  letter  and  spirit  of  the  constitu- 
tion. We  find  no  clause  in  that  instrument  which  limits  this  power; 
and  we  dare  not  interpose  a  limitation  where  the  people  have  not 
been  disposed  to  create  one« 

Strong  as  this  conclusion  stands  upon  the  general  language  of  the 
constitution,  it  may  still  derive  support  from  other  sources*  It  is  an 
historical  fact,  that  this  exposition  of  the  constitution,  extending  its 
appellate  power  to  stat^  courts,  was,  previous  to  its  adoption,  uni- 
formly  and  publicly  avowed  by  its  friends,  and  admitted  by  its 
enemies,  as  the  basis  of  their  respective  reasonings,  both  in  and  out 
of  the  state  conventions.  It  is  an  historical  fact,  that  at  the  time 
when  the  Judiciary  Act  was  submitted  to  the  deliberations  of  the 
first  congress,  composed,  as  it  was,  not  only  of  men  of  great  learning 
and  ability,  but  of  men  who  had  acted  a  jmncipal  part  in  framing, 
supporting,  or  opposing  that  constitution,  the  same  exposition  was 
explicitly  declared  and  admitted  by  the  friends  and  by  the 
opponents  of  that  system.  It  *is  an  historical  fact,  that  [  *352  ] 
the  supreme  court  of  the  United  States  have,  from  time  to 
time,  sustained  this  appellate  jurisdiction  in  a  great  v€uriety  of  cases, 
brought  from  the  tribunals  of  many  of  the  most  important  States  in 
the  Union,  and  that  no  state  tribunal  has  ever  breathed  a  judicial 
doubt  on  the  subject.,  or  declined  to  obey  the  mandate  of  the  supreme 
court,  until  the  present  occasion.  TJiis  weight  of  contemporaneous 
exposition  by  all  parties,  this  acquiescence  of  enlightened  state 
courts,  and  these  judicial  decisions  of  the  supreme  court  through  so 
long  a  period,  do,  as  we  think,  place  the  doctrine  upon  a  foundation 
of  authority  which  cannot  be  shaken,  without  delivering  over  the 
subject  to  perpetual  and  irremediable  doubts. 

The  next  question  which  has  been  argued,  is,  whether  the  case  at 
bar  be  within  the  purview  of  the  26th  section  of  the  Judiciary  Act, 
so  that  this  court  may  rightfrilly  sustain  the  present  writ  of  error. 
This  section,  stripped  of  passages  unimportant  in  this  inquiry,  enacts, 
in  substance,  that  a  final  judgment  or  decree  in  any  suit  in  the 
highest  court  of  law  or  equity  of  a  State,  where  is  drawn  in  question 
the  validity  of  a  treaty  or  statute  of,  or  an  authority  exercised  under, 
the  United  States,  and  the  decision  is  against  their  validity;  or 
where  is  drawn  in  question  the  validity  of  a  statute  of^  or  an  author- 
ity exercised  under,  any  State,  on  the  ground  of  their  being  repug- 
nant to  the  constitution,  treaties,  or  laws  of  the  United  States,  and 
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the  decision  is  in  favor  of  such^  their  validity ;  or  of  the  constitation, 

or  of  a  treaty  or  statute  of,  or  commission  held  under,  the 
[  *3d3  ]  United  *  States,  and  the  decision  is  against  the  title,  right, 

privilege,  or  exemption,  specially  set  up  or  claimed  by  either 
party  under  such  clause  of  the  said  constitution,  treaty,  statute,  cv 
commission,  may  be  reexamined,  and  reversed  or  affirmed  in  the 
supreme  court  of  the  United  States,  upon  a  writ  of  error,  in  the 
same  manner,  and  under  the  same  regulations,  and  the  writ  shall 
have  the  same  effect  as  if  the  judgment  or  decree  complained  of  had 
been  rendered  or  passed  in  a  circuit  court,  and  the  proceeding  upon  the 
reversal  shall  also  be  the  same,  except  that  the  supreme  court,  instead 
of  remanding  the  cause  for  a  final  decision,  as  before  provided,  may, 
at  their  discretion,  if  the  cause  shall  have  been  once  remanded  before, 
proceed  to  a  final  decision  of  the  same,  and  award  execution.  But 
no  other  error  shall  be  assigned  or  regarded  as  a  ground  of  reversal 
in  any  such  case  as  aforesaid,  than  such  as  appears  upon  the  face  of 
the  record,  and  immediately  respects  the  before-mentioned  question 
of  validity  or  construction  of  the  said  constitution,  treaties,  statutes, 
commissions,  or  authorities  in  dispute. 

That  the  present  writ  of  error  is  founded  upon  a  judgment  of  the 
court  below,  which  drew  in  question  and  denied  the  validity  of  a 
statute  of  the  United  States,  is  incontrovertible,  for  it  is  apparent 
upon  the  face  of  the  record.  That  this  judgment  is  final  upon 
the  rights  of  the  parties  is  equally  true ;  for  if  well  founded,  the 
former  judgment  of  that  court  was  of  conclusive  authority,  and  the 
former  judgment  of  this   court  utterly  void.     The  decision  was, 

therefore,  equivalent,  to  a  perpetual  stay  of  proceedings 
[  *354  ]  upon  *the  mandate,  and  a  perpetual  denial  of  all  the  rights 

acquired  under  it  The  case,  then,  falls  directiy  within  the 
terms  of  the  act  It  is  a  final  judgment  in  a  suit  in  a  state  court, 
denying  the  validity  of  a  statute  of  the  United  States ;  and  unless  a 
distinction  can  be  made  between  proceedings  under  a  mandate,  and 
proceedings  in  an  original  suit,  a  writ  of  error  is  the  ]voper  remedy 
to  revise  that  judgment  In  our  opinion  no  legal  distinction  exists 
between  the  cases. 

In  causes  remanded  to  the  circuit  courts,  if  the  mandate  be  not 
correctly  executed,  a  writ  of  error  or  appeal  has  always  been  sup- 
posed to  be  a  proper  remedy,  and  has  been  recognized  as  such  in  the 
former  decisions  of  this  court  The  statute  gives  the  same  effect  to 
writs  of  error  from  the  judgments  of  state  courts  as  of  the  circuit 
courts ;  and  in  its  terms  provides  for  proceedings  where  the  same 
cause  may  be  a  second  time  brought  up  on  writ  of  error  before  the 
supreme  court    There  is  no  limitation  or  description  of  the 
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to  which  the  second  writ  of  error  may  be  applied ;  and  it  ought, 
tiierefore,  to  be  coextensive  with  the  cases  which  fall  within  the 
mischiefs  of  the  statute.  It  will  hardly  be  denied  that  this  cause 
stands  in  that  predicament ;  and  if  so,  then  the  appellate  jurisdiction 
of  this  court  has  rightfully  attached. 

But  it  is  contended,  that  the  former  judgment  of  this  court  was 
rendered  upon  a  case  not  within  the  purview  of  this  section  of  the 
Judicial  Act,  and  that,  as  it  was  pronounced  by  an  incompetent 
jurisdiction,  it  was  utterly  void,  and  cannot  be  a  sufficient 
foundation  *to  sustain  any  subsequent  proceedings.  To  [  *355  ] 
this  argument  several  answers  may  be  giveiL  In  the  first 
place,  it  is  not  admitted  that,  upon  this  writ  of  error,  the  former 
record  is  before  us.  The  error  now  assigned  is,  not  in  the  former 
proceedings,  but  in  the  judgment  rendered  upon  the  mandate  issued 
after  the  former  judgment  The  question  now  litigated  is  not  upon 
the  construction  of  a  treaty,  but  upon  the  constitutionality  of  a 
statute  of  the  United  States,  which  is  dearly  within  our  jurisdiction. 
In  the  next  place,  in  ordinary  eases  a  second  writ  of  error  has  never 
been  supposed  to  draw  in  question  the  propriety  of  the  first  judgment, 
and  it  is  difficult  to  perceive  how  such  a  {»oceeding  could  be  sus- 
tained upon  prindple.  A  final  judgment  of  this  court  is  supposed 
to  be  conclusive  upon  the  rights  which  it  decides,  and  no  statute  has 
provided  any  process  by  which  this  court  oem  revise  its  own  judg- 
menta.  In  several  cases  which  have  been  formerly  adjudged  in  this 
court,  the  same  point  was  argued  by  counsel,  and  expressly  overruled. 
It  was  solemnly  held  that  a  final  judgment  of  this  court  was  conclu- 
sive  upon  the  parties,  and  could  not  be  reexamined. 

In  this  case,  however,  from  motives  of  a  public  nature,  we  are 
entirdy  willing  to  waive  all  objections,  and  to  go  back  and  reexamine 
tiie  question  of  jurisdiction  as  it  stood  upon  the  record  formerly  in 
judgment  We  have  great  confidence  that  our  jurisdiction  will,  on 
a  (»ureful  examination,  stand  confirmed  as  well  upon  principle  as 
authority.  It  will  be  recollected  that  the  action  was  an  ejectment 
for  a  parcel  of  land  in  the  Northern  Neck,  formerly  belong- 
ing to  *  Lord  Fairfax.  The  original  plaintiff  claimed  the  [  *  356  ] 
land  under  a  patent  granted  to  him  by  the  State  of  Vir- 
ginia, in  1789,  under  a  title  supposed  to  be  vested  in  that  State  by 
eschefltt  or  forfeiture.  The  original  defendant  claimed  the  land  as 
devisee  under  the  will  of  Lord  Fairfax.  The  parties  agreed  to  a 
special  statement  of  facts  in  the  nature  of  a  special  verdict,  upon 
which  the  district  court  of  Winchester,  in  1793,  gave  a  general  judg- 
ment for  the  defendant,  whidi  judgment  was  afterward^  reversed  in 
1810,  by  the  court  of  appeals,  and.a  general  judgment  was  rendered 
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for  the  plaintiff;  and  from  ihia  last  judgment  a  writ  of  error  was 
brought  to  the  supreme  court  The  statement  of  facts  contained  a 
regular  deduction  of  the  tide  of  Lord  Fairfax  until  his  death,  in 
1781,  and  also  the  titie  of  his  devisee.  It  also  contained  a  regular 
deduction  of  the  titie  of  the  plaintiff,  undex  the  State  of  Virginia, 
and  farther  referred  to  the  treaty  of  peace  of  1783,  and  to  the  acts 
of  Virginia  respecting  the  lands  of  Lord  Fairfieuc,  and  the  supposed 
escheat  or  forfeiture  thereof,  as  component  parts  of  the  case.  I4o 
facts  disconnected  with  the  tities  thus  set  up  by  the  parties  were 
alleged  on  either  side.  It  is  apparent,  frt>m  this  summary  explana* 
tion,  that  the  titie  thus  set  up  by  the  plaintiff  might  be  open  to  othei 
objections ;  but  the  titie  of  the  defendant  was  perfect  and  comjdete) 
if  it  was  protected  by  the  iareaty  of  1783.  If^  therefcve,  this  court 
had  authority  to  examine  into  the  whole  record,  and  to  decide  npoo 
the  legal  validity  of  the  titie  of  the  defendant,  as  well  as  its  applies* 

tion  to  the  treaty  of  peace,  it  would  be  a  case  vdthin  the 
[  •  367  ]  express  purview  •of  the  25th  section  of  the  act ;  for  thoe 

was  nothing  in  the  rec<xd  upon  which  the  court  below 
could  have  decided  but  upon  the  titie  as  connected  with  the  treaty; 
and  if  the  title  was  otiierwise  good,  its  sufficiency  must  have 
depended  altogether  upon  its  protection  under  the  treaty.  Under 
such  circumstances  it  was  strictiy  a  suit  where  was  drawn  in  ques* 
tion  the  construction  of  a  treaty,  and  the  decision  was  against  tiie 
titie  specially  set  up  or  claimed  by  the  defendant  It  would  £sll, 
then,  within  the  very  terms  of  the  act 

The  objection  urged  at  the  bar  is,  that  this  court  cannot  inquire 
into  the  titie,  but  simply  into  the  correctness  of  the  constructicm  put 
upon  the  treaty  by  the  court  of  appeals;  and  that  their  judgment  is 
not  reexaminable  here,  unless  it  appear  on  the  face  of  the  record  tiiat 
some  construction  was  put  upon  the  treaty.  If,  therefore,  that  coifft 
might  have  decided  the  case  upon  the  invalidity  of  the  title,  (and^ 
fkm  constaij  that  they  did  not,)  independent  of  the  treaty,  there  is  an 
end  of  tiie  appellate  jurisdiction  of  this  court  In  support  of  tius 
objection,  much  stress  is  laid  upon  the  last  dause  of  the  section, 
which  declares  that  no  other  cause  shall  be  regarded  as  a  ground  of 
reversal  than  such  as  appears  on  the  face  of  the  record  and  imme- 
diately respects  the  construction  of  the  treaty,  &0.,  in  dispute. 

If  tiiis  be  the  true  construction  of  the  section,  it  will  be  whoUy 
inadequate  for  the  purposes  which  it  professes  to  have  in  view, 
and  may  be  evaded  at  pleasure.    But  we  see  no  reason  for  adopting 

this  narrow  construction;  and  there  are  Oke  strongest  reasons 
[  *  368  ]  ^against  it,  founded  upon  the  words  as  well  as  the  intent  of 

tiie  legislature.   What  is  the  case  for  which  the  body  of  the 
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section  provides  a  remedy  by  writ  of  error  ?  The  answer  must  be 
in  the  words  of  the  section,  a  suit  where  is  drawn  in  question  the 
constraction  of  a  treaty,  and  the  decision  is  against  the  titie  set  up 
by  the  party.  It  is,  tiierefore,  the  decision  against  the  titie  set  up 
with  reference  to  the  treaty,  and  not  the  mere  abstract  construction 
of  the  treaty  itself,  upon  which  the  statute  intends  to  found  the 
appdlate  jurisdiction.  How,  indeed,  can  it  be  possible  to  decide 
whether  a  titie  be  within  the  protection  of  a  treaty,  until  it  is  ascer? 
tained  what  that  titie  is,  and  whether  it  have  a  legal  validity  ?  From 
the  very  necessity  of  the  case,  there  must  be  a  preliminary  inquiry 
into  the  existence  and  structure  of  the  titie,  before  the  court  can 
construe  the  treaty  in  reference  to  that  titie.  If  the  court  below 
should  decide,  that  the  titie  was  bad,  and,  therefore,  not  protected  by 
tiie  treaty,  must  not  this  court  have  a  power  to  decide  the  titie  to  be 
good,  and,  therefore,  protected  by  the  treaty  ?  Is  not  the  treaty,  in 
both  instances,  equally  construed,  and  the  titie  of  the  party,  in  refer- 
ence to  the  treaty,  equally  ascertained  and  decided  ?  Nor  does  the 
dause  relied  on  in  the  objection,  impugn  this  construction.  It 
requires,  that  the  error  upon  which  the  appellate  court  is  to  decide, 
shall  appear  on  the  face  of  the  record,  and  immediately  respect  the 
questions  before  mentioned  in  the  section.  One  of  the  questions  is 
as  to  the  construction  of  a  treaty  upon  a  titie  specially  set 
up  by  a  party,  and  every  error  that  immediately  *  respects  [  *  359  ] 
that  question  must,  of  course,  be  within  the  cognizance  of 
the  court  The  titie  set  up  in  this  case  is  apparent  upon  the  face  of 
the  record,  and  immediately  respects  the  decision  of  that  question ; 
any  error,  therefore,  in  respect  to  that  titie  must  be  reexaminable,  or 
the  case  could  never  be  presented  to  the  court 

The  restraining  clause  was  manifestiy  intended  for  a  very  different 
purpose.  It  was  foreseen  that  the  parties  might  claim  under  various 
ttties,  and  might  assert  various  defences,  altogether  independent  of 
each  other.  The  court  might  admit  or  reject  evidence  applicable  to 
one  particular  title,  and  not  to  all,  and  in  such  cases  it  was  the  inten- 
tion of  congress  to  limit  what  would  otherwise  have  unquestionably 
attached  to  the  court,  the  right  of  revising  all  the  points  involved  in 
ihe  cause.  It  therefore  restrains  this  right  to  such  errors  as  respect 
the  questions  specified  in  the  section ;  and  in  this  view,  it  has  an 
appropriate  sense,  consistent. with  the '  preceding  clauses.  We  are^ 
therefore,  satisfied,  that,  upon  principle,  the  case  was  rightfully  before 
us,  and  if  the  points  were  p^ectiy  new,  we  should  not  hesitate  to 
assert  the  jurisdiction. 

But  the  point  has  been  already  decided  by  this  court  upon  solemn 
ai^ranient    In  Smith  v.  The  State  of  Maryland,  6  C.  286,  precisely 
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the  same  objection  was  taken  by  counsel,  and  oveircded  by  the 
unanimous  opinion  of  the  court.  That  case  was,  in  some  respects, 
stronger  than  the  present;  for  the  court  below  decided,  expressly, 
that  the  party  had  no  title,  and,  therefore,  the  treaty  could 
[  •  360  ]  not  operate  *  upon  it.  This  court  entered  into  an  examina- 
tion of  that  question,  and  being  of  the  same  opinion,  affirmed 
the  judgment  There  cannot,  then,  be  an  authority  which  could  move 
completely  govern  the  present  question. 

It  has  been  asserted  at  the  bar  that,  in  point  of  fact,  the  court  ot 
appeals  did  not  decide  either  upon  the  treaty  or  the  title  apparent 
upon  the  record,  but  upon  a  compromise  made  und^  an  act  of  the 
legislature  of  Virginia.  If  it  be  true,  as  we  are  informed,  tJiat  this 
wus  a  private  act,  to  take  effect  only  upon  a  certain  conditioii, 
namely,  the  execution  of  a  deed  of  release  of  certain  lands,  which 
was  matter  in  pcdsy  it  is  somewhat  difficult  to  understand  how  the 
court  could  take  judicial  cognizance  of  the  act,  or  of  the  performance 
of  the  condition,  unless  spread  upon  the  record.  At  aU  events,  we 
are  bound  to  consider  that  the  court  did  decide  upon  the  facts 
actually  before  them.  The  treaty  of  peace  was  not  necessary  to 
have  been  stated,  for  it  was  the  supreme  law  of  the  land,  of  which 
all  courts  must  take  notice.  And  at  the  time  of  the  decision  in  the 
court  of  appeals  and  in  this  court,  another  treaty  had  intervened, 
which  attached  itself  to  the  title  in  controversy,  and  of  course  must 
have  been  the  supreme  law  to  govern  the  decision,  if  it  should  be 
found  applicable  to  the  case.  It  was  in  this  view  that  this  court  did 
not  deem  it  necessary  to  rest  its  former  decision  upon  the  treaty  of 
peace,  believing  that  the  title  of  the  defendant  was,  at  all  events, 

perfect  under  the  treaty  of  1794. 
[  •  361  ]  •  The  remaining  questions  respect  more  the  practice  than 
the  principles  of  this  court.  The  forms  of  process,  and  the 
modes  pf  proceeding  in  the  exercise  of  jurisdiction  are,  with  few 
exceptions,  left  by  the  legislature  to  be  regulated  and  changed  as 
this  court  may,  in  its  discretion,  deem  expedient  By  a  rule  of  this 
court,  the  return  of  a  copy  of  a  record  of  the  proper  court,  under  the 
seal  of  that  court,  annexed  to  the  writ  of  error,  is  declared  to  be  "  a 
sufficient  compliance  with  the  mandate  of  the  writ"  The  record, 
in  this  case,  is  duly  certifidd  by  the  clerk  of  the  court  of  appeals, 
and  annexed  to  the  writ  of  error.  The  objection,  therefore,  which 
has  been  urged  to  the  sufficiency  of  the  return,  cannot  prevaiL 

Another  objection  is,  that  it  does  not  appear  that  the  judge  who 
granted  the  writ  of  error  did,  upon  issuing  the  citation,  take  the  bond 
required  by  th^  22d  section  of  the  Judiciary  Act 

We  consider  that  provision  as  merely  directory  to  the  judge ;  and 
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that  an  omission  does  riot  avoid  the  writ  of  error.  If  any  party  be 
pvejudic^  by  the  oniisBion,  this  court  can  grant  him  snmmary  relief, 
by  imposing  such  terms  on  the  other  party  as,  under  all  the  circum- 
stances, may  be  legal  and  proper.  But  there  is  nothing  in  the  record 
by  which  we  can  judidaUy  know  whether  a  bond  has  been  taken 
or  not ;  for  the  statute  does  not  require  the  bond  to  be  returned  to 
this  court,  and  it  might,  with  equal  propriety,  be  lodged  in  the  court 
below,  who  would  ordinarily  Execute  the  judgment  to  be  rendered 
on  the  writ  And  the  presumption  of  law  is,  until  the 
contrary  '*  appears,  that  every  judge  who  signs  a  citation  [  *  362  ] 
has  obeyed  the  injunctions  of  the  act 

We  have  thus  gone  over  all  the  principal  questions  in  the  cause, 
aind  we  deliver  our  judgment  witii  entire  confidence,  that  it  is 
consistent  with  the  constitution  and  laws  of  the  land 

We  have  not  thought  it  incumbent  on  us  to  give  any  opinion 
upon  the  question,  whether  this  court  have  authority  to  issue  a  writ 
of  numdamus  to  the  court  of  appeals  to  enforce  the  former  judgments, 
as  -we  do  not'  think  it  necessarily  involved  in  the  decision  of  this 
cause. 

It  is  the  opinion  of  the  whole  *court,  that  the  judgment  of  the  court 
of  appeals  of  Virginia,  rendered  on  the  mandate  in  this  cause,  be 
reversed,  and  the  judgment  of  the  district  court,  held  at  Winchester, 
be,  apd  the  same  is  hereby  affirmed. 

Johnson,  J.  It  will  be  observed  in  this  case,  that  the  court 
disavows  all  intention  to  decide  on  the  right  to  issue  compulsory 
process  to  the  state  courts ;  thus  leaving  us,  in  my  opinion,  where 
tiie  constitution  and  laws  place  us,  supreme  over  persons  and  cases 
as  far  as  our  judicial  powers  extend,  but  not  asserting  any  com- 
pulsory control  over  the  state  tribunals. 

In  this*view  I  acquiesce  in  their  opinion,  but  not  altogether  in  Hie 
reasoning,  or  opinion,  of  my  brother  who  delivered  it  Few  mirids 
are  accustomed  to  the  same  habit  of  thinking,  and  our  conclusions 
are  most  satisfactory  to  ourselves  when  airived  at  in  our  own 
way. 

*  I  have  another  reason  for  expressing  my  opinion  on  this  [  *  363  ] 
occasion.  I  view  this  question  as  one  of  the  most  moment- 
ous importance ;  as  one  which  may  affect,  in  its  consequences,  the 
permanence  of  the  American  Union.  It  presents  an  instance  of 
collision  betweeri  the  judicial  powers  of  the  Union,  and  one  of  the 
greatest  States  in  the  Union,  on  a  point  the  most  delicate  and  diffi- 
cult to  be  adjusted.  On  the  one  hand,  the  general  government  must 
dease  to  exidt  whenever  it  loses  the  power  of  protecting  itself  in  thd 
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exercise  of  ita  constitutional  powers.  Force,  which  acts  upon  the 
physical  powers  of  man,  or  judicial  process,  which  addresses  itself  to 
his  moral  principles  or  his  fears,  are  the  only  means  to  which  govern* 
ments  can  resort  in  the  exercise  of  their  authority.  The  former  is 
happily  unknown  to  the  genius  of  our  constitution,  except  as  fieur  as 
it  shall  be  sanctioned  by  the  latter ;  but  let  the  latter  be  obstructed 
in  its  progress  by  an  opposition  which  it  cannot  overcome  or  put  by, 
and  the  resort  must  be  to  the  former,  or  government  is  no  more. 

On  the  other  hand,  so  firmly  am  I  persuaded  that  the  American  peo- 
ple can  no  longer  enjoy  the  blessings  of  a  free  government,  whenever 
the  state  sovereignties  shall  be  prostrated  at  the  feet  of  the  general 
government,  nor  the  proud  consciousness  of  equality  and  steurity, 
any  longer  than  the  independence  of  judicial  power  shall  be  main<* 
tained  consecrated  and  intangible,  that  I  could  borrow  the  language 
of  a  celebrated  orator,  and  exclaim,  ^  I  rejoice  that  Virginia  has 

resisted." 
[  *  364  ]  Yet  here  I  must  claim  the  privilege  of  expressing  *  my 
regret,  that  the  opposition  of  the  high  and  truly  respected 
tribunal  of  that  State  had  not  been  marked  witii  a  littie  more 
moderation.  The  only  point  necesscury  to  be  decided  in  the  case 
then  before  them  was,  "  whether  they  were  bound  to  obey  the  man- 
date emanating  from  this  court  ?  "  But  in  the  judgment  entered  on 
their  minutes,  they  have  affirmed  that  the  case  was,  in  this  court, 
coram  non  judice^  or  in  other  words,  that  this  court  had  not  jurisdic- 
tion over  it. 

This  is  assuming  a  truly  alarming  latitude  of  judicial  power. 
Where  is  it  to  end  ?  It  is  an  acknowledged  principle  o^  I  believe, 
every  court  in  the  world,  that  not  only  the  decisions  but  every  thing 
done  under  the  judicial  {process  of  courts,  not  having  jurisdiction, 
are,  ipso  facto^  void.  Are,  then,  the  judgments  of  this  court  to  be 
reviewed  in  every  court  of  the  Union  ?  and  is  every  recovery  of 
money,  every  change  of  property,  that  has  taken  place  under  our 
process,  to  be  considered  as  null,  void,  and  tortious  ? 

We  pretend  not  to  more  infallibility  than  other  courts  composed 
of  the  same  frail  materials  which  compose  this.  It  would  be  the 
height  of  affectation  to  dose  our  minds  upon  the  recollection  that 
we  have  been  extracted  from  the  same  seminaries  in  which  orig- 
inated the  learned  men  who  preside  over  the  state  tribunals.  But 
there  is  one  claim  which  we  can  with  confidence  assert  in  our  own 
name  upon  those  tribunals,  the  profound,  uniform,  and  unaffected 
respect  which  this  court  has  always  exhibited  for  state  decisionsy 
gives  us  strong  pretensions  to  judidal  comity.  And  another  claim 
I  may  assert,  in  the  name  of  the  American  people ;  in  this  courts 
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every  Qiede  in  *  the  Union  is  represented;  we  are  consti-  [  *365  ] 
tated  by  the  voice  of  the  Union,  and  when  decbions  take 
jdaee,  which  nothing  bnt  a  spirit  to  give  ground  and  harmonize  can 
reconcile,  onre  is  tlie  superior  daim  upon  the  comity  of  the  state  tribu- 
nals. It  is  the  nature  of  the  human  mind  to  press  a  favorite  hypotii* 
esis  too  &ur,  but  magnanimity  wiU  always  be  ready  to  sacrifice  the 
pride  of  opinion  to  public  welfare. 

In  the  case  before  us,  the  cdlision  has  been,  on  our  part,  whdly 
unsolicited.     The  exercise  of  this  appellate  jurisdiction  over  the 
state  decisions  has  long  been  acquiesced  in,  and  when  the  writ  of 
error,  in  this  case,  was  allowed  by  the  president  of  the  court  of 
appeals  of  Virginia,  we  were  sanctioned  in  supposing  that  we  were 
to  meet  with  tile  same  acquiescence  there.  Had  that  court  refused  to 
grant  the  writ  in  the  first  instance,  or  had  the  question  of  jurisdiction, 
or  on  the  mode  of  exercising  jurisdiction,  been  made  here  originally, 
we  should  have  been  put  on  our  guard,  and  might  have  so  model- 
led the  process  of  the  court  as  to  strip  it  of  the  offensive  form  of  a 
mandate.    In  this  case,  it  might  have  been  brought  down  to  what 
probably  the  35th  section  of  the  Judiciary  Act  meant  it  should  be, 
to  wit,  an  alternative  judgment,  either  that  the  state  court  may  finally 
proceed,  at  its  option,  to  carry  into  effect  the  judgment  of  this 
court,  or,  if  it  declined  doing  so,  that  then  this  court  would  proceed 
itself  to  execute  it.     The  language,  sense,  and  operation  of  the  25tb 
section  on  this  subject,  merit  particular  attention.    In  the  preceding 
section,  which  has  relation  to  causes  brought  up  by  writ  of 
error  from  the  circuit  courts  *  of  the.  United  States,  this  [  *  366  ] 
court  is  instructed  not  to  issue  executions,  but  to  send  a 
special  mandate  to  the  circuit  court  to  award  execution  thereupon. 
In  case  of  the  circuit  court's  refused  to  obey  such  mandate,  there 
could  be  no  doubt  as  to  the  ulterior  measures ;  compulsory  process 
might,  unquestionably,  be  resorted  to.     Nor,  indeed,  was  there  any 
reason  to  suppose  that  they  ever  would  refuse ;  and,  therefore,  there 
is  no  provision  made  for  authorizing  this  court  to  execute  its  own 
judgment  in  cases  of  that  description.    But  not  so,  in  cases  brought 
up  firom  the  state  courts ;  the  firamers  of  that  law  plainly  foresaw 
that  the  state  courts  might  refuse ;  and  not  being  willing  to  leave 
ground  for  the  implication,  that  compulsory  process  must  be  resorted 
to,  because  no  specific  provision  was  made,  they  have  provided  the 
means,  by  authorizing  this  court,  in  case  of  reversal  of  the  state 
decision,  to  execute  its  own  judgment     In  case  of  reversal  only, 
was  this  necessary ;  for,  in  case  of  affirmance,  tins  collision  could 
not  arise.    It  is  true,  that  the  wcnnIs  of  this  section  are,  that  tins 
court  may,  in  their  discretion,  proceed  to  execute  its  own  judgment. 
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But  these  words  were  yery  properly  pat  in,  that  it  might  not  be 
made  imperative  upon  this  court  to.  proceed  indiscriminately  in  this 
way ;  as  it  could  only  be  necessary  in  case  of  tiie  refusal  of  the  state 
courts ;  and  this  idea  is  fully  confirmed  by  the  words  of  the  13th 
section,  which  restrict  this  court  in  issuing  the  writ  of  mandamus^  so 
as  to  confine  it  expressly  to  those  courts  which  are  constituted  by 

the  Unit^  States. 
[  •  367  ]  •  In  this  point  of  view  the  legislature  is  completely  vindi- 
cated fiom  all  intention  to  violate  the  independence  of  the 
state  judiciaries.  Nor  can  this  court,  with  any  more  correctoeas, 
have  imputed  to  it  similar  intentions.  The  form  of  tiie  mandate 
issued  in  this  case,  is  that  known  to  appellate  tribunals,  and  used  in 
the  ordinary  cases  of  writs  of  error  from  the  courts  of  the  United 
States.  It  will,  perhaps,  not  be  too  much,  in  such  cases,  to  expect 
of  those  who  are  conversant  in  the  fcHrms,  potions,  and  technicaiity  of 
the  law,  not  to  give  the  process  of  courts  too  literal  a  constructioii. 
They  should  be  considered  vnih  a  view  to  the  ends  they  are  intended 
to  answer,  and  the  law  and  practice  in  which  they  originate.  In  this 
view,  the  mandate  was  no  more  than  a  mode  of  submitting  to  that 
court  the  option  which  the  25th  section  holds  out  to  them. 

Had  the  decision  of  the  court  of  Virginia  been  confined  to  the 
point  of  theijr  legal  obligation  to  carry  the  judgment  of  this  court  into 
effect,  I  should  have  thought  it  unnecessary  to  make  any  further 
observations  in  this  cause.  But  we  axe  called  upon  to  vindicate  our 
general  revising  power,  and  its  due  exercise  in  this  particular  case. 

Here,  that  I  may  not  be  charged  with  ai^uing  upon  an  hypotiietical 
case,  it  is  necessary  to  ascertain  what  the  real  question  is  which  this 
court  is  now  called  to  decide  on. 

In  doing  this,  it  is  necessary  to  do  what,  although,  in  the  abstract, 
of  very  questionable  propriety,  appears  to  be  generally  acquiesced  in, 
to  wit,  to  review  the  case  as  it  originally  came  up  to  Hub 
[  *  368  ]  court  *  on  the  former  writ  of  error.  The  cause,  then,  came 
up  upon  a  case  stated  between  the  parties,  and  under  the 
practice  of  that  state,  having  the  eSect  of  a  special  verdict  The 
case  stated  brings  into  view  the  treaty  of  peace  with  Great  Britain^ 
and  then  proceeds  to  present  the  various  laws  of  .Virginia,  and  the 
facts  upon  which  the  parties  found  their  respective  titles.  It  then 
presents  no  particular  question,  but  refers  generally  to  the  law  arising 
out  of  the  case. .  The  original  decision  was  obtained  prior  to  tiie 
treaty  of  1794,  but  before  the  case  was  adjudicated  in  this  court,  the 
trealy  of  1794  had  been  concluded. 

The  difficulties  of  the  case  arise  under  the  consiimction  of  the  25th 
section  above  alluded  to,  which,  as  far  as  it  relates  to  this  caae,  is  ia 
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these  words :  <'  A  final  judgment  or  decree  in  any  suit^  in  the  highest 
conrt  of  law  or  equity  of  a  state  in  which  a  decision  in  the  snit  could 
be  had,"  ^  wh^re  is  drawn  in  question  the  construction  of  any  clause 
of  the  constitution  or  of  a  treaty,"  ^<  and  the  decision  is  against  the 
title  set  up  or  claimed  by  either  party  under  such  clause,  may  be 
reexamined  and  reversed,  or  affirmed."  ^^  But  no  other  error  shall 
be  assigned  or  regarded  as  a  groimd  of  reversal  in  any  such  case  as 
aforesaid,  than  such  as  appears  on  the  face  of  the  record,  and 
immediately  respects  the  before-mentioned  questions  of  validity  or 
construction  of  the  said  treaties,"  &c. 

The  first  point  decided  under  this  state  of  the  case  was,  that  the 
judgment  being  a  part  of  the  record,  if  that  judgment  was  not  such 
as,  upon  that  case,  it  ought  to  have  been,  it  was  an  error 
apparent  on  the  *  face  of  the  record.  But  it  was  contended  [  *  369  ] 
that  the  case  there  stated  presented  a  number  of  points  upon 
which  the  decision  below  may  have  been  founded,  and  that  it  did 
not,  therefore,  necessarily  appear  to  have  been  an  error  immediately 
respecting  a  question  on  the  construction  of  a  treaty.  But  the  court 
held,  that  as  the  reference  was  general  to  the  law  arising  out  of  the 
case,  if  one  question  arose,  which  called  for  the  construction  of  a 
treaty,  and  the  decision  negatived  the  right  set  up  under  it^  this  court 
will  reverse  that  decision,  and  that  it  is  the  duty  of  the  party  who 
-would  avoid  the  inconvenience  of  this  principle,  so  to  mould  the  case 
as  to  obviate  the  ambiguity.  And  under  this  point  arises  the  ques- 
tion whether  this  court  can  inquire  into  the  title  of  the  party,  or 
whether  they  are  so  restricted  in  their  judicial  powers  as  to  be  con- ' 
fined  to  decide  on  the  operation  of  a  treaty  upon  a  title  previously 
ascertained  to  exist. 

If  there  is  any  one  point  in  the  case  on  which  an  opinion  may  be 
^ven  with  confidence,  it  is  this,  whether  we  consider  the  letter  of  the 
statute,  or  the  spirit,  intent,  or  meaning  of  the  constitution  and  of 
the  legislature,  as  expressed  in  the  25th  section,  it  is  equally  clear 
that  the  title  is  the  primary  object  to  which  the  attention  of  the  court 
is  called  in  every  such  case.  The  words  are,  "  and  the  decision  be 
against  the  title"  so  set  up,  not  against  the  construction  of  the 
treaty  contended  for  by  the  party  setting  up  the  title.  And  how 
could  it  be  otherwise?  The  tide  may  exist,  notwithstanding  the 
decision  of  the  state  courts  to  the  contrary ;  and  in  that 
case  the  •party  is  entitled  to  the  benefits  intended  to  be  [•STO  ] 
secured  by  the  treaty.  The  decision  to  his  prejudice  may 
have  been  the  result  of  those  very  errors,  partialities,  or  defects,  in 
state  jurisprudence  against  which  the  constitution  intended  to  protect 
the  individual  And  if  the  contrary  doctrine  be  assumed,  what  is  the 
VOL.  III.  60  r^  T 

Digitized  by  VjOOQIC 


590         SUPREME   COURT  OP  THE  UNITED  STATES. 

•Martin  v*  Hunter's  Lessee.  '  1  W. 

oonseqaence?  This  coturt  may  tiien  be  called  upon  to  decide  on  a 
mere  hypothetical  case — to  give  a  oonstrnction  to  a  treaty  witiiout 
first  deciding  whether  tiiere  was  any  interest  on  which  tiiat  treaty, 
whatever  be  its  proper  constraction,  would  operate.  This  difficulty 
was  felt  and  weighed,  in  the  case  of  Smith  and  the  State  of  Mary- 
land,  6  C.  286 ;  and  that  decision  was  founded  upon  the  idea  that 
this  court  was  not  thus  restricted. 

But  another  difficulty  presented  itself;  the  treaty  of  1794  had 
become  the  suj^eme  law  of  the  land  since  the  judgment  rendered  in 
the  court  below.  The  defendant,  who  was  at  that  time  an  alien, 
had  now  become  confirmed  in  his  ri^ts  under  that  treaty.  This 
would  have  been  no  objection  to  ibe  correctness  of  the  original  judg- 
ment Were  we,  then,  at  liberty  to  notice  that  treaty  in  rendering 
the  judgment  of  this  court  ? 

Having  dissented  firom  the  opinion  of  this  court  in  the  original 
case,  on  the  question  of  the  title,  this  difficulty  did  not  present  itself 
in  my  way,  in  the  view  I  then  took  of  ihe  case.  But  the  majority  of 
this  court  determined  that,  as  a  puUic  law,  the  treaty  was  a  part  of 
tiie  law  of  every  case  depending  in  ibis  court ;  that,  as  such,  it  was 
not  necessary  that  it  should  be  spread  upon  the  record, 
[  •S?!  ]  and  tiiat  it  was  obligatory  •upon  this  court,  in  rendering 
judgment  upon  this  writ  of  error,  notwithstanding  tiie 
original  judgment  may  have  been  otherwise  unimpeachable.  And 
to  this  opinion  I  yielded  my  hearty  consent ;  for  it  cannot  be  main- 
tcuned  that  this  court  is  bound  to  give  a  judgment  unlawful  ot  the 
time  of  rendering  it,  in  consideration  that  tiie  same  judgment  would 
have  been  lawful  at  any  prior  time.  What  judgment  can  now  be 
lawfully  rendered  between  the  parties,  is  the  question  to  which  the 
attention  of  the  court  is  called.  And  if  the  law  which  sanctioned  the 
original  judgment  expire,  pending  an  appeal,  this  court  has  repeat- 
edly  reversed  the  judgment  below,  although  rendered  whilst  the  law 
existed.  So,  too,  if  the  plaintiff  in  error  die,  pending  suit,  and  his 
land  descend  on  an  alien,  it  cannot  be  contended  that  this  court  will 
maintain  the  suit  in  right  of  the  judgment,  in  favor  of  his  ancestor, 
notwithstanding  his  present  disability. 

It  must  here  be  recollected,  that  this  is  an  action  of  ejectment.  If 
the  term  formally  declared  upon  expires  pending  the  action,  the  court 
will  permit  the  plaintiff  to  amend,  by  extending  the  term.  Why  ? 
Because,  although  the  right  may  have  been  in  him  at  the  commence- 
ment  of  this  suit^  it  ha^  ceased  before  judgment,  and  without  this 
amendment  he  could  not  have  judgment.  But  suppose  the  suit 
•were  really  instituted  to  obtain  possession  of  a  leasehold,  and  the 
lease  expire  before  judgment,  would  the  court  permit  the  party  to 
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amend  in  opposition  to  the  right  of  the  case  ?     On  the  contrary,  if 

the  term  formally  declared  on  w^re  more  extensive  thsm 

the  *  lease  in  which  the  legal  title  was  founded,  could  they  [  *  372  ] 

give  judgment  for  more  than  costs  ?     It  must  be  recoUected 

that,  under  this  judgment,  a  writ  of  restitution  is  the  firuit  of  the  law. 

This,  in  its  very  nature,  has  relation  to,  and  must  be  founded  upon, 

a  present  existing  right  at  the  time  of  judgment     And  whatever  be 

the  cause  which  takes  this  right  away,  the  remedy  must,  in  the 

reason  and  nature  of  things,  fall  with  it 

When  all  these  incidental  points  are  disposed  of,  we  find  the  ques- 
tion finally  reduced  to  this  —  does  the  judicial  power  of  the  United 
States  extend  to  the  revision  of  decisions  of  state  courts,  in  cases 
arising  under  treaties  ?  But,  in  order  to  generalize  the  question,  and 
present  it  in  the  true  form  in  which  it  {^resents  itself  in  this  case,  we 
will  inquire  whether  the  constitution  sanctions  the  exercise  of  a 
revising  power  over  the  decisions  of  state  tribunals  in  those  cases  to 
which  the  judicial  power  of  the  United  States  extends  ? 

And  here  it  appears  to  me  that  the  great  difficulty  is  on  the  other 
side.  That  the  real  doubt  is,  whether  the  state  tribunals  can  consti- 
tutionally exercise  jurisdiction  in  any  of  the  cases  to  which  the 
judicial  power  of  the  United  States  extends. 

Some  cession  of  judicial  power  is  contemplated  by  the  third  article 
of  the  constitution :  that  which  is  ceded  can  no  longer  be  retained. 
In  one  of  the  circuit  courts  of  the  United  States,  it  has  been  decided 
(with  what  correctness  I  will  not  say)  that  the  cession  of  a  poWer  to 
pass  an  uniform  act  of  bankruptcy,  although  not  acted  on 
by  the  United  States,  deprives  *  the  States  of  the  power  of  [  *  373  ] 
passing  laws  to  that  effect  With  regard  to  the  admiralty 
and  maritime  jurisdiction,  it  would  be  difficult  to  prove  that  the 
States  could  resume  it,  if  the  United  States  should  abolish  the  courts 
vested  with  that  jurisdiction ;  yet,  it  is  blended.with  the  other  cases 
of  jurisdiction,  in  the  second  section  of  the  third  article,  and  ceded  in 
tile  same  words.  But  it  is  contended  that  the  second  section  of  the 
third  article  contains  no  express  cession  of  jurisdiction ;  that  it  only 
vests  a  power  in  congress  to  assume  jurisdiction  to  the  extent  therein 
expressed.  And  under  this  head  arose  discussion  on  the  construction 
proper  to  be  given  to  that  article. 

On  this  p)GLrt  of  the.  case  I  shall  not  pause  long.  The  rules  of  con- 
struction, where  the  nature  of  the  instrument  is  ascertained,  are 
familiar  to  every  one.  To  me  the  constitution  appears,  in  every  line 
of  it,  to  be  a  contract,  which,  in  legal  language,  may  be  denominated 
tripartite.  The  parties  are,  the  people,  the  States,  and  the  United 
States.     It  is  returning  in  a  circle  to  contend,  that  it  professes  to  be 
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the  exclusive  act  of  the  people ;  for  what  have  the  people  done  bat  to 
form  this  compact  ?  That  the  States  are  recognized  as  parties  to  it 
is  evident  firom  various  passages,  and  particularly  that  in  which  the 
United  States  guaranty  to  each  State  a  republican  form  of  govern- 
ment. 

The  security  and  happiness  of  the  whole  was  the  object,  and,  to 
prevent  dissension  and  collision,  each  surrendered  those  powers  which 

might  make  them  dangerous  to  each  other.  Well  aware  of 
[*374]  the  sensitive  *  irritability  of  sovereign  states,  where  their 

wills  or  interests  clash,  they  placed  themselves,  with  regard 
to  each  other,  on  the  footing  of  sovereigns  upon  the  ocean  ;  where 
power  is  mutually  conceded  to  act  upon  the  individual,  but  the  na- 
tional vessel  miist  remain  unviolated.  And  to  remove  all  ground  for 
jealousy  and  complaint,  they  relinquish  the  privilege  of  being  any 
longer  the  exclusive  arbiters  of  their  own  justice,  where  the  rights  of 
others  come  in  question,  or  the  great  interests,  of  the  whole  may  be 
affected  by  those  feelings,  partialities,  or  prejudices,  which  they  meant 
to  put  down  forever. 

Nor  shall  I  enter  into  a  minute  discussion  on  the  meaning  of  the 
language  of  this  section.  I  have  seldom  found  much  good  result 
from  hypercritical  severity,  in  examining  the  distinct  force  of  words. 
Language  is  essentially  defective  in  precision ;  more  so  than  tiiose 
are  aware  of,  who  are  not  in  the  habit  of  subjecting  it  to  philological 
analysis.  In  the  case  before  us,  for  instance,  a  rigid  construction 
might  be  made,  which  would  annihilate  the  powers  intended  to  be 
ceded.  The  words  are  :  "  shall  extend  to."  Now  that  which  extends 
to,  does  not  necessarily  include  in ;  so  that  the  circle  may  enlace 
until  it  reaches  the  objects  that  limit  it,  and  yet  not  take  them  in. 
But  the  plain  and  obvious  sense  and  meaning  of  the  word  shall,  in 
this  sentence,  is  in  the  future  sense,  and  has  nothing  imperative  in  it. 
The  language  of  the  firamers  of  the  constitution  is,  "  We  are  about 
forming  a  general  government.     When  that  government  is  formed, 

its  powers  shall  extend,"  &c.  I,  therefore,  see  nothing  imper- 
[  •  375  ]  ative  in  this  clause,  and  certainly  *  it  would  have  been  very 

unnecessary  to  use  the  word  in  that  sense ;  for,  as  there  was 
no  controlling  power  constituted,  it  would  only,  if  used  in  an  imper- 
ative sense,  have  imposed  a  moral  obligation  to  act  But  the  same 
result  arises  from  using  it  in  a  future  sense ;  and  the  constitution 
everywhere  assumes  as  a  postulate,  that  wherever  power  is  given  it 
will  be  used,  or  at  least  used  as  far  as  the  interests  of  the  American 
people  require  it,  if  not  from  the  natural  proneness  of  man  to  the 
exercise  of  power,  at  least  from  a  sense  of  duty,  and  the  obligation 
of  an  oath. 
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Nor  can  I  see  any  difference  in  the  effect  of  the  words  used  in  this 
sectiony  as  to  the  scope  of  the  jurisdiction  of  the  United  States 
ootirts  over  the  cases  of  the  first  and  second  description,  comprised 
in  that  section.  <^  Shall  extend  to  controversies,"  appears  to  me  as 
comprehensiye  in  effect,  as  **  shall  extend  to  all  cases." .  For,  if  the 
judicial  power  extend  ^to  controversies  between  citizen  and  alien," 
&a,  to  what  controversies  of  that  description  does  it  not  extend  ? 
If  no  case  can  be  pointed  out  which  is  excepted,  it  then  extends  to 
all  controversies. 

But  I  will  assume  the  construction  as  a  sound  one,  that  the  cession 
of  power  to  the  general  government,  means  no  more  than  that  they 
may  assume  the  exercise  of  it  whenever  they  think  it  advisable.  It  is 
dear  that  congress^Jiave  hitherto  acted  under  that  impression,  and  my 
own  opinion  is  in  favor  of  its  correctness.  But  does  it  not  then  fol- 
low that  the  jurisdiction  of  the  state  court,  within  the  range 
ceded  to  the  general  government,  is  permitted,  and  *  may  be  [  *  376  ] 
withdrawn  whenever  congress  think  proper  to  do  so  ?  As 
it  is  a  principle  that  every  one  may  renounce  a  right  introduced  for 
his  benefit,  we  will  admit  that  as  congress  have  not  assumed  such 
jurisdiction,  the  state  courts  may,  constitutionally,  exercise  jurisdic- 
tion in  such  cases.  Yet,  surely,  the  general  power  to  withdraw  the 
exercise  of  it,  includes  in  it  the  right  to  modify,  limit,  and  restrain 
that  exercise.  "  This  is  my  domain,  put  not  your  foot  upon  it ;  if 
you  do,  you  are  subject  to  my  laws ;  I  have  a  right  to  exclude  you 
altogether ;  I  have,  then,  a  right  to  prescribe  the  terms  of  your  admis- 
sion to  a  participation.  As  long  as  you  conform  to  ray  laws,  parti- 
cipate in  peace,  but  I  reserve  to  myself  the  right  of  judging  how  far 
your  acts  are  conformable  to  my  laws."  Analogy,  then,  to  the  ordi- 
nary exercise  of  sovereign  authority,  would  sustain  the  exercise  of 
this  controlling  or  revising  power. 

But  it  is  argued  that  a  power  to  assume  jurisdiction  to  the  consti- 
tutional extent,  does  not  necessarily  carry  with  it  a  right  to  exercise 
appellate  power  over  the  state  tribunals. 

This  is  a  momentous  question,  and  one  on  which  1  shaU  reserve 
myself  uncommitted  for  each  particular  case  as  it  shall  occur.  It  is 
enough,  at  present,  to  have  shown  that  congress  has  not  asserted, 
and  this  court  has  not  attempted  to  exercise,  that  kind  of  authority 
in  personam  over  the  state  courts,  which  would  place  them  in  the 
relation  of  an  inferior  responsible  body,  without  their  own  acquies- 
cence. And  I  have  too  much  confidence  in  the  state  tribunals  to 
believe  that  a  case  ever  will  occur  in  which  it  will  be  neces- 
sary •for  the  general  government  to  assume  a  controlling  [  •ST?  ] 
power  over  these  tribunals.    But  is  it  difficult  to  suppose  a 
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case  which  will  call  loudly  for  some  remedy  or  restraint  ?  Suppose 
a  foreign  minister,  or  an  officer,  acting  regularly  under  authority  fix>m 
the  United  States,  seized  to-day,  tried  to-morrow,  and  hurried  the 
next  day  to  execution.  Such  cases  may  occur,  and  have  occurred, 
in  other  countries.  The  angry,  vindictive  passions  of  men  have  too 
often  made  their  way  into  judicial  tribunals,  and  we  cannot  hope 
forever  to  escape  their  baleful  influence.  In  the  case  supposed,  there 
ought  to  be  a  power,  somewhere,  to  restrain  or  punish,  or  the  Union 
must  be  disaolved.  At  present,  the  uncontrollable  exercise  of  criminal 
jurisdiction  is  most  securely  confided  to  the  state  tribunals.  The 
courts  of  the  United  Statea  are  vested  with  no  power  to  scrutinize 
into  the  proceedings  of  the  state  courts  in  criminal  cases;  on  the 
contrary,  the  general  government  has,  in  more  tjjan  one  instance, 
exhibited  their  confidence,  by  a  wish  to  vest  them  with  the  execution 
of  their  own  penal  law.  And  extreme,  indeed,  I  flatter  myself, 
must  be  the  case  in  which  the  general  government  could  ever  be 
induced  to  assert  this  right.  If  ever  such  a  case  should  occur,  it 
will  be  time  enough  to  decide  upon  their  constitutional  power  to 
do  so. 

But  we  know  that  by  the  3d  article  of  the  constitution,  judicial 
power,  to  a  certain  extent,  is  vested  in  the  general  government,  and 
that  by  the  same  instrument,  power  is  given  to  pass  all  laws  neces- 
sary to  carry  into  effect  the  provisions  of  the  constitu- 
[  *  378  ]  tion.  At  present,  it  is  only  necessary  to  vindicate  the  *  laws 
which  they  have  passed  affecting  civil  cases  pending  in 
state  tribunals. 

In  legislating  on  this  subject,  congress,  in  the  true  spirit  of  the 
constitution,  have  proposed  to  secure  to  every  one  the  full  benefit  of 
the  constitution,  v^dthout  forcing  any  one  necessarily  into  the  courts 
of  the  United  States.  With  this  view,  in  one  class  of  cases,  they 
have  not  taken  away  absolutely  from  the  state  courts,  all  the  cases  to 
which  their  judicial  power  extends,  but  left  it  to  the  plaintiff  to  bring 
his  action  there,  originaUy,  if  he  choose,  or  to  the  defendant  to  force 
the  plaintiff  into  the  courts  of  the  United  States  where  they  have 
jurisdiction,  and  the  former  has  instituted  his  suit  in  the  state  courts. 
In  this  case,  they  have  not  made  it  legal  for  the  defendant  to  plead  to 
the  jurisdiction ;  the  effect  of  which  would  be  to  put  an  end  to  the 
plaintiff's  suit,  and  oblige  him,  probably  at  great  risk  or  expense,  io 
institute  a  new  action ;  but  the  act  has  given  him  a  right  to  obtain 
an  order  for  a  removal,  on  a  petition  to  the  state  court,  upon  which 
the  cause,  with  all  its  existing  advantages^  is  transferred  to  the 
circuit  court  of  the  United  States.  This,  I  presume,  can  be  subject 
to  no  objection;  as  the  legislature  has  an  unquestionable  right  to 
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make  the  ground  of  removal  a  ground  of  plea  to  the  jurisdiction,  and 
the  court  must  then  do  no  more  than  it  is  now  caUed  upon  to  do,  to 
wit,  give  an  order  or  a  judgment,  or  call  it  what  we  will,  in  favor  of 
that  defendant.  And  so  far  from  asserting  the  inferiority  of  the 
state  tribunal,  this  act  is  rather  that  of  a  superior,  inas- 
much as  the  circuit  court  of  the  United  States  *  becomes  [  *  379  ] 
bound,  by  that  order,  to  take  jurisdiction  of  the  case.  This 
method,  so  much  more  unlikely  to  affect  official  delicacy  than  that 
which  is  resorted  to  in  the  other  class  of  cases,  might,  perhaps,  have 
been  more  happily  applied  to  all  the  cases  which  the  legislature* 
thought  it  advisable  to  remove  from  the  state  courts.  But  the  other 
class  of  cases,  in  which  the  present  is  included,  was  proposed  to  be 
provided  for  in  a  different  manner.  And  here,  again,  the  legislature 
of  the  Union  evince  their  confidence  in  the  state  tribunals ;  for  they 
do  not  attempt  to  give  original  cognizance  to  their  own  circuit  courts 
of  such  cases,  or  to  remove  them  by  petition  and  order;  but^still 
believing  that  their  decisions  will  be  generally  satisfactory,  a  writ  of 
error  is  not  given  immediately,  as  a  question  within  the  jurisdiction 
of  the  United  States  shall  occur,  but  only  in  case  the  decisions  shall 
finally,  in  the  court  of  the  last  resort,  be  against  the  title  set  up  under 
the  constitution,  treaty,  &c. 

In  this  act,  I  can  see  nothing  which  amounts  to  an  assertion  of  the 
inferiority  or  dependence  of  the  state  tribunals.  The  presiding 
judge  of  the  state  court  is  himself  authorized  to  issue  the  writ  of 
error,  if  he  will,  and  thus  give  jurisdiction  to  the  supreme  court ;  and 
if  he.  thinks  proper  to  decline  it,  no  compulsory  process  is  provided 
by  law  to  oblige  him.  The  party  who  imagines  himself  aggrieved, 
is  then  at  liberty  to  apply  to  a  judge  of  the  United  States,  who 
issues  the  writ  of  error,  which  (whatever  the  form)  is,  in  substance, 
no  more  than  a  mode  of  compelling  the  opposite  party  to  appear 
before  this  court,  and  maintain  the  legality  of  his  judgment 
obtained  before  the  *  state  tribunal.  An  exemplification  of  [  *  380  ] 
a  record  is  the  common  property  of  every  one  who  chooses 
to  apply  and  pay  for  it,  and  thus  the  case  and  the  parties  are  brought 
before  us ;  and  so  far  is  the  court  itself  from  being  brought  under  the 
revising  power  of  this  court,  that  nothing  but  the  case,  as  presented 
by  the  record  and  pleadings  of  the  parties,  is  considered,  and  the 
opinions  of  the  court  are  never  resorted  to  unless  for  the  purpose  of 
assisting  this  court  in  forming  their  own  opinions. 

The  absolute  necessity  that  there  was  for  congress  to  exercise 
something  of  a  revising  power  over  cases,  and  parties  in  the  state 
conrts,  will  appear  from  this  consideration. 

Suppose  the  whole  extent  of  the  judicial  power  of  the  United 
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States  vested  in  their  own  courts,  yet  such  a  provision  would  not 
answer  all  the  ends  of  the  constitution,  for  two  reasons :  — 

1st.  Although  the  plaintiff  may,  in  such  case,  have  the  fuU  benefit 
of  the  constitution  extended  to  him,  yet  the  defendant  would  not ; 
as  the  plaintiff  might  force  him  into  the  court  of  the  State  at  his 
election. 

2dly.  Supposing  it  possible  so  to  legislate  as  to  give  the  courts  of 
the  United  States  original  jurisdiction  in  all  cases  arising  under  the 
constitution,  laws,  &c,  in  the  words  of  the  2d  section  of  the  third 
*  article,  (a  point  on  which  I  have  some  doubt,  and  which  in  time 
might,  perhaps,  under  some  qtw  minus  fiction,  or  a  willing  construc- 
tion, greatly  accumulate  the  jurisdiction  of  those  courts,)  yet  a  vesrj 
large  class  of  cases  would  remain  unprovided  for.     Incidental  ques- 
tions would   often  arise,  and  as  a  court  of  competent 
[  *381  ]  *  jurisdiction   in  the   principal  case   most  decide  all  such 
questions,  whatever  laws  they  arise  under,  endless  might  be 
the  diversity  of  decisions  throughout  the  Union,  upon  the  constitu- 
tion, treaties,  and  laws  of  the  United  States ;  a  subject  on  which  the 
tranquillity  of  the  Union,  internally  and  externally,  may  materially 
depend. 

I  should  feel  the  more  hesitation  in  adopting  the  opinions  which  I 
express  in  this  case,  were  I  not  firmly  convinced  that  they  are 
practical,  and  may  be  acted  upon  without  compromitting  tiie  har- 
mony of  the  Union,  or  bringing  humility  upon  the  state  tribunals. 
God  forbid  that  the  judicial  power  in  these  States  should  ever,  for  a 
moment,  even  in  its  humblest  departments,  feel  a  doubt  of  its  own 
independence.  Whilst  adjudicating  on  a  subject  which  the  laws  of 
the  country  assign  finally  to  the  revising  power  of  another  tribunal, 
it  can  feel  no  such  doubt  An  anxiety  to  do  justice  is  ever  relieved 
by  the  knowledge  that  what  we  do  is'not  final  between  the  parties. 
And  no  sense  of  dependence  can  be  felt  from  the  knowledge  that  the 
parties,  not  the  court,  may  be  summoned  before  another  tribunaL 
With  this  view,  by  means  of  laws,  avoiding  judgments  obtained  in 
the  state  courts  in  cases  over  which  congress  has  constitutionally 
assumed  jurisdiction,  and  inflicting  penalties  on  parties  who  shall 
contumaciously  persist  in  infringing  tiie  constitutional  rights  of 
others  —  under  a  liberal  extension  of  the  writ  of  injunction  and  the 
habeas  corpus  ad  subjiciendum^  I  flatter  myself  that  the  full  extent  of 
the  constitutional  revising  power  may  be  secured  to  tiie 
[•382]  United  States,  and  the  •benefits  of  it  to  the  individual, 
without  ever  resorting  to  compulsory  or  restrictive  process 
upon  the  state  tribunals ;  a  right  which,  I  repeat  again,  congress  has 
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not  asserted,  nor  has  this  court  ass^ed,  nor  does  there  appear  any 
necessity  for  asserting. 

The  remaining  points  in  the  case  being  mere  questions  of  practice, 
I  shall  make  no  remarks  upon  them. 

JudgmetU  affirmed. 

3  W.  610;  5  W.  1 ;  6  W.  264;  2  P.  245;  4  P.  410;  5  P.  190;  6  P.  515;  10  P.  868; 
12  P.  488,  524,  657;  14  P.  353,  540,  614;  16  P.  234,  539;  1  H.  134;  3  H.  413;  6 
H.  31 ;  12  H.  299 ;  15  H.  451  ;  18  H.  530 ;  19  H.  393. 


The  Combcercbn.     Lindgren,  Claimant 

1  W.  882. 

A  neatral  ship,  laden  with  proTisioDs,  enemy's  property,  and  the  growth  of  the  enemy's 
coontry,  specially  permitted  to  be  exported  for  the  supply  of  his  forces,  is  not  entitled  to 
freight. 

li  makes  no  difference,  in  snch  a  case,  that  the  enemy  is  canying  on  a  distinct  war,  in  con- 
junction with  his  allies,  who  are  friends  of  the  captor's  country,  and  that  the  provisions 
are  intended  for  the  snpply  of  his  troops  engaged  in  that  war,  and  that  the  ship  in  whidi 
they  are  transported  belongs  to  subjects  of  one  of  those  allies,  and  is  destined  to  a  neatral 
port 

Appeal  from  the  circuit  court  for  the  district  of  Mas- 
sachusetts. This  was  the  case  of  a  Swedish  *  vessel  [  *  383  J 
captured  on  the  16th  of  April,  1814,  by  the  private  armed 
schooner  Lawrence,  on  a  voyage  from  Limerick,  in  Ireland,  to 
Bilboa,  in  Spain.  The  cargo  consisted  of  barley  and  oats,  the  prop- 
erty of  British  subjects,  the  exportation  of  which  is  generally  pro- 
hibited by  the  British  government ;  and,  as  well  by  the  official  papers 
of  the  custom-house,  as  by  the  private  letters  of  the  shippers,  it 
appears  to  have  been  shipped  under  the  special  permission  of  the 
government,  for  the  sole  use  of  his  Britannic  majesty's  forces  then  in 
Spain.  Bonds  were  accordingly  given  for  the  fulfilment  of  this 
object  At  the  hearing  in  the  district  court  of  Maine,  the  cargo  was 
condemned  as  enemy's  property,  and  the  vessel  restored,  with  an 
allowance,  among  other  things,  of  thd  freight  for  the  voyage,  accord- 
ing to  the  stipulation  of  the  charter-party.  The  captors  appealed 
from  so  much  of  the  sentence  as  decreed  freight  to  the  neutral  ship, 
and,  upon  the  appeal  to  the  circuit  court  of  Massachusetts,  the 
decree,  as  to  freight,  was  reversed,  and  from  this  last  sentence  an 
appeal  was  prosecuted  to  this  court 
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Key^  for  the  appellant  and  claimants. 

Dexter^  for  the  captors. 

[  *  387  ]      •  Story,  J.,  delivered  the  opinion  of  the  court. 

The  single  point  now  in  controversy  in  this  cause  is, 
whether  the  ship  is  entitled  to  the  freight  for  the  voyage.  The 
general  rule  that  the  neutral  carrier  of  enemy's  property  is  entitled 
to  his  freight^  is  now  too  firmly  established  to  admit  of  discussion. 
But  to  this  rule  there  are  many  exceptions.  If  the  neutral  be  guilty 
of  fraudulent  or  unneutral  conduct,  or  has  interposed  himself  to 
assist  the  enemy  in  carrying  on  the  war,  he  is  justly  deemed  to  have 
forfeited  his  title  to  freight.  Hence,  the  carrying  of  contraband 
goods  to  the  enemy ;  the  engaging  in  the  coasting  or  colonial  trade 
of  the  enemy ;  the  spoliation  of  papers,  and  the  fraudulent  sup(»res- 
sion  of  enemy  interests,  have  been  held  to  affect  the  neutral  with  the 
forfeiture  of  freight ;  and  in  cases  of  a  more  flagrant  character,  such 
as  carrying  dispatches  or  hostile  military  passengers,  an  engage- 
ment in  the  transport  service  of  the  enemy,  and  a  breach  of  block- 
ade, the  penalty  of  confiscation  of  the  vessel  has  also  been  inflicted* 
Bynk.  QuaBst.  J.  Pub.  c.  14 ;  The  Sarah  Christina,  I  Rob.  237 ;  The 
Haase,  1  Rob.  286;  The  Emanuel,  1  Rob.  296;  The  Immanuel, 
2  Rob.  186;  The  Atlas,  3  Rob.  299;  The  Rising  Sun,  3  Rob.  104; 
The  Maddona  del  Burso,  4  Rob.  169 ;  The  Neutralitat,  3  Rob.  295 ; 

The  Welvart,  2  Rob.  128;  The  Friendship,  6  Rob.  420. 
[  •  388  ]  By  the  modern  law  of  nations,  provisions   *  are   not,   in 

general,  deemed  contraband;  but  they  may  become  so, 
although  the  property  of  a  neutral,  on  account  of  the  particulu 
situation  of  the  war,  or  on  account  of  their  destination.  The  Jonge 
Margaretha,  1  Rob.  189.  If  destined  for  the  ordinary  use  of  life  in 
the  enemy's  country  they  are  not,  in  general,  contraband ;  but  it  is 
otherwise  if  destined  for  military  use.  Hence,  if  destined  for  the 
army  or  navy  of  the  enemy,  or  for  his  ports  of  naval  or  military 
equipment,  they  are  deemed  contraband.  The  Jonge  Margaretha, 
1  Rob.  189.  Another  exception  from  being  treated  as  contraband 
is,  where  the  provisions  are  the  growth  of  the  neutral  exporting 
country.  But  if  they  be  the  growth  of  the  enemy's  country,  and 
more  especially  if  the  property  of  his  subjects,  and  destined  for 
enemy's  use,  there  does  not  seem  any  good  reason  for  the  exemp- 
tion; for,  as  Sir  William  Scott  has  observed,  in  such  case  the 
party  has  not  only  gone  out  of  his  way  for  the  supply  of  the  enemy, 
but  he  has  assisted  him  by  taking  off  his  surplus  commodities 
The  Jonge  Margaretha,  1  Rob.  189.     But  it  is  argued  that  the  doo- 
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trine  of  contraband  cannot  apply  to  the  present  case,  because  the 
destination  was  to  a  neutral  country ;  and  it  is  certainly  true  that 
goods  destined  for  the  use  of  a  neutral  country  can  never  be  deemed 
contraband  whatever  may  be  their  character,  or  however  well  adapted 
to  warlike  purposes.  But  if  such  goods  are  destined  for 
the  direct  *  and  avowed  use  of  the  enemy's  army  or  navy,  [  *  389  ] 
we  should  be  glad  to  see  an  authority  which  countenances 
this  exemption  from  forfeiture,  even  though  the  property  of  a  neutral. 
Suppose,  in  time  of  war,  a  British  fleet  were  lying  in  a  neutral  port, 
would  it  be  lawful  for  a  neutral  to  carry  provisions  or  munitions  of 
war  thither,  avowedly  for  the  exclusive  supply  of  such  fleet  ?  "Would 
it  not  be  a  direct  interposition  in  the  war,  and  an  essential  aid  to 
the  enemy  in  his  hostile  preparations  ?  In  such  a  case  the  goods, 
even  if  belonging  to  a  neutral,  would  have  had  the  *aint  of  contra- 
band in  its  most  offensive  character,  on  account  of  their  destination; 
and  the  mere  interposition  of  a  neutral  port  would  not  protect  them 
from  forfeiture.     Strictly  speaking,  however,  this  is  not  a 

•  question  of  contraband ;  for  that  can   arise  only  when  [  *  390  ] 
the  property  belongs  to  a  neutral,  and  here  the  property 

•  belonged  to  an  enemy,  and,  therefore,  was  liable,  at  all  [  *  391  ] 
events,  to  condemnation.     But  was  the  voyage  lawful,  and 

such  as  a  neutral  could,  with  good  faith,  and  without  a  forfeiture 
engage  in  ?  It  has  been  solemnly  adjudged  that  being  engaged  in 
the  transport  service,  or  in  the  conveyance  of  military  persons  in  his 
employ,  are  acts  of  hostility  which  subject  the  property  to  confisca- 
tion. The  Carolina,  4  Rob.  256  ;  The  Friendship,  6  Rob.  420  ;  The 
Orozembo,  6  Eob.  430.  And  the  carrying  of  dispatches  from  the  colony 
to  the  mother  country  of  the  enemy  has  subjected  the  party  to  the  like 
penalty.  The  Atalanta,  6  Rob.  440 ;  The  Constantia,  6  Rob,  461,  note. 
And  in  these  cases,  the  fact  that  the  voyage  was  to  a  neutral  port  was 
not  thought  to  change  the  character  of  the  transaction.  The  prin- 
ciple of  these  determinations  was  asserted  to  be  that  the  party  must 
be  deemed  to  place  himself  in  the  service  of  the  hostile 
stale,  and  *  assist  in  warding  off  the  pressure  of  the  war,  or  [  ^392  ] 
in  favoring  its  offensive  projects.  Now  we  cannot  dis- 
tinguish these  cases,  in  principle,  from  that  before  the  court  Here 
is  a  cargo  of  provisions  exported  from  the  enemy's  country,  with  the 
avowed  purpose  of  supplying  the  army  of  the  enemy.  Without 
this  destination,  they  would  not  have  been  permitted  to  be  exported 
at  all.  Can  a  more  importcmt  or  essential  service  be  performed  in 
favor  of  the  enemy  ?  In  what  does  it  differ  from  the  case  of  a  trans- 
port in  his  service  ?  The  property,  nominally,  belongs  to  individuals, 
and  is  freighted,  apparently,  on  private  account,  but,  in  reality,  foj 
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public  use,  and  under  a  public  contract  implied  from  the  very  per^ 
mission  of  exportation.  It  is  vain  to  contend  that  the  direct  effect 
of  the  voyage  was  not  to  aid  the  British  hostilities  against  the  United 
States.  It  might  enable  the  enemy,  indirectly,  to  operate  with  more 
vigor  and  promptitude  against  us,  and  increase  his  disposable  force. 
But  it  is  not  the  effect  of  the  particular  transaction  that  the  law 
regards ;  it  is  the  general  tendency  of  such  transactions  to  assist  the 
military  operations  of  the  enemy,  and  the  temptations  which  it 
presents  to  deviate  from  a  strict  neutrality.  Nor  do  we  perceive 
how  the  destination,  to  a  neutral  port,  can  vary  the  application  of 
this  rule;  it  is  only  doing  that  indirectly  which  is  prohibited  in 
direct  courses.  Would  it  be  contended  that  a  neutral  might  law- 
fully transport  provisions  for  the  British  fleet  and  army,  while  it  lay 
at  Bordeaux,  preparing  for  an  expedition  to  the  United  States? 
Would  it  be  contended  that  he  might  lawfully  supply  a 
[  *  393  ]  British  •fleet  stationed  on  our  coast  ?  We  presume  that 
two  opinions  could  not  be  entertained  on  such  questions ; 
and  yet,  though  the  cases  put  are  strong,  we  do  not  know  that  the 
assistance  is  more  material  than  might  be  supplied  under  cover  of  a 
neutral  destination  like  the  present. 

An  attempt  has  been  made  to  distinguish  this  case  from  the  ordi- 
nary cases  of  employment  in  the  transport  service  of  the  enemy, 
upon  the  ground  that  the  war  of  Great  Britain  against  France,  was 
a  war  distinct  from  that  against  the  United  States  ;  and  that 
Swedish  subjects  had  a  perfect  right  to  assist  the  British  arms  in 
respect  to  the  former,  though  not  to  ihe  latter.  Whatever  might  be 
the  right  of  the  Swedish  sovereign,  acting  under  his  own  authority, 
we  are  of  opinion  that  if  a  Swedish  vessel  be  engaged  in  the  actual 
service  of  Great  Britain,  or  in  carrying  stores  for  the  exclusive  use 
of  the  British  armies,  she  must,  to  all  intents  and  purposes,  be 
deemed  a  British  transport  It  is  perfectiy  immaterial  in  what  par- 
ticular enterprise  those  armies  might,  at  the  time,  be  engaged ;  for 
the  same  important  benefits  are  conferred  upon  an  enemy,  who 
thereby  acquires  a  greater  disposable  force  to  bring  into  action 
against  us.  In  The  Friendship,  6  Rob.  420,  426,  Sir  W.  Scott, 
speaking  on  this  subject,  declares :  <'  It  signifies  nothing  whether  the 
men  so  conveyed  are  to  be  put  into  action,  on  an  immediate  expe- 
dition, or  not  The  mere  shifting  of  draughts  in  detachments,  and 
conveyance  of  stores  from  one  place  to  another,  is  an  ordinary 
employment  of  a  transport  vessel,  and  it  is  a  distinction 
[  •  394  ]  totally  unimportant,  *  whether  this  or  that  case  may  be  con- 
nected with  the  immediate  active  service  of  the  enemy.  In 
removing  forces  from  distant  settiements,  there  may  be  no  intention 
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of  immediate  action,  bat  still,  the  general  importance  of  having 
troops  conveyed  to  places  where  it  is  convenient  that  they  should 
be  collected,  either  for  present  or  future  use,  is  what  constitutes  the 
object  and  employment  of  transport  vessels."  It  is  obvious  that  the 
learned  judge  did  not  deem  it  material  to  what  places  the  stores 
might  be  destined ;  and  it  must  be  equally  immaterial  what  is  the 
immediate  occupation  of  the  enemy's  military  force.  That  force  is 
always  hostile  to  us,  be  it  where  it  may  be.  To-day  it  may  act 
against  France,  to-morrow  against  us ;  and  the  better  its  commissary 
department  is  supplied,  the  more  life  and  activity  is  communicated 
to  all  its  motions.  It  is  not,  therefore,  in  our  view,  material  whether 
there  be  another  distinct  war  in  which  our  enemy  is  engaged^or  not; 
it  is  sufficient  that  his  armies  are  everywhere  our  enemies,  and  every 
assistance  offered  to  them  must,  directly  or  indirectly,  operate  to  our 
injury. 

On  the  whole,  the  court  are  of  opinion  that  the  voyage  in  which 
tiiis  vessel  was  engaged,  was  illicit,  and  inconsistent  with  the  duties 
of  neutrality,  and  that  it  is  a  very  lenient  administration  of  justice 
to  confine  the  penalty  to  a  mere  denial  of  freight. 

•  Marshall,  C.  J.     As  a  principle,  which  I  think  new,  [  *  395  ] 
and  which  may  certainly,  in  future,  be  very  interesting  to 
the  United  States,  has  been  decided  in  this  case,  I  trust  I  may  be 
excused  for  stating  the  reasons  which  have  prevented  my  concurring 
in  the  opinion  that  has  been  delivered.     In  argument,  this  sentence 
of  the  circuit  court  has  been  sustained  on  two  grounds ; 
1st.  That  the  exportation  •of  graii^firom  Ireland  is  generally  [  *  396  ] 
prohibited,  and,  therefore,  that  a  neutral  cannot  lawfully 
engage  in  it  during  war.    2d.  That  the  carriage  of  supplies  to  the 
army  of  the  enemy  is  to  take  part  with  him  in  the  war,  and,  conse- 
quentiy,  to  become  the  enemy  of  the  United  States  so  far  as  to 
forfeit  the  right  to  fireight.  ^ 

The  first  point  has  been  maintained  on  its  supposed  analogies  to 
certain  principles  which  have  been,  at  different  times,  avowed  by  the 
great  maritime  and  belligerent  powers  of  Europe  respecting  the 
colonial  and  coasting  trade,  and  which  are  generally  known  in 
England,  and  in  this  country,  by  the  appellation  of  the  rule  of  1756. 
Without  professing  to  give  any  opinion  on  the  correctness  of  those 
principles,  it  is  sufficient  to  observe  that  they  do  not  appear  to  me 
to  apply  to  this  case.  The  rule  of  1756  prohibits  a  neutral  from 
engaging  in  time  of  war  in  a  trade  in  which  he  was  prevented  from 
participating  in  time  of  peace,  because  that  trade  was,  by  law,  exclu- 
eively  reserved  for  the  vessels  of  the  hostile  State.     This  prohibition 
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stands  upon  two  grounds.  1st  That  a  trade,  such  as  the  coasting 
or  colonial  trade,  which,  by  the  permanent  policy  of  a  nation,  is 
reserved  for  its  own  vessels,  if  opened  to  neutrals  daring  war,  must  be 
opened  under  the  pressure  of  the  arms  of  the  enemy,  and  in  order  to 
obtain  relief  from  that  pressure.  The  neutral  who  interposes  to 
relieve  the  belligerent  under  such  circumstances,  rescues  him  from 
the  condition  to  which  the  arms  of  his  enemy  has  reduced  him, 
restores  to  him  those  isesources  which  have  been  wrested 
[  •  397  ]  from  him  by  the  •arms  of  his  adversary,  and  deprives  that 
adversary  of  the  advantages  which  successful  war  has  given 
himu  This  the  opposing  belligerent  pronounces  a  departure  from 
neutrality,  and  an  interference  in  the  war  to  his  prejudice,  which  he 
will  not  tolerate.  2d.  K  the  trade  be  not  opened  by  law,  that  a 
neutral  employed  in  a  trade  thus  reserved  by  the  enemy,  to  his  own 
vessels,  identifies  himself  with  that  enemy,  and  by  performing  func- 
tions exclusively  appertaining  to  the  enemy  character,  assumes  that 
character.  Neither  the  one  nor  the  other  of  these  reasons  applies  to 
the  case  under  consideration.  The  trade  was  not  a  trade  confined 
to  British  vessels  during  peace,  and  opened  to  neutrals  during  war 
under  the  pressure  created  by  the  arms  of  the  enemy.  It  was  pro- 
hibited for  political  reasons,  entirely  unconnected  with  the  interests 
of  navigation,  and  thrown  open  from  motives  equally  unconnected 
with  maritime  strength.  Neither  did  the  neutral  employed  in  it  en- 
gage in  a  trade  then,  or  at  any  time,  reserved  for  British  vessels,  and, 
therefore,  did  not  identify  himself  with  them.  He  was  not  performing 
functions  exclusively  appertaining  to  the  enemy,  and,  consequently, 
in  performing  them  did  not  assun^e  that  character. 

The  second  point  presents  a  question  of  much  more  difficulty. 
That  a  neutral  carrying  supplies  to  the  army  of  the  enemy  does, 
under  the  mildest  interpretation  of  international  law,  expose  himself 
to  the  loss  of  freight,  is  a  proposition  too  well  settied  to  be  contro- 
verted. That  it  is  a  general  rule,  admitting  of  few,  if  any. 
[  •  398  ]  exceptions,  is  not  denied  by  the  counsel  'for  the  appellants. 
But  they  contend  that  this  case  is  withdrawn  from  that 
rule  by  its  peculiar  circumstances.  The  late  war  between  the  United 
States  and  Great  Britain  was  declared  at  a  time  when  all  Europe, 
including  our  enemy,  was  engaged  in  a  war  with  which  ours  had  no 
connection,  and  in  which  we  professed  to  take  no  interest  The  allies 
of  our  enemy,  engaged  with  him  in  a  common  war,  the  most  tre- 
mendous and  the  most  vitally  interesting  to  the  parties  that  has  ever 
desolated  the  earth,  were  our  friends.  We  kept  up  with  them  the 
mutual  interchange  of  good  offices,  and  declared  our  determination 
to  stand  aloof  from  that  cause  which  was  common  to  them  and 
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Great  Britain.  They,  too,  considered  this  war  as  entirely  distinct 
from  that  in  which  they  were  engaged.  Although  at  a  most  critical 
period  we  had  attacked  their  ally,  they  did  not  view  it  as  an  act  of 
hostiiiiy  to  them.  They  did  not  ascribe  it  to  a  wish  to  affect,  in  any 
manner,  the  war  in  Europe,  but  solely  to  the  desire  of  asserting  our 
violated  rights.  They  seemed  almost  to  consider  the  Britain  who 
was  our  enemy,  as  a  different  nation  from  that  Britain  who  was  their 
aUy. 

How  long  this  extraordinary  state  of  things  might  have  continued 
it  is  impossible  to  say ;  but  it  certainly  existed  when  The  Commer- 
cen  was  captured.  What  its  effect  on  that  capture  ought  to  be, 
must  depend  more  on  principle  than  on  precedent.  It  has  been  said, 
and  truly  said,  by  the  counsel  for  the  captors,  that  we  were  at  war 
with  Great  Britain  in  every  part  of  the  world.  We  were 
enemies  everywhere.  Her  troops  in  Spain,  or  elsewhere,  *  as  [  *  399  ] 
well  as  her  troops  in  America,  were  our  enemies.  It  was  a 
conflict  of  nation  against  nation.  This  is  conceded ;  and,  therefore, 
the  cargo  of  The  Commercen,  being  British  property,  was  con- 
demned as  prize  of  war.  But,  although  this  must  be  conceded, 
the  corollary  which  is  drawn  from  it,  that  those  who  furnish  their 
armies  in  Spain  with  provisions,  aid  them  to  our  prejudice,  and,  i 
therefore,  take  part  in  the  war,  and  are  guilty  of  unneutral  conduct, 
must  be  examined  before  it  can  be  admitted.  It  is  not  true  that 
every  species  of  aid  given  to  an  enemy  is  an  act  of  hostility,  which 
will  justify  our  treating  him  who  gives  it,  or  his  vessels,  as  hostile  to  us. 
The  history  of  all  Europe,  and  especiaUy  of  Switzerland,  furnishes 
many  examples  of  the  truth  of  this  proposition.  Those  examples 
need  not  be  quoted  particularly,  because  they  stand  on  principles 
not  entirely  applicable  to  this  case.  It  is  the  peculiarity  of  this  war 
which  requires  the  adoption  of  rules  peculiar  to  a  new  state  of  things, 
in  adopting  which  we  must  examine  the  principle  on  which  a  nation 
is  justified  in  treating  a  neutral  as  an  enemy.  That  a  neutral  is 
friendly  to  our  enemy,  and  continues  to  interchange  good  'oflSces 
with  him,  can  furnish  no  subject  of  complaint ;  for,  then,  all  com- 
merce with  one  belligerent  would  be  deemed  hostile  by  the  other. 
The  effect  of  commerce  is  to  augment  his  resources,  and  enable  him 
the  longer  to  prosecute  the  war ;  but  this  augmentation  is  produced 
by  an  act  entirely  innocent  on  the  part  of  the  neutral,  and  manifest- 
ing no  hostility  to  the  opposing  belligerent  It  cannot,  there- 
fore, be  molested  by  him  while  the  same  good  oflices  'are  [  *  400  ] 
allowed  to  him,  although  he  may  not  be  enabled  to  avail 
himself  of  them  to  an  equal  degree.  It  would  seem,  then,  that  a 
remote  and  consequential  effect  of  an  act  is  not  sufficient  to  give  it 
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a  hostile  character ;  its  tendency  to  aid  the  enemy  in  the  war  must 
be  direct  and  immediate.  It  is  also  necessary  that  it  should  be  inju- 
rious to  us  ;  for  a  mere  benefit  to  another,  which  is  not  injurious  to 
us,  cannot  convert  a  friend  into  an  enemy. 

If  these  principles  be  correct,  and  they  are  believed  to  be  so,  let 
us  appjy  them  to  the  present  case.  When  hostilities  commenced 
between  the  United  States  and  Great  Britain,  that  country  was 
carrying  on  a  war  with  France,  in  which  the  great  powers  of  Europe 
were  combined.  We  did  not  expect,  and  certainly  had  no  right  to 
expect,  that  our  declaration  of  war  against  one  of  the  allies  would, 
in  any  manner,  a^ect  the  operations  of  their  common  war  in  Europe. 
The  armies  of  Portugal  and  Spain  were  united  to  those  of  Britain, 
and  unquestionably  aided  and  assisted  our  enemy,  but  they  did  not 
aid  and  assist  him  against  us,  and,  therefore,  did  not  become  our 
enemies.  Had  any  other  of  the  combined  powers  equipped  a  military 
expedition  for  the  purpose  of  reenforcing  the  armies  of  Britain  in  any 
part  of  Europe,  or  had  a  new  ally  engaged  in  the  war,  that  would 
have  been  no  act  of  hostility  against  the  United  States,  although  it 
would  have  aided  our  enemy.  But  if  a  military  expedition  to  the 
United  States  had  been  undertaken,  the  case  wotdd  have  assumed  a 

different  aspect  Such  expedition  would  be  hostile  to  this 
[  *  401  ]  country,  and  the  power  undertaking  it  would  •become  our 

enemy.  It  would  have  been  an  interference  operating 
directly  to  our  prejudice.  The  declaration  of  war  against  Great 
Britain  had,  without  doubt,  a  remote  anfl  consequential  effect  on  the 
war  in  Europe.  The  force  employed  against  the  United  States  must 
be  subducted  from  that  employed  in  support  of  the  common  cause 
in  Europe,  or  greater  exertions  must  be  made  which  might  sooner 
exhaust  those  resources  which  enabled  her  to  continue  her  gigantic 
efforts  in  their  common  war.  Consequently,  the  declaration  of  war 
by  the  United  States  remotely  affected  the  war  in  Europe,  to  the 
advantage  of  one  party  and  the  injury  of  the  other.  Yet  no  one  of 
the  allies  considered  this  declaration  as  taking  part  in  that  war,  and 
placing  America  in  the  condition  of  an  enemy.  But,  bad  the  United 
States  employed  their  force  on  the  peninsula  against  the  British 
troops,  or  had  they  interfered  in  the  operations  of  the  conmion  war, 
it  may  well  be  doubted  whether  they  might  not  have  been  rightfully 
considered  as  taking  part  against  the  allies,  and  arranging  themselves 
on  the  side  of  the  common  enemy. 

In  answer  to  arguments  of  this  tendency,  made  at  the  bar,  it  was 
said  that  nations  are  governed  by  political  considerations,  and  may 
choose  rather  to  overlook  conduct  at  which  they  might  justly  take 
offence,  than  unnecessarily  to  increase  the  number  of  their  enemies, 
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or  provoke  increased  hostility ;  but  that  courts  of  justice  are  bound 
by  the  law,  and  must  inflexibly  adhere  to  its  mandate.     While  this 
is  conceded,  it  is  deemed  equally  true  that  those  acts  which 
will  justify  the  condemnation  of  a  'neutral  as  an  enemy,  [  '402  ] 
wouM  also  justify  the  treating  his  nation  as  an  enemy,  if 
they  were  performed  or  defended  by  the  nation.     There  is  a  tacit 
compact  tl^t  the  hostile  act  of  the  individual  shall  not  be  ascribed 
to  his  government ;  and  that,  in  turn,  the  government  will  not  protect 
the  individual  from  being  treated  as  an  enemy.     But  if  the  govern- 
ment adopts  the  act  of  the  individual,  and  supports  it  by  force,  the 
government  itself  may  be  rightfully  treated  as  hostile.   Thus  contra- 
band of  war,  though  belonging  to  a  neutral,  is  condemned  as  the 
property  of  an  enemy,  and  his  government  takes  no  offence  at  it ; 
but  should  his  government  adopt  the  act,  and  insist  upon  the  right 
to  carry  articles  deemed  contraband,  and  support  that  right,  it  would 
furnish  just  ground  of  war.     The  bellig^ent  might  choose  to  over- 
look this  hostile  act,  but  the  act  would  be,  in  its  nature,  hostile.  The 
inquiry,  then,  whether  the  act  in  which  this  individual  Swede  was 
employed,  would,  if  performed  by  his  government,  have  been  consid- 
ered an  act  of  hostility  to  the  United  States,  and  might  rightfully  be 
so  considered,  is  material  to  the  decision  of  the  question,  whether  the 
act  of  the  individual  is  to  be  iareated  as  hostile.     Great  Britain  and 
Sweden  were  allies  in  the  war  against  Prance.     Consequently,  the 
king  of  Sweden  might  have  ordered  his  troops  to  cooperate  with 
those  of  Britain,  in  any  place,  against  the  common  enemy.     He 
might  have  ordered  a  reenforcement  to  the  British  army  on  the  penin- 
sula, and  this  reenforcement  might  have  been  transported  by  sea.   An 
attempt  on  the  part  of  the  United  States  to  intercept  it, 
because  it  was  *  aiding  their  enemy,  would  certainly  have  [  *  403  ] 
been  an  interference  in  the  war  in  Europe,  which  would  have 
provoked,  and  would  have  justified,  the  resentment  of  all  the  allied 
powers.     It  would  have  been  an  interference  not  to  be  justified  by 
our  war  with  Britain,  because  those  troops  were  not  to  be  employed 
against  us.    If,  instead  of  a  reenforcement  of  men,  a  supply  of  pro- 
visions were  to  be  furnished  in  that  part  of  the  allied  army  which 
was  British,  would  that  alter  the  case  ?     Could  an  American  squadron 
intercept  a  convoy  of  provisions,  or  of  military  stores  of  any  descrip- 
tion, going  to  an  army  engaged  in  a  war  common  to  Great  Britain 
and  Sweden,  and  not  against  the  United  States  ?     Could  this  be 
done  without  interfering  in  that  war,  and  taking  part  in  it  against  all 
the  allies  ?    If  it  could  not,  then  any  supplies  furnished  by  the  govern- 
ment of  Sweden  promoting  the  operations  of  their  common  war, 
whether  intended  for  the  British  or  any  other  division  of  the  allied 
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armies,  had  a  right  to  pass  nnmolested  by  American  cruisers.  It  is 
not  believed  that  any  act  which,  if  performed  by  the  government, 
would  not  be  deemed  an  act  of  hostility,  is  to  be  so  deemed  if  per- 
formed by  an  individual.  Had  the  provisions,  then,  on  board  The 
Commercen  been  Swedish  property,  the  result  of  thb  reasoning  is 
that  it  would  not  have  been  confiscated  as  prize  of  war.  Being 
British  property,  it  is  confiscable ;  but  the  Swede  is  guilty  of  no  other 
offence  than  carrying  enemy's  property,  an  offence  not  enhanced  in 
this  particular  case  by  the  character  of  that  property.  He  is,  there- 
fore, as  much  entitled  to  freight  as  if  his  cargo  had  been  of 
[  *  404  ]  •  a  different  description.  His  trade  was  not  more  iUicit  than 
the  c€urriage  of  enemy's  goods  for  common  use  would  have 
been. 

K  the  cases  in  which  neutrals  have  been  condemned  for  having  on 
board  articles,  the  transportation  of  which  clothe  them  with  the  enemy 
character,  be  attentively  considered,  it  is  believed  that  they  will  not 
be  found  to  contravene  the  reasoning  which  has  been  urged.  To 
carry  dispatches  to  the  government  has  been  considered  as  an  act 
of  such  complete  hostility,  as  to  communicate  the  hostile  character 
to  the  vessel  carrying  them.  But  this  decision  was  made  in  a  case 
where  the  dispatches  could  only  relate  to  the  war  between  the  govern- 
ment of  the  captors  and  that  to  which  the  dispatches  were  addressed. 
They  were  communications  between  a  colonial  government,  in 
danger  of  being  attacked,  and  the  mother  country.  In  a  subsequent 
case,  it  was  determined  that  a  neutral  vessel  might  bear  dispatches 
to  a  hostile  government  without  etssuming  the  belligerent  character, 
if  they  were  &om  an  ambassador  residing  in  the  neutral  state.  Yet 
such  dispatches  might  contain  intelligence  material  to  the  war.  But 
this  is  a  case  in  which  the  belligerent  right  to  intercept  all  communi- 
cations addressed  to  the  enemy,  by  the  officers  of  that  enemy,  is 
modified  and  restrained  by  the  neural  right  to  protect  the  diplomatic 
communications  which  are  necessary  to  the  political  intercourse 
between  belligerents  and  neutrals.  It  is  a  case  in  which  the  right  of 
the  belligerent  is  narrowed  and  controlled  by  the  positive  rights  of  a 
neutral ;  still  more  reasonably  may  they  be  narrowed  and 
[  •405  ]  •  controlled  by  the  positive  rights  of  a  belligerent  engaged 
in  a  war  in  which  we  have  no  concern,  and  in  which  we 
ought  not  to  interfere.  To  transport  troops,  or  military  persons, 
belonging  to  the  enemy,  from  one  place  to  another,  has,  also,  been 
determined  to  subject  the  vessel  to  condenmation ;  but,  in  those  cases, 
the  service  in  which  it  was  supposed  the  persons  so  conveyed  were 
to  be  employed,  was  against  the  government  of  the  captors.  The 
transportation  of  these  persons  was  to  aid  the  views  of  one  belliger- 
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eat  against  the  other,  and  was,  therefore,  to  take  part  in  the  war 
against  that  other.  It  is  an  act,  the  operation  of  which  is  direct  and 
immediate. 

It  may  be  said  that  this  reasoning  would  go  to  the  protection  of 
British  troops  passing  to  the  peninsula,  and  of  British  supplies  trans- 
ported in  British  vessels  for  their  use ;  that  it  therefore  proves  too 
much,  and  must  consequently  be  unsound. 

It  is  admitted  that,  pressed  to  its  extreme  point,  the  argument 
would  go  this  extent,  an  extent  which  cannot  be  maintained ;  but  it 
does  not  follow  that  it  is  unsound  in  every  stage  of  its  progress.  In 
every  case  of  conflicting  rights,  each  must  yield  something  to  the 
other.  The  pretensions  of  neither  party  can  be  carried  to  the  extreme. 
They  meet  —  they  check  —  they  limit  each  other.  The  precise  line 
which  neither  can  pass,  but  to  which  each  may  advance,  is  not  easily 
to  be  found  and  marked ;  yet  such  a  line  must  exist,  whatever  may 
be  the  difficulty  of  discerning  it  <  To  attack  an  enemy,  or  to  take  his 
property,  if  either  can  be  done  without  violating  the  sove- 
reignty •  of  a  friend,  is  of  the  very  essence  of  war.  None  [  •  406  ] 
can  be  offended  at  the  exercise  of  this  right,  who  may  not 
be  offended  at  the  declaration  of  war  itself.  The  injury  which  the 
allies  of  our  enemy,  in  a  war  common  to  them,  (but  in  which  we  are 
not  engaged,)  sustain  by  this  occasional  interruption,  is  incidental, 
while,  on  our  part,  it  is  the  exercise  of  a  direct  and  essential  right  But 
when  we  attack  a  friend  who  is  carrying  on  military  operations  con- 
jointly with  our  enemy,  but  not  against  us,  we  are  not  making  direct 
war,  but  are  using  those  incidental  rights  which  war  gives  us,  against 
tiiose  direct  rights  which  are  exercised  by  a  belligerent  not  our  enemy, 
and  which  constitute  war  itself.  In  either  case  it  would  seem  to  me 
that  the  incidental  must  yield  to  the  direct  and  essential  right. 

Upon  this  view  of  the  subject,  I  have  at  length,  not,  it  is  confessed, 
without  difficulty,  come  to  the  conclusion,  that  The  Commercen, 
being  a  Swedish  vessel,  whose  nation  was  engaged  in  a  war,  common 
to  Grreat  Britain  and  Sweden,  against  France,  and  to  which  the 
United  States  were  not  a  party,  might  convey  military  stores  for  the 
use  of  the  British  armies  engaged  in  that  war,  as  innocently  as  she 
could  carry  British  property  of  any  other  description,  and  is,  therefore, 
as  much  entitled  to  freight  as  she  would  be  bad  the  property  belonged 
to  the  enemy,  but  been  destined  for  ordincury  use. 

Livingston,  J.     I  concur  in  the  opinion  of  the  chief  justice.     Con- 
sidering Sweden  an  ally  of  Great  Britain,  in  the  war  which 
the  latter  was  carrying  on  *  in  the  peninsula,  either  the  king  [  *  407  ] 
of  Sv^eden  himself  might  send  transports  with  provisions  for 
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the  use  of  the  British  army,  while  engaged  in  any  common  enterprise, 
or  his  subjects  might  lawfully  aid  in  such  transportation,  without  a 
violation  of  their  neutral  character  as  it  regarded  the  United  States. 
K  the  American  government  had  asserted  the  right  of  capturing  and 
condemning  Swedish  vessels,  or  depriving  them  of  their  fireight,  on 
the  ground  on  which  it  has  been  denied  to  The  Ck)nmiercen,  I  am 
not  certain  that  Sweden  would  not  have  thought  it  a  very  serious 
aggression,  and  would  not  have  had  a  right  to  consider  it,  if  persisted 
in,  as  an  act  of  hostility. 

Johnson,  J.  I  also  concur  in  the  opinion  of  the  chief  justice ; 
and  I  do  it  without  the  least  doubt  or  hesitation.  Sweden  was  an 
ally  in  the  war  going  on  in  the  peninsula,  and  her  subjects  had  an 
indubitable  right  to  transport  provisions  in  aid  of  their  nation,  or  its 
allies.  The  owner,  therefore,  had  a  right  to  his  freight ;  for  he  did 
no  act  inconsistent  with  our  belligerent  rights,  while  in  the  direct  and 
ordinary  exercise  of  those  rights  which  a  state  of  war  conferred  on 
himself. 

Sentence  of  the  circuit  court  affirmed. 


[  *408  ]     The  George,  The  Bothnea,  and  The  Janstaff. 

1  W.408. 

In  cases  of  alleged  joint  or  collusive  capture,  the  nsnal  simplidtj  of  the  prise  proceedkigs 
is  necessarily  departed  from ;  and  wheret  in  these  cases,  there  is  the  least  donbt,  odiar 
eridence  than  that  arising  from  the  captured  vessel,  or  invoked  from  other  prize  causes, 
may  be  resorted  to. 

Appeal  firom  the  circuit  court  for  the  district  of  Massachusetts. 

These  were  British  vessels  captured  and  brought  in  by  the  private 
armed  vessels  The  Fly  and  The  Washington,  and  libelled  as  prize 
of  war.  In  each  of  them  the  United  States  interposed  a  claim, 
charging  that  the  capture  was  collusive,  and  that  the  whole  property 
ought,  on  that  account,  to  be  forfeited  to  the  United  States.  In  each 
case  the  captors  applied  for  permission  to  medse  further  proof.  In 
that  of  The  George,  (s.  o.  2  W.  168,)  it  was  allowed  in  the  district 
court,  and  partially  received;  but  the  application  to  make  still  further 
proof,  and  to  introduce  into  the  record  testimony  already  taken,  was 
rejected  in  the  circuit  court,  and  was  again  offered  in  this  court    In 
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the  last  two  cases  farther  proof  was  refused,  both  in  the  district  and 
cironit  courts*  In  all  the  cases,  the  vessels  snd  cargoes  were  con- 
demned  to  the  United  States,  and  from  each  of  these  sentences  of 
condemnation  the  captors  appealed  to  this  court 

*  The  first  case  was  argued  by  Dexter  and  O.  SuUivaUy  for  [  *  409  ] 
the  appellants  and  captors,  and  by  the  AUomep'OenercU^  for 
the  United  States*    The  last  two  by  Winder  and  Harper,  for  the 
appellants  and  captors,  and  by  Dexter  and  Pmekney,  for  the  United 
States. 

Mabshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 
The  first  question  to  be  discussed  is,  the  propriety  of  allowing 
further  proo£  It  is  certainly  a  general  rule  in  prize  causes,  that  the 
decision  should  be  prompt,  and  should  be  meule,  unless  some  good 
reason  for  departing  from  it  exist,  on  the  papers  and  testimony 
afforded  by  the  captured  vessel,  or  which  can  be  invoked  from  the 
papers  of  other  vessels  in  possession  of  the  court.  This  rule  ought 
to  be  held  sacred  in  that  whole  description  of  causes  to  which  the 
reasons  on  which  it  is  founded  are  applicable.  The  usual  contro^ 
versy  in  prize  causes  is  between  the  captors  and  captured.  If  the 
captured  vessel  be  plainly  an  enemy,  immediate  condenmation  is 
certain  and  proper.  But  the  vessel  and  cargo  may  be  neutral,  and 
may  be  captured  on  suspicion.  This  is  a  grievous  vexation  to  the 
neutral,  which  ought  not  to  be  increased  by  prolonging  his  detention, 
in  the  hope  that  something  may  be  discovered  from  some  other 
source,  which  may  justify  condemnation.  If  his  papers  are  all 
clear,  and  if  the  examinations  in  preparatorio  all  show  his  neutrality, 
he  is,  and  ought  to  be,  immediately  discharged.  In  a  fair  transaction 
this  will  often  be  the  case.  If  any  thing  suspicious  appe€urs  in  the 
papers,  which  involves  the  neutrality  of  the  claimant  in 
*  doubt,  he  must  blame  himself  for  the  circumstance,  and  [  *410  ] 
cannot  complain  of  the  delay  which  is  necesssury  for  the 
removal  of  those  doubts.  The  whole  proceedings  Bie  calculated  for 
the  trial  of  the  question  of  prize  or  no  prize,  and  the  standing  inter- 
rogatories on  which  the  preparatory  examinations  are  taken,  are 
firamed  for  the  purpose  of  eliciting  the  truth  on  that  question.  They 
are  intended  for  the  controversy  between  the  captors  and  the  cap- 
tured ;  intended  to  draw  forth  every  thing  within  the  knowledge  of 
the  crew  of  the  prize,  but  cannot  be  intended  to  procure  testimony 
respecting  facts  not  within  their  knowledge.  When  the  question  of 
prize  or  no  prize  is  decided  in  the  affirmative,  the  strong  motives  for 
an  immediate  sentence  lose  somewhat  of  their  force,  and  the  point 
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to  which  the  testimony  in  preparatorio  is  taken,  is  no  longer  the  ques- 
tion in  controversy.  If  another  question  arises,  for  instance,  as  to 
the  proportions  in  which  the  owners  and  crew  of  the  capturing  ves* 
sel  are  entitled,  the  testimony  which  will  decide  this  question  must 
be  searched  for,  not  among  the  papers  of  the  prize  vessel,  or  the 
depositions  of  her  crew,  but  elsewhere,  and  liberty,  must,  therefore, 
be  given  to  adduce  this  testimony.  The  case  of  a  joint  capture  has 
been  mentioned,  and  we  think,  correctly,  as  an  analogous  case. 
Where  several  cruisers  claim  a  share  of  the  prize,  extrinsic  testimony 
is  admitted  to  establish  their  rights.  They  are  not,  and  ought  not  to 
be,  confined  to  the  testimony  which  may  be  extracted  from  the  crew. 
And  yet  the  standing  interrogatories  are,  in  some  degree,  adapted  to 

this  case.  Each  individual  of  the  crew  is  always  asked 
[  *  411  ]  *  whether,  at  the  time  of  capture,  any  other  vessel  was  in 

sight  Notwithstanding  this,  the  daimemts  to  a  joint  inter- 
est in  the  prize,  are  always  permitted  to  adduce  testimony  drawn 
from  other  sources  to  establish  their  daim.  The  case  before  the 
court  is  one  of  much  greater  sizength.  The  captors  are  charged 
with  direct  and  positive  fraud,  which  is  to  strip  them  of  rights 
claimed  under  their  conunissions.  Even  if  exculpatory  testimony 
could  be  expected  from  the  prize  crew,  the  interrogatories  are  not 
calculated  to  draw  it  from  them.  Of  course,  it  will  rarely  happen 
that  testimony  taken  for  the  sole  purpose  of  deciding  the  question 
whether  the  captured  vessel  ought  to  be  condemned  or  restored, 
should  frirnish  sufficient  lights  for  determining  whether  the  capture 
has  been  bond  fide  or  collusive.  If  circumstances  of  doubtful  appear-, 
ance  occur,  justice  requires  that  an  opportunity  to  explain  those  cir* 
cumstances  should  be  given,  and  that  fiuud  should  never  be  fixed  on 
an  individual  until  he  has  been  allowed  to  clear  himself  from  the 
imputation,  if  in  his  power. 

Under  these  impressions,  the  case  must  be  a  strong  one,  indeed ; 
the  collusiveness  of  the  capture  must  be  ahuost  confessed,  before  the 
court  could  think  a  refusal  to  allow  other  proof  than  is  furnished  by 
the  captured  vessel  justifiable.  In  the  cases  before  the  court  there  are 
certainly  many  circumstances  of  great  suspicion,  but  none  which  do 
not  admit  of  explanation. 

In  the  case  of  The  George,  captured  by  the  privateer  Fly,  the  cir- 
cumstances relied  on  to  prove   the  collusiveness  of  the  capture, 

are:  — 
[  ^412  ]      •Ist  The  force  of  The  Fly.    2d.  The  shipping  articles. 

3d.  The  cargo  of  The  George.  4th.  The  number  of  her 
crew.  5th.  The  place,  and  other  circumstances  of  her  capture.  6th. 
The  sending  the  mariners  on  shore,  instead  of  bringing  them  into  the 
United  States. 
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First  The  force  of  The  Fly  may  probably  neither  require  nor 
admit  of  explanation. 

Second.  The  shipping  articles  unquestionably  furnish  ground  of 
suspicion.  But  some  light  maybe  thrown  on  tiiis  point  by  testimony 
showing  whether  it  was,  or  was  not,  common  for  small  cruisers  in 
the  Bay  of  Fundy  to  give  wages  to  the  crew  instead  of  prize  money. 
It  may  be  of  still  more  importance  to  determine  whether  each  of  the 
crew,  like  Qillay,  who  was  examined,  was  to  receive  twenty  dollars 
in  addition  to  his  wages,  for  each  prize. 

Third.  Respecting  the  cargo,  it  is  not  probable  that  further  testi- 
mony can  be  adduced. 

Fourth.  Respecting  the  number  of  mariners  on  board  the  captured 
vessel,  the  court  would  require  some  farther  information.  On  the 
one  pcurt,  it  is  asserted  that  they  are  insufficient,  and  on  the  other, 
that  they  are  sufficient  for  the  alleged  voyage.  There  is  no  evidence 
which  can  incline  the  court  the  one  way  or  the  other. 

Fifth.  On  the  place,  and  other  circumstances  of  capture,  further 
information  may  certainly  be  given.  The  George  appears  to  have 
sailed  from  St  John's,  New  Brunswick,  for  the  Havana,  on  the  8th, 
and  to  have  been  captured  in  Long  Island  harbor,  at  anchor, 
on  the  13th  of  January,  1814.  The  distance  *  between  these  [  •  413  ] 
places  is  said  to  be  five  hours'  sail,  with  a  favorable  wind 
and  tide.  Where  did  she  linger  during  this  interval  ?  Was  she  in 
Etang  harbor  during  any  part  of  the  time  ?  Why  did  she  leave  that 
harbor  ?  Did  she  expect  a  convoy  ?  Did  a  convoy  sail  about  that 
time  ?  Was  it  ususd  for  vessels  to  wait  for  a  convoy  at  the  island 
of  Grand  Menan  ?  Could  a  vessel  be  descried  from  the  sea  lying 
at  anchor  in  Liong  Island  harbor  ?  Satisfactory  answers  to  these 
questions  might  certainly  throw  some  light  on  this  part  of  the  case, 
and  better  enable  the  court  to  form  an  opinion  on  it 

Sixth.  It  may  not,  perhaps,  be  easy  to  account  for  not  bringing  in 
the  crew.  Yet  it  would  contribute,  in  some  degree,  to  the  elucida* 
Hon  of  the  transaction,  if  the  practice  in  that  part  of  the  country 
could  be  laid  before  the  court  It  might  also  be  of  some  importance 
to  know  whether  the  sum  of  $100  was  usually  paid  by  government 
for  every  merchant  seaman  brought  into  the  country,  whether  he  was 
a  British  subject  or  the  subject  of  a  neutral  power. 

In  the  cases  of  The  Janstaff  and  The  Bothnea,  there  are  some 
points  to  be  explained,  which  are  common  to  those  cases  with  The 
Greorge,  and  some  which  are  peculiar  to  themselves. 

Of  the  latter  class  are  the  inquiries. 

First  Whether  it  frequently  happened  that  unarmed  vessels, 
without  a  convoy,  sailed  from  that  port,  either  for  New  Lon- 
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don,  or  for  any  other  port  of  the  United  States,  or  for  a  foreign 

port? 
[  •414  ]  •Second.  What  is  the  character,  and  what  the  occupa- 
tion, of  the  two  passengers  who  were  found,  one  on  board 
The  Bothnea,  and  the  other  on  board  The  Janstaff?  Are  they 
acquainted  with  the  coasts  in  or  about  Long  Island  Sound  ?  Are 
they  capable  of  being  supercaigoes  ?     How  came  they  at  Halifaz  ? 

In  both  cases  it  will  be  desirable  to  know,  whether  any  previous 
acquaintance  existed  between  tiie  captors  and  the  owners  of  the 
captured  vessels,  and  whether  ihe  captors  had  had  any  previous  com- 
munication witii  the  places  from  which  the  captured  vessels  sailed. 
In  the  cases  of  The  Janstaff  and  Botiinea,  all  the  circumstances 
attending  the  capture  will  be  important  If,  as  is  not  expected,  any 
further  or  better  reason  can  be  given  for  putting  the  whole  crew  on 
shore,  it  may  throw  some  light  on  the  cases.  Each  case  depends,  in 
some  degree,  on  the  points  which  have  been  suggested.  They  are 
stated  for  the  purpose  of  showing  that  points,  on  which  the  judgment 
of  the  court  may,  in  some  degree,  depend,  are  susceptible  of  explan- 
ation, and,  therefore,  ought  to  be  explained  so  far  as  it  may  be  in  Hie 
power  of  the  parties  to  explain  them.  It  is  not,  however,  intended 
to  confine  them  to  the  particular  points  which  have  been  stated. 
Full  liberty  is  given  to  both  parties  to  adduce  further  proof  on  every 
point  in  the  case. 

Further  proof  orderedL 

2  W.  278;  8  W.  261. 


[  •415  ]  •  The  United  States  v.  Coolidob  et  oL 

I  W.  415. 

Qaarey  whether  the  courts  of  the  United  States  have  jurisdiction  of  ofibnces  at  common 
law  against  the  United  States? 

This  was  an  indictment  in  the  circuit  court  for  the  district  of  Mas- 
sachusetts, against  the  defendants,  for  forcibly  rescuing  a  prize,  which 
had  been  captured  and  taken  possession  of  by  two  American  priva- 
teers. The  captured  vessel  was  on  her  way,  under  the  direction  of 
a  prize-master  and  crew,  to  the  port  of  Salem,  for  adjudication.  The 
indictment  laid  the  offence  as  committed  upon  the  high  seas.    The 
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question  made  was,  whether  the  circuit  court  has  jurisdiction  over 
common  law  offences  against  the  United  States?  on  which  the 
judges  of  that  court  were  divided  in  opinion. 

The  Attorney^  General  stated,  that  he  had  given  to  tiiis  case  an 
anxious  attention ;  as  much  so,  he  hoped,  as  his  public  duty,  under 
whatever  view  of  it,  rendered  necessary.  That  he  had  also  examined 
the  opinion .  of  the  court,  delivered  at  February  term,  1813,  in  the 
case  of  the  United  States  v.  Hudson  and  Goodwin.  That  consider- 
ing the  point  as  decided  in  that  case,  whether  with,  or  witiiout  argu- 
ment, on  the  part  of  those  who  had  preceded  him  as  the 
representative  *  of  tlie  government  in  tiiis  court,  he  desired  [  *416  ] 
respectfully  to  state,  without  saying  more,  that  it  was  not 
his  intention  to  argue  it  now. 

Stobt,  J.     I  do  not  take  the  question  to  be  settied  by  that  case. 

Johnson,  J.  I  consider  it  to  be  settied  by  the  authority  of  that 
case. 

Washington,  J.  Whenever  counsel  can  be  found  ready  to  argue 
ii^  I  shall  divest  myself  of  all  prejudice  arising  fjxmk  that  case. 

Livingston,  J.  I  am  disposed  to  hear  an  argument  on  the  point. 
This  case  was  brought  up  for  that  purpose,  but  until  the  question  is 
reargued,  the  case  of  the  United  States  v.  Hudson  and  Gk>odwin 
must  be  taken  as  law. 

Johnson,  J.,  delivered  the  opinion  of  the  court. 

Upon  the  question  now  before  the  court,  a  difference  of  opinion 
las  existed,  and  still  exists,  among  the  members  of  the  court  We 
should,  therefore,  have  been  willing  to  have  heard  tiie  question  dis- 
cussed upon  solemn  argument.  But  the  attorney-general  has  declined 
to  argue  the  cause ;  and  no  counsel  appears  for  the  defendant.  Under 
these  circumstances,  the  court  would  not  choose  to  review  their 
former  decision  in  the  case  of  the  United  States  v.  Hudson 
and  Goodwin,  7  C.  32,  or  draw  it  into  doubt.  They  •will,  [  •417  ] 
therefore,  certify  an  opinion  to  the  circuit  eourt  in  conform - 
ily  with  that  decision. 

Certificate  for  the  defendant. 

7H.S88. 

VOL.  III.  52 
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The  St.  Nicholas.     Meyer  et  al.  Claimants. 

1  W.  417. 

A  qacstion  of  proprietary  interest 

Where  enemy's  property  is  fraadulently  Mended  in  the  same  claim  with  neutral  property, 
the  latter  is  liable  to  share  the  fate  of  the  former,  and  mast  he  condemned. 

Appeal  from  the  circuit  court  of  Georgia.  This  vessel  and  the 
cargo  were  libelled  as  prize  of  war.  The  ship  was  claimed  by  John 
E.  Smith,  the  supercargo,  and  in  behalf  of  John  Meyer,  alleged  to 
be  a  Russian  subject,  residing  at  St  Petersburgh.  The  cargo  con- 
sisted of  logwood  and  cotton,  200  bales  of  which  were  claimed  by 
Smith,  in  behalf  of  Platzman  and  G^osler,  also  alleged  to  be  Russian 
merchants,  of  St  Petersburg.  The  remainder  of  the  cargo,  consist- 
ing of  950  bales  of  cotton,  and  58  tons  of  logwood,  were 
[  •  418  ]  *  claimed  in  behalf  of  John  Inerarity,  a  Scotchman,  domi- 
ciled at  Pensacola,  and  an  adopted  Spanish  subject  The 
vessel  was  restored  in  the  district  court,  and  the  cargo  condemned, 
except  the  logwood,  which  was  restored.  Both  parties  appealed  to 
the  circuit  court,  and  the  cause  was  then  heard  and  considered ;  but 
that  court,  under  the  inJBuence  of  personal  considerations,  rendered 
only  a  pro  forma  decree,  affirming  the  sentence  of  the  district  court, 
at  the  same  time  expressing  a  strong  opinion  that  both  vessel  and 
cargo  were  liable  to  condemnation.  The  cause  had  been  contintied 
at  the  last  term  of  this  court  for  further  proof,  but  no  further  proof 
was  produced  at  the  present  term. 

Key  and  Ha/rper^  for  the  appellants  and  claimants. 

Pinkney  and  Charleton,  for  the  respondents  and  captors. 

Johnson,  J.,  delivered  the  opinion  of  the  court,  as  fcdlows:  — 
This  case  presents  itself  in  this  court  under  a  cloud  of  circum- 
stances unusually  threatening.  There  is  scarcely  wanting  in  it  one 
of  those  characteristics  by  which  courts  of  admiralty  are  led  to  the 
detection  of  neutral  fraudi  Whether  we  consider  the  persons  who 
conduct  the  voyage,  the  original  character  of  the  vessd,  the  lime  and 
circumstances  of  the  transfer,  the  trade  she  has  since  been  engaged 
in,  the  funds  with  which  that  trade  has  been  transacted,  or  the  man- 
ner in  which  it  has  been  conducted,  we  find  all  the  hopes 
[  *  419  ]  and  wishes  of  the  adventure    centring  *in    the    hostile 
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country.     La  French,  the  master,  is  a  native  Dane,  a  natural- 
ized American  citizen,  a  Busman  subject,  and,  finally,  domiciled 
and  his  family  residing  in  Ghreat  Britain,  but  (as  he  declares  him- 
self) having  no  particular  residence.     Smith,  the  supercargo,  is  a 
native  Englishman,  but  a  naturalized  citizen  of  the  United  States. 
He  has  resided  near  30  years  in  Baltimore,  where  the  war  finds  him. 
He  sails  for  Lisbon ;  firom  thence  to  Great  Britain ;  and  is  almost 
immediately,  without  showing  any  pretensions  to  such  credit,  em- 
ployed by  an  opulent  house  of  trade  to  take  charge  of  this  adventure, 
witii  a  latitude  of  discretion  which  could  be  the  result  only  of  long 
acqu€tintance,  or  very  strong  recommendations.     Such  men  are  the 
proper  instruments  of  belligerent  or  neutral  jfraud ;  they  are  the 
avowed  panders  of  the  mercantile  world;  their  consciences  are  in 
the  market.     Having  no  national  character  or  feeling,  and  but  very 
few  qualms  of  any  other  kind,  their  talents  and  fidelity  to  their 
employers,  like  those  of  the  bravo,  are  sought  out  by  the  project- 
ors of  iniquitous  adventure.     And  who  are  Meyer,  and  Platzman, 
and  Grosler  ?     They  are  introduced  in  the  bills  of  the  day  as  very 
important  personages ;  the  one  was  the  owner  of  the  ship,  the  other 
of  the  cargo ;  but  we  find  them  acting  a  part  conspicuous  only  for 
its  insignificance.     They  cross  the  stage,  and  disappear.     It  is  a 
circumstance  which  scarcely  admits  of  explanation,  that  Meyer  never 
exercised  a  single  act  of  ownership  over  this  vesseL     He  resides  at 
St.  Petersburg,  she  is  lying  at  Cronstadt     He  purchases 
her,  for  aught  we  know,  without  having  ever  seen  •her,  of  [  *  420  ] 
a  person  whom  nobody  knows,  and  whom  nothing  connects 
with  the  vessel ;  is  introduced  by  a  Mr.  Nicholas,  of  Virginia,  to  the 
master,  leaves  him  in  command,  and  firom  that  time  to  the  present, 
does  not  give  him  one  order,  nor  writes  a  single  letter  to  him.     If  we 
could  suppose  it  possible,  that  there  was  no  correspondence  between 
them,  firom  the  31st  of  July,  1812,  when  the  ship  was  purchased,  to 
the  22d  December,  when  she  was  chartered  to  Platzman  and  Gosler, 
at  least  he  would  have  written  at  that  time,  and  inclosed  the  master 
a  copy  of  the  charter-party,  and  a  letter  of  instructions  to  regulate 
his  conduct  in  the  distant  and  perilous  voyage  on  which  he  was 
about  to  enter.   But  we  find  La  French  without  one  scrap  of  instruc- 
tion firom  the  supposed  owner,  and,  in  all  things,  yielding  implicit 
obedience  to  the  supposed  agent  of  Platzman  and  Gosler,  whose 
interests  might  very  well  have  been  in  many  things  inconsistent  with 
those  of  the  charterer.     And  what  is  not  less  remarkable,  although 
be  acknowledges  that  he  must  have  been  eighteen  months  or  two 
years  master  of  the  same  ship  prior  to  the  sale  to  Meyer,  we  find 
lushing  about  him  or  the  vessel  by  which  we  can  discover  who 
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the  former  owner  was;  and  when  he  is  asked  who  executed  the 
bill  of  sale  to  Meyer,  his  reply  is,  he  does  not  know ;  tiius  leading, 
fairly,  to  a  conclusion,  that  reasons  exist  now,  and  existed  formeriy, 
for  rendering  such  a  correspondence  either  unnecessary  or  unsafe  to 
accompany  the  ship.  As  to  Platzman  and  Grosler,  the  same  obeei^ 
vation  is  strikingly  applicable  to  them.  From  the  moment  they 
launch  their  bark  upon  the  ocean,  she  becomes,  as  to  them, 
[  •  421  ]  ••a  perfect  derelict.  Not  one  anxious  inquiry,  not  one  ex- 
pression of  feeling,  is  communicated  by  letter  to  their  agent 
in  London.  Such,  at  least,  we  have  a  right  to  infer  fix)m  ike  non-pro- 
duction of  any  such  correspondence  upon  the  order  for  further  proo£ 
And,  upon  the  supposition  of  the  fairness  of  this  transaction,  tiie 
existence  of  letters  to  prove  it  fair,  was  unavoidable ;  for  the  letter 
of  the  22d  December,  expressly  calls  for  correspondence  prior  to  that 
date,  and  having  relation  to  this  adventure.  Beside  that,  as  difficul* 
ties  thickened  upon  the  adventure  in  Pensacola,  bills  on  bills  were 
drawn  upon  the  British  house,  and  letters  on  letters  sent  under  cover 
to  them,  it  would  have  followed  that  communications  would  be  made 
to  the  Russian  house,  and  biUs  drawn  for  reimbursement  But  over 
all  this  there  rests  an  ominous  silence. 

Nor  is  there  any  intrinsic  skill  in  the  machinery  of  this  transacticMi. 
It  can  neither  claim  the  praise  of  genius  in  its  invention,  nor  of 
skilful  execution  in  the  adaptation  of  its  peurts.  The  very  inception  of 
it  is  laid  in  a  bungling  artifice  that  would  not  cheat  a  novice  in  the 
arts  of  commercial  evasion.  It  bears  on  the  face  of  it  the  record 
of  its  own  conviction,  and  confesses  itself  to  be,  what  it  was  intend- 
ed to  be,  nothing  but  a  neutral  cloak.  The  correspondents,  Simpson 
and  Co.,  to  whom  the  letter  of  the  22d  of  December  is  addressed, 
are  expressly  instructed  to  attach  that  letter  to  the  invoice  and  bill 
of  lading,  in  order  to  support  the  Russian  national  character.  This, 
of  itself,  is  conclusive  to  show  that  this  evidence  constituted 
[  •  422  ]  no  part  of  the  mercantile  transaction  •between  the  partiea. 
For,  when  was  it  ever  heard  of  that  a  letter,  which  contains 
in  it  the  whole  evidence  upon  which  a  correspondent  purchases, 
advances,  and  negotiates  to  a  great  amount,  is  thus  to  be  thrown  to 
the  winds,  or  returned  to  the  hands  of  him  who  is  interested  in 
suppressing  it  ?  And  every  step  that  we  advance  in  the  progress  of 
this  transaction,  we  find  new  light  breaking  in  upon  us  to  make 
manifest  its  real  characteristics.  The  letter  itself^  in  which  the 
whole  adventure  originates,  bears  on  the  face  of  it  obvious  symp- 
toms of  that  over  anxiety  which  never  fails  to  accompany  a  con- 
science iU  at  ease.  In  a  letter  to  a  man,  to  whom  such  facts  most 
have  been  wholly  indifferent,  it  brings  together  in  one  view,  a  num- 
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ber  of  fBiCts  to  which  the  English  merchants  (at  least)  know  that 
courts  of  admiralty  are  in  the  habit  of  attaching  importance  in 
deciding  on  qnestions  of  firaud  or  belligerent  rights ;  as,  for  instance, 
to  show  that  the  ship  had  'been  previously  engaged  in  neutral  trade, 
they  say,  '^  After  the  discharge  of  a  cargo  of  Russian  produce  at  this 
port."  And  that  it  may  appear  that  this  adventure  had  not  recently 
originated,  they  say,  "  Our  Mends,  Messrs.  A.  Glennie,  Son  and  Co^ 
with  whom  we  have  some  time  corresponded  on  this  subject,"  &c. 
This  letter,  which  is  all-important  to  the  decision  of  the  cause,  calls 
forth  some  more  remarks.  It  contains  a  singular  congeries  of  powers, 
instructions,  and  facts. .  It  is  the  only  evidence  we  have  that  the  ves- 
sel ever  was  ch€urtered  for  this  voycige.  The  only  article  of  instruc- 
tions to  Meyer  is  to  be  found  here ;  tjie  only  evidence  of 
the  right  of  A.  Glennie  and  Co.  *to  act  for  Platzman  and  [  *  423  ] 
Gk>sler,  is  contained  in  it  Nor  is  there  any  thing  else  that 
would  have  directed  the  house  of  Simpson  and  Co.  in  their  transac- 
tions, had  that  house  been  in  existence  when  the  vessel  arrived  at 
Pensacola.  It  may  well  be  asked,  would  A.  Glennie  and  Co.  have 
been  satisfied  to  ps^  with  so  important  a  voucher  for  their  transac- 
tions, as  agents  in  this  large  adventure,  had  there  been  any  thing  real 
in  it?  Or  would  so  many  persons  have  been  satisfied  to  stake  their 
fortunes  on  this  itinerant  document,  which  was  to  give  its  light  suid 
pass  on,  perhaps  never  to  return  again  ?  But  if  it  did  not  bear  upon 
the  face  of  it  such  palpable  mai^s  of  its  fictitious  character,  the 
conduct  of  the  several  persons  who  affected  to  be  governed  by  it, 
would  sufficiently  show  that  it  was  a  paper  of  no  authority.  It  is 
to  be  remarked  that  on  some  points  this  letter  of  the  22d  of  Decem- 
ber, in  which  alone  Hatzman  and  Gk)sler  appear  in  a  tangible  form, 
is  explicit  and  positive.  On  others,  it  yields  unbounded  discretion 
to  A.  Glennie  and  Co.  to  instruct  Simpson  and  Co.,  to  whom  it  is 
directed,  in  his  conduct  in  that  agency.  With  regard  to  two  things, 
it  yields  no  discretion.  First,  as  to  the  article  which  is  to  be  pur- 
chased, which  is  expressly  limited  to  cotton.  Secondly,  as  to  the 
homeward  destination  of  the  ship  and  cargo,  whi<^h  is  exclusively  to 
Gottenburgh.  Yet  we  find  that  on  the  22d  of  February,  and  the 
3d  of  March,  1813,  A.  Glennie  and  Co.  give  Smith  instructions 
authorizing  a  deviation  firom  the  orders  of  their  principal,  not  only 
as  to  the  articles  of  which  the  cargo  might  consist,  but  as 
to  the  voyage  firom  New  Orleans,  •empowering  him  even  [  •  424  ] 
to  charter  the  vessel,  and  limiting  him  in  the  purchase  of 
cotton  to  the  price  of  eight  cents,  when  Platzman  and  Gosler  pre- 
scribe no  limits,  and,  in  fine,  taking  the  power,  both  as  to  vessel  and 
cargo,  out  of  the  hands  of  Simpson  and  Co.,  to  whom  ^e  letter  of 
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Platzman  and  Goaler  is  directed,  and  placing  the  adventure  alto- 
gether under  the  control  of  Smith,  a  man  whom  they  appoint,  for 
aught  we  know,  without  any  authority  from  their  jmncipal,  and 
whose  presence  was  altogether  unnecessary,  under  tiie  supposition 
that  Platzman  and  Gosler  had  really  addressed  themselves  to  Simp- 
son and  Co.,  to  load  the  vessel  on  their  account  But  this  is  not  all ; 
in  every  step  of  this  transaction,  the  parties  beiray  a  consciousness 
of  the  necessity  of  artifice,  and  in  every  attempt  to  resort  to  it,  betray 
more  of  a  disposition,  than  a  talent,  for  fraud.  Well  aware  that  it 
is  necessary  to  keep  up  a  correspondence  with  the  supposed  neutral, 
Smith  resorts  to  a  method  in  which  he  supposes  he  may  covertly 
correspond  with  the  English  house,  while  he  keeps  up  the  appear- 
ance of  corresponding  with  the  neutral  claimant  We  find  a  most 
minute  detail  of  all  his  transactions,  and  the  events  of  the  voyage 
contained  in  a  series  of  letters  directed  to  Platzman  and  Grosler,  but 
uniformly  transmitted  open,  suid  under  cover  to  the  persons  really  to 
be  informed  —  the  hostile  house.  This  is  a  shallow  artifice.  The 
belligerent  must  be  fatuous  who  could  be  duped  by  it  And,  unfor- 
tunately for  the  claimants,  the  letters,  on  the  face  of  them,  contain 

evidence  to  prove  for  whom  they  were  really  intendeds 
[  *  425  ]  Strike  out  the  names  of  ^Platzmsm  and  Gbsler,  and  insert 

that  of  A.  Glennie  and  Co.,  and  they  will  be  found  to  be 
written  with  a  view  to  satisfy  several  passages  in  his  general  letter 
of  instructions,  of  the  2d  of  February,  from  A.  Glennie  and  Co. 

This  afiected  correspondence  with  Platzman  and  Gtosler  com- 
mences on  the  24th  of  May,  1813,  and  in  the  letter  of  that  date,  and 
that  of  the  6th  of  June  following,  there  are  very  striking  proofs  of  ihe 
nature  and  views  of  that  correspondence.  In  the  letter  of  the  25tii 
of  December,  1813,  which  may  be  called  the  magna  charta  of  this 
adventure,  it  will  be  recollected  Platzman  and  Gosler  are  made  to 
say,  that  as  they  live  in  so  remote  a  place  as  St  Petersburg,  Simp- 
son must  receive  his  instructions  about  the  cargo  of  cotton  altogether 
from  A.  Glennie  and  Co. ;  and  in  the  letters  of  the  2d  of  February 
and  5th  of  March,  above  referred  to.  Smith  receives  his  instructions 
altogether  firom  A.  Glennie  and  Co.,  and  yet  when  he  writes  to 
Platzmsm  and  Gosler  on  the  24th  of  May,  and  announces  his  intended 
voyage  to  Liverpool,  (in  express  violation  of  their  orders,)  he  adds : 
^  There  I  shall  hope  to  receive  your  instructions  about  the  disposal 
of  the  cargo."  This,  to  the  London  house  of  A.  Glennie  and  Co., 
was  perfectiy  intelligible.  It  will  also  be  recollected,  that  in  the 
letters  from  A.  Glennie  and  Co.,  of  the  2d  of  February,  Smith  ia 
expressly  instructed  to  communicate  all  necessary  information,  so  as 
to  govern  them  in  making  insurance;  and  yet  in  tiiese  letters  to 
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Platzman  and  Gh>8ler  he  affectedly  observes,  that  he  sends  them  open 

to  A.  Glennie  and  Co^   in  order  to  direct  their  conduct 

*in  case  Platzman  and  Gk>sler  shotOd  have  instructed  them  [  *426  ] 

to  make  insurance.     When  to  all  these  considerations  we 

add,  that  this  adventure,  in  fact,  originates  in  a  hostile  country,  and 

never  appears  to  look  to  any  other  termination,  and  that  the  funds  on 

which  it  was  projected  were  altogether  English,  we  are  satisfied  that 

the  ship,  and  the  200  bales  of  cotton,  laden  professedly  on  account  of 

Platzman  and  Gbsler,  are  not  owned  as  daimed.     With  regard  to 

the  ship  some  additional  reasons  might  be  urged,  but  the  foregoing, 

as  applying  to  that  whole  claim,  we  deem  sufficient. 

With  regard  to  the  daim  of  Inerarity,  the  question  there  rests 
between  positive  swearing  and  inreconcilable  droumstances.  And  it 
is  a  melancholy  trutii,  that  forces  itself  upon  the  observation  of  every 
one  who  is  conversant  with  courts  of  admiralty,  that  positive  oaths 
are  too  often  the  most  unsatisfactory  evidence  that  can  be  resorted 
to.  A  spedes  of  casuistry  or  moral  sophistry  seems  to  have  acquired 
too  great  an  ascendency  over  the  witnesses  who  sometimes  appear 
in  those  courts. 

With  regard  to  the  logwood,  nothing  can  be  said  against  it,  except 
that  we  find  it  in  bad  company.  There  is  no  evidence  in  the  case 
which  can  induce  a  belief  that  it  belonged  to  any  one  but  Inerarity. 
Not  so  with  the  cotton ;  except  in  his  own  oath,  and  in  the  invoice, 
he  is  nowhere  recognized,  among  the  acting  parties,  as  owner  of 
this  cargo.  The  evidence  of  an  invoice  on  such  a  subject  is  literally 
reduced  to  nothing  in  the  prize  courts ;  and  his  own  affidavit  will 
be  considered  in  due  time.  We  will  inquire  into  the 
*  circumstances  which  involve  him  in  suspidon,  and  see  how  [  *  427  ] 
these  circumstances  are  explained. 

It  is  in  evidence  that  on  the  arrival  of  Smith  at  Pensacola,  and  his 
ascertaining  the  impracticability  of  loading  the  ship  on  account  of 
his  owners,  at  the  limited  price,  Inerarity  himself  advised  him,  as  he 
says,  in  his  letter  of  the  24th  of  May,  to  go  to  New  Orleans  for  the 
purpose  of  endeavoring  to  obtain  fireight.  From  this  it  is  evident 
that  at  that  time  he  had  no  intention  to  embark  in  a  shipment  of 
cotton.  The  opportunity  of  securing  this  vessd  at  such  a  time 
would,  otherwise,  have  been  eagerly  caught  at  On  going  to  New 
Orleans,  Smith  falls  in  with  Milne,  who  finally  ships  the  whole  of 
this  parcel  of  cotton  through  Inerarity. 

The  bills  of  lading  and  invoice  are  made  out  to  Inerarity,  but 
Milne  transmits  the  cotton  to  him,  not  generally,  but  expresdy  to  be 
laden  on  board  this  ship.  In  all  this  transaction  Milne  is  the  real 
duxfactu    He  procures  the  cargo,  for  which  Smith  pays  him  a  corn- 
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mission ;  he  transmits  tbe  cottqn  ;  Inerarity  never  appears  but  as  tibe 
agent  of  Mibie.  And  when  Smith  speaks  of  the  shipper,  which  he 
often  does  in  his  letters  to  La  French,  he  speaks  of  him  as  Inerarity's 
friend. 

But  it  is  contended  that,  by  this  expression,  we  are  to  understand 
Inerarity  himself;  that  he  was  the  neutral  Spaniard  spoken  of  as  tbe 
shipper  in  Smith's  letters  to  Platzman  and  Grosler,  and  as  no  oihei 
shipper  appears  in  the  case  but  Inerarity's  friend,  and  Inerarity  him^ 
self,  they  must  mean  the  same  person.  This  idea  is  ingeni- 
[  *  428  ]  ously  taken  up  from  an  expression  *  in  Smith's  answer  of 
the  12th  October,  to  Inerarity's  letter  of  the  6th,  relative  ta 
the  damage  done  to  the  cotton  by  water.  In  which  letter  Smith 
says :  <<  As  a  shipper  on  board  the  St  Nidiolas,  my  wish  is  to  give 
you  every  satisfrustion,"  &c  And  in  several  of  the  letters  to  Platz- 
man and  Goskr,  he  speaks  of  the  shipper  as  a  Spaniard  and  neutraL 
But  as  it  was  evidently  a  part  of  the  original  arrangement,  that  this 
cotton  should  be  shipped  in  the  name  of  Inerarity,  who  was  a  neutral 
Spaniard,  the  expressions,  in  both  those  letters,  are  satisfied  by  this 
consideration.  And  if  we  then  take  Milne,  as  Inerarity  styles  him, 
in  tiie  letter  of  October  the  6th,  ^  his  friend  "  at  New  Otleans,  every 
thing  becomes  intelligible.  Inerarity  is  tiie  neutral  Spaniard  in 
whose  name  the  cotton  is  shipped,  and  AGlne  his  friend  at  New 
Orieans,  with  whom  Smith  msJces  his  agreement  about  taking  the 
cotton.  It  is  to  be  remarked,  that  the  letter  of  Inerarity  of  the  6tb  of 
October,  and  Smith's  answer,  and  the  letters  of  Smith  to  Platzman 
and  Gosler,  were  intended  to  see  the  light  The  two  former  as  the 
inception  of^  or  the  ground  of  defence  to,  a  legal  investigation ;  the 
latter,  if  necessary,  to  prove  a  legal  character.  It  was  necessary, 
therefore,  for  all  the  characters  to  assume  their  respect|ve  disguises. 
No  one  can  believe,  that  when  Smith  was  at  New  (Means  urging 
the  shipment  of  the  cargo,  every  day  making  some  new  arrangement 
with  the  shipper,  and  writing  to  La  French,  in  consequ^ice  of  those 
agreements,  to  receive  certain  quantities  of  cotton  from  Inerarity, 

then  at  Pensaoola,  that  he  could  have  confounded  Inerarity 
[  *  429  ]  and  his  friend  so  very  often  *  as  he  does,  at  the  same 

moment  when  he  is  distinguishing  them,  not  only  in  wcnrdfl, 
but  in  acts.  Another  circumstance,  attaching  no  small  suspicion  to 
this  claim,  is  the  connection  which  the  evidence  makes  out  between 
the  shipment  by  Milne  and  one  Balston,  who  appears  on  the  stage 
about  the  time  when  the  vessel  first  sailed.  We  do  not  mean  here 
to  attach  any  importance  to  the  evidence  of  Dayton.  It  was  utteriy 
disregarded  in  the  court  below,  and  meets  with  the  same  fate  here. 
We  do  not  consider  it  at  all  necessary  to  the  case.    But  that  Rulstaii 
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was  the  perBon  for  whom  Smith  requests  La  French  to  provide  as  a 
passenger,  and  an  only  passenger,  is  proved  by  the  fact  of  his  being 
the  only  passenger  on  board  when  the  vessel  sailed*  This  person, 
Smith  says,  was  to  have  charge  of  the  invoices ;  and  this  person 
must  be  presumed  to  have  been  an  American,  as  we  find  him  at 
large  in  the  country  in  a  time  of  war.  Whether  American  or 
En^ishman,  is  immaterial  to  the  decision  of  this  court  Smith 
swears,  indeed,  that  he  had  no  connection  with  the  cargo ;  but  Smith 
himself  furnishes  the  evidence  in  his  letter,  and  testimony  to  prove 
the  contrary.  Upon  the  whole,  when  the  above  considerations  are 
taken  in  conjunction  with  this,  that  it  is  hardly  possible  to  assign  a 
reason  why  Inerarity  should  not  have  appeared  openly  in  purchasing 
and  transmitting  this  cargo  at  New  Orleans,  they  cannot  but  so  load 
his  claim  with  suspicion,  as  to  make  it  a  case  for  condemnation, 
unless  he  can  furnish  some  sattsfSEu^ry  explanation  on  the  sub- 
ject 

*  But  what  is  the  explanation  ?  This  leads  us  to  the  [  *  430  ] 
oonsidttration  of  the  affidavits.  And  here  it  is,  with  extreme 
regret,  that  we  are  called  upon  to  declare,  that  we  can  attach  no 
credence  to  them.  Inerarity  has  fo^eited  his  claim  to  the  respect  of 
this  court  by  taking  an  oath  to  a  fact  which  might,  indeed,  by  possi- 
bility, have  been  true,  but  which  he  could  not  have  known  to  be  true. 
He  has  sworn  that  this  parcel  of  cotton,  so  clearly  proved  to  have 
been  purchased  at  New  Orleans,  was  of  Spanish  origin.  This  is  a 
part  of  the  machinery,  an  authenticating  document,  and  its  foulness 
communicates  a  taint  to  the  residue.  But  his  test  affidavit  bears, 
upon  the  face  of  it,  another  proof  that  he  is  an  incautious  swearer. 
For  he  testifies,  with  the  same  confidence  that  he  does  of  his  own 
claim,  that  the  two  hundred  bales  shipped  for  Platzman  and  Gosler 
were  their  absolute  property*  The  testimony  of  some  other  witnes8e>s 
is  offered  in  evidence,  all  subject  to  the  same  objection  that  they 
swear  with  similar  confidence  to  a  fact  that  they  can  know  nothing 
of  positively.  These  affidavits,  together  with  several  tending  to 
discredit-  the  testimony  of  Dayton,  and  one  from  Mr.  Jenner,  of  the 
house  of  Eason,  Jenner,  and  Ox,  constitute  all  the  evidence  brought 
in  upon  the  order  for  further  proof.  The  affidavit  of  Jenner  goes  to 
negative  the  interest  in  the  house  of  Eiason,  Jenner,  and  Co.  It  also 
goes  to  prove  that  his  house  believed  Inerarity  to  be  the  sole  pro- 
prietor of  this  shipment  But  what  are  we  to  think  of  the  discretion 
of  this  witness  also,  who  undertakes  to  swear,  in  terms  the  most 
poritive,  that  A.  Glennie  and  Co.  had  no  interest  in  this 
*  shipment  ?  The  case,  indeed,  furnishes  no  reason  to  [  *  431  ] 
believe  they  had;  but  on  what  ground  can  this  witness 
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undertake  to  deny  positively  a  faxsi  which,  with  him,  conld  only  rest 
on  belief  ?  In  none  of  these  affidavits  is  there  any  thing  to  negative 
the  probable  American  interest  which  the  evidence  makes  out  And 
can  there  be  a  pretext  for  contending  that  Inerarity  could  resort  to  no 
other  evidence  to  satisfy  this  ooort  of  the  fairness  of  Jiis  daim  ? 
Where  is  his  correspondence  with  Milne  ?  What  was  to  have  jwe- 
vented  him  from  showing  how  he  bought  and  paid  for  thb  cotton  ? 
His  accounts  current  with  his  agents  or  factors  might  have  thrown 
great  light  upon  this  transaction.  He  has  had  ample  time  to  do  this, 
and  the  practice  of  the  court,  not  less  than  our  strong  conviction  that 
he  never  can  vindicate  his  claim,  must  now  oblige  us  to  shut  the 
door  upon  him. 

The  logwood  must  share  the  fate  of  the  cotton,  blended  in  the 
same  claim.  This  we  consider  as  the  positive  law  of  the  admi- 
ralty, and  although  highly  penal,  is  not  without  its  benefidal 
effects  in  deterring  neutrals  from  attempting  frauds  upon  belligerent 

rights. 
[  *  432  ]      *  Sentence,  as  to  the  ^p,  reversed ;  affirmed  as  to  ihe 

cargo^  except  the  logwood,  which  was  condemned. 

8W.  236}  5  W.  127  J  8  P.  495. 


RussEL  et  al.  v.  Thb  Trustees  op  the  Transylvania  University. 

1  W.  482. 

A  qoesdon  under  a  bill  in  chanceiy,  to  obtain  from  the  defendants  a  conreyance  of  a  tract 
of  land,  in  Kcntocky,  held  by  them  as  the  property  of  the  original  grantee,  confiscated  to 
the  State,  and  claimed  by  the  plaintiffs  under  an  equity  arising  from  a  sale  made  by  the 
original  grantee  of  another  tract  of  land,  to  which  it  was  alleged  he  erroneously  supposed 
himself  legally  entitled  under  the  same  warrant  and  surrey.    Bill  dismissed. 

Appeal  from  the  dicuit  court  for  *the  district  of  Kentacky. 

[  *433  ]  *  Johnson,  J.,  delivered  the  opinion  of  the  court,  as  fol- 
lows :  — 
The  object  of  this  bill  is  to  obtain  a  conveyance  from  the  defend- 
ants, of  a  tract  of  land  in  the  State  of  Kentucky^  granted  to  one 
Alexander  IVFKee,  through  whom  both  parties  claim.  The  survey 
was  made  under  a  warrant  from  Lord  Dunmore,  then  governor  of 
Virginia,  issued  the  2d  of  April,  1774     The  complainants  daim 
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under  a  chain  of  title  regularly  deduced  from  IVFKee ;  ihe  defendants, 
under  an  act  of  the  legislature,  vesting  M'Kee's  lands  in  them  as 
confiscated  property.  But  it  appears,  and  is  explicitly  acknowledged 
in  the  bill,  that  the  conveyance  from  IVFKee  describes,  by  metes  and 
bounds,  a  tract  of  land  wholly  different  from  that  which  the  trustees 
hold.  This  court  feels  no  difficulty  in  conceding,  that  whatever 
equity  the  complainants  have  a  right  to  claim  against  AfKee,  this 
court  is  bound  to  decree  against  the  trustees ;  for  the  act  of  the  legis- 
lature cduld  only  have  been  intended  to  operate  upon  the  interest  of 
M'Kee,  and  not  to  defeat  the  rights  of  those  who  held,  or  might  claim 
the  land  to  the  prejudice  of  IVFKee  himself. 

The  equity  set  up  by  the  complainants  depends  upon  the  foUowing 
allegations :  that  the  warrant  was  placed  in  the  hands  of  one  Doug- 
lass, a  surveyor.  That  under  that  warrant,  together  with  a  number 
of  others  then  in  his  hands,  he  surveyed  what,  in  that  country,  is 
called  a  block  of  surveys,  (by  which  we  understand  a  number  of  con- 
nected and  dependent  surveys,  each  containing  the  same  quantity 
of  land.)  That  in  this  block  of  surveys  were  contained 
both  *  that  which  was  conveyed  to  the  claimants,  and  that  [  *  434  ] 
which  the  defendants  hold,  each  of  2,000  acres.  The  bill 
then  proceeds  in  the  following  words :  "  That  the  said  M'Kee,  who 
resided  at  a  great  distance  from  the  land  in  question,  was  furnished 
with  a  boundary  of  a  2,000  acre  survey,  agreeably  to  that  which  is 
contained  in  his  aforesaid  deed  as  the  boundary  of  his  2,000  acre 
survey."  "  And,  afterwards,  without  his  knowledge,  the  surveyor 
substituted  the  2,000  acres  which  is  described  in  the  survey,  for  tiiat 
which  was  originally  intended  for  him."  But  they  aver,  "  that  it  was 
the  intention  of  the  parties  to  the  said  deed,  that  by  it  should  pass 
the  2,000  acre  survey,  by  whatever  boundary  described,  to  which  the 
said  ATKee  was  entitled  under  the  warrant  granted  to  him  as  afore- 
said." By  the  land  laws  of  Virginia,  the  return  of  the  surveyor  into 
the  office  is  the  only  legal  identification  of  the  land  on  which  the 
right  of  the  individual  attaches.  So  that  the  warrant  of  Lord  Dun- 
more  being  a  general,  not  a  specific  warrant,  there  can  be  no  doubt 
that  M'Kee  never  acquired  any  right,  legal  or  equitable,  in  the  land 
described  in  his  conveyance.  It  is  also  admitted,  that  the  lands  of 
which  the  defendants  are  seised,  was  M'Kee's  land,  and  derived  to 
him  through  a  warrant  of  Lord  Dunmore,  and  a  survey  made  by 
Douglass ;  so  that  if  the  other  material  allegations  of  the  bill  were 
supported  by  evidence,  it  is  possible  that  this  court  might  be  induced 
to  think  the  complainant's  case  a  good  one. 

As  to  the  fact  that  the  description  by  which  M'Kee  sold 
to  the  complainants,  was  the  first  communicated  *  to  him,  |  *  435  ] 
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thlfi  court  can  attach  ta  it  no  importance;  for,  independently  c^ 
its  being  unsupported  by  proof,  it  is  not  alleged  by  whom  the 
communication  was  made.  Nor,  if  it  had  been  made  by  the  sot* 
veyor,  is  it  shown  to  us  that  it  would  have  bound  him  in  making  his 
return ;  or,  if  obligatory  upon  him,  that  it  would  have  affected  the 
rights  of  a  third  person  claiming  under  the  return  actually  made  into 
the  office. 

As,  then,  it  is  admitted  that  the  description  in  ISfKee's  conveyance 
designates  a  tract  wholly  different  from  that  held  by  the  defendants, 
the  whole  equity  of  the  complainants  must  depend  upon  the  alleged 
intention  of  the  parties,  M'Kee  and  Boss,  at  the  time  when  the  for- 
mer conveyed  to  the  latter. 

And  here  we  find  the  case  wholly  unsupported  by  proof,  It  is 
only  in  the  conveyance  itself,  in  the  answer  of  the  defendants,  or  the 
extrinsic  evidence  in  the  cause,  that  we  can  look  for  proof  of  such 
intention.  A  conveyance  of  all  IVFKee's  lands,  surveyed  under  a 
warrant,  specifically  described,  might  have  placed  the  complainants 
on  a  different  ground.  But  the  deed  does  not  specify  the  date  of  the 
warrant,  the  number  of  acres,  nor  the  person  to  whom  it  issued. 
The  words  are,  (after  describing  the  metes  and  bounds,)  "  surveyed 
by  virtue  of  a  warrant  firom  under  the  hand  and  seal  of  John,  Earl 
of  Dunmore,  under  the  king's  proclamation  of  1763."  Now,  non 
constat,  but  that  the  warrant  here  referred  to  may  have  passed 
through  a  long  course  of  conveyances  down  to  M'Kee.  Nor  does 
the  deed  state  that  the  land  was  surveyed  for  M'Kee,  and  so 
{  •  436  ]  far  may  have  *  been  perfectly  consistent  with  the  survey 
returned  in  favor  of  another  person.  The  deed  itself,  then, 
furnishes  no  evidence  of  intention,  and  the  answer  does  not  admit  it. 

But  it  is  contended  that  the  deed,  taken  in  connection  with  one  of  the 
certified  facts,  <<  that  but  one  of  Lord  Dunmore's  warrants  ever  issued 
to  M'Kee;  that  but  one  survey  of  2,000  acres  was  ever  returned  in 
his  name  under  that  warrant ;  and  that  this  was  the  only  survey  of  2,000 
acres  to  be  found  in  the  office,  in  M'Kee's  name,  under  any  warrant," 
shows  that  he  must  have  intended  to  convey  that  surveyed  for  him, 
and  no  other.  But  the  majority  of  the  court  think  otherwise.  Had 
the  deed  described  the  land  conveyed,  as  a  tract  of  2,000  acres  sur- 
veyed for  M'Kee  himself,  there  might  have  been  some  ground  for  this 
argument.  But  the  deed  is  not  so  expressed ;  and,  for  aught  we 
know,  M'Kee  may  have  been  proprietor  of  many  grants  surveyed 
under  Dunmore's  warrants,  in  the  name  of  others,  and  conveyed  to 
him.  Such  an  intention  ought  not  to  be  inferred  fix>m  slight  circum* 
stances,  nor  precipitately  acted  upon.  Where  A  conveys  to  B,  by 
metes  and  bounds,  the  circumstances  ought  to  be  very  strong  to  prove 
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that  he  meant  to  convey  any  other  lands  than  those  specifically  de- 
scribed, before  this  court  would  be  induced  to  set  aside  one  deed,  and 
decree  the  execution  of  another.  If  the  vendee  may  set  up  such  a 
ground  of  equity,  the  vendor  may  do  the  same ;  and  the  intrinsic 
difficulties  which  such  investigations  would  present,  would  make  it 
generally  better  to  leave  ihe  parties  to  their  remedy  at  law. 

•  If  a  person,  supposing  himself  possessed  of  a  specific  tract  [  *  437  ] 
of  land,  in  a  certain  neighborhood,  should  contract  for  the 

sale  of  that  land  to  another,  it  does  by  no  means  follow  that  he  would 
have  sold  him  any  other  tract,  in  the  same  vicinity,  to  which,  without 
his  knowledge,  he  was  then  entitled,  much  less  that  he  would  have 
sold  it  for  the  same  price.  It  is  a  consideration  of  no  little  import- 
ance in  this  case  that  the  bill  expressly  alleges  M?Kee's  ignorance  of 
the  actual  return  of  the  surveyor.  And  on  what  ground  are  we  to 
presume  that  if  he  had  known-  it  he  would  have  sold  the  tract  which  it 
covered  at  all,  or  sold  it  at  the  price  expressed  in  the  deed  to  Ross  ? 
Its  value  might  have  been  treble  that  of  the  other,  and  there  is  reason 
to  think  that  thia  court  would  have  been  induced,  under  very  strong 
circumstances  only,  to  decree  in  favor  of  those  complainants  against 
IMPKee  himself.  The  sale  of  a  warrant  or  of  any  survey  that  may  be 
made  under  a  warrant,  would  be  in  the  nature  of  a  wctger  or  specula* 
'  tion,  and  might  be  sustained.  But  where  an  individual,  supposing  his 
warrant  located  on  black  acre,  when  it  is,  in  fact,  located  on  white  acre, 
conveys  the  former  by  metes  and  bounds,  it  must  be  a  strong  case  that 
will  sanction  a  court  in  setting  aside  the  conveyance  of  the  one,  and 
decreeing  that  of  the  other.  It  is  in  vain  to  say,  in  this  case,  that  the 
defendants  are  bound  to  show  that  ATKee  ever  had,  in  fiEu^t,  an  interest 
in  any  survey  of  2,000  acres  beside  the  one  in  litigation.  The  answer 
puts  the  complainants  on  their  proof,  and  it  is  from  them  that  the  evi- 
dence is  to  proceed  upon  which  our  decision  is  to  be  founded. 

*  Besides,  how  are  the  defendants  to  be  conusant  of  a  fact  [  *  438  ] 
like  this  ?     Their  privity  forces  upon  them  no  knowledge 

but  what  has  relation  to  this  single  tract  of  land ;  and  even  as  to  that, 
coming  in  as  they  do  under  an  act  of  coinfiscation,  there  can  be  no 
reason  for  requiring  of  them  evidence  to  such  a  fact.  A  necessary, 
unavoidable  implication  or  inference  from  the  evidence  adduced  by 
the  complsunants  is  the  only  possible  ground  upon  which  such  a  ne- 
cessity could  be  contended  for,  and  even  this,  in  our  opinion,  does  not 
exist 

In  this  case  the  court  explicitly  avows  that  it  has  been  not  a  little 
disposed  to  look  unfavorably  on*  a  claim  of  such  great  antiquity. 
Nearly  forty  years  have  elapsed  since  ISfKee  conveyed  this  land  to 
VOL.  III.  63 
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Boss.  Almost  every  party  and  every  witness  most  now  be  no  more ; 
and  to  undertake  at  this  late  day  to  inquire  into  the  intentions  of  pai^ 
ties  in  a  transaction  so  very  remote  in  time,  might  be  attended  with 
difficulties  and  evils  which  cannot  now  be  foreseen. 

Decree  affirmed. 


[  *  439  ]  *  Thb  Elsinbub.  Jones,  Claimant 

1  W.  439. 

Where  an  inspection  and  comparison  of  original  documents  is  material  to  the  decision  of  a 
prize  caose,  this  court  will  order  the  original  papers  to  be  sent  up  from  the  court  below. 

Appeal  from  the  circuit  court  for  the  distict  of  Georgia. 

In  this  case,  which  was  principally  a  question  of  fiact,  Pinkneif  and 
Charletonj  for  the  claimant,  stated,  that  the  condemnation  in  tiie 
court  below  was  partiy  grounded  on  a  comparison  of  certain  docu- 
ments in  this  case,  with  a  pi^r  invoked  from  The  Stackdburg,  another 
prize  cause  brought  from  the  same  court ;  that  comparison  of  hands 
can  never  be  evidence  in  a  court  that  has  not  the  two  writings  bef<»re 
it ;  and  that  theH>riginal  papers  might  be  brought  up  from  the  court 
below,  in  the  same  manner  as  the  record  is  removed  upon  a  writ  of 
error  in  England. 

The  following  order  was  made  by  the  court :  — 

In  this  case  it  is  ordered  that  the  claimant  make  further  proof 
respecting  the  letter  dated  at  St  Barts,  September  1st,  1813,  and 
signed  Jasper  D.  Blagge,  which  is  now  offered  to  the  court;  tiiat  he 
show  where  he  received  it,  and  why  it  has  been  so  long  suppressed. 
It  is  further  ordered,  that  the  clerk  of  the  drcuit  court  for  the 
[  •  440  ]  district  of  Georgi£^  do,  under  *  the  direction  of  the  judges 
of  that  court,  transmit,  by  some  safe  conveyance,  to  this 
court,  the  original  papers  following,  to  wit,  the  Swedish  registers  of 
The  Elsineur,  of  The  Allemon,  and  The  Stackelburg ;  the  burgher's 
brief  to  Peter  Hofstrom  and  to  Runnels,  and  the  Inll  of  sale  to  Blagge. 
The  claimant  is  also  required  to  state  the  persons  to  whom  the 
vessel  and  cargo  were  consigned  at  Bath,  in  the  voyages  to  that 
place,  together  with  a  detailed  account  of  those  voyages. 
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The  Hibam.     Comthwait  et  oL  ClaimantB. 

1  W.440. 

An  agreement  in  a  court  of  eommon  law,  chanoeiy,  or  priie,  made  under  a  dear  mistake, 

will  be  set  aside. 
Narigating  nnder  a  license  from  the  enem j  is  canse  of  confiscation,  and  is  dosel j  connected 

in  prindple  with  the  offence  of  trading  with  the  enemj ;  in  both  cases,  the  knowledge  of 
*  die  agent  will  affect  fh»  principal,  although  he  may,  in  reality,  be  ignorant  of  the  fiust. 

Appeal  from  the  dicuit  court  for  the  district  of  Massachusetts. 
This  was  a  vessel  laden  with  flour,  and  bound  from  Baltimcnre  to  Lis* 
bon,  captured,  and  finally  condemned  by  this  court  at  February  term, 
1814,  for  sailing  under  a  license  from  the  enemy.  The  present  case 
was  that  of  the  claimants  of  a  greater  part  of  the  cargo.  The 
ship  was  owned  *  and  the  license  procured  by  Samuel  G.  [  *  441  ] 
Griffith,  a  citizen  of  the  United  States.  Separate  bills  of 
lading  were  at  first  signed  by  the  master,  one  for  each  shipper,  and 
separate  letters  of  instruction  were  given  to  Patterson  Hartshorne,  the 
supercargo.  But,  in  the  expectation,  as  was  alleged,  that  in  case  of 
detention  the  delay  and  expense  would  be  less  considerable  if  the 
cargo  appeared  to  M  the  property  of  one  individual,  them  if  there 
aliould  be  several  small  claims,  one  general  bill  of  lading  was  signed 
to  the  owner  of  the  ship,  and  one  general  letter  of  instruction  was 
pven  in  his  name  to  the  supercargo,  so  as  to  make  the  whole  ccurgo 
%ppear  to  be  owned  by  Mr.  Griffith,  the  owner  of  the  ship,  suid  of 
a  small  part  of  tiie  cargo.  At  the  May  term,  1814,  of  the  circuit  court, 
the  property  of  the  claimants  was  coD^demned  by  that  court,  upon  the 
ground  that  their  counsel  had,  at  the  preceding  term,  entered  into  an 
agreement  with  the  captors  that  the  decision  of  the  supreme  court,  as 
to  Griffith's  claim,  should  conclude  the  rest.  Of  this  agreement  the 
circnit^  judge  had  made  a  memorandum  in  his  minute  book,  but  it 
was  not  entered  on  the  records  of  the  court  until  the  May  term,  at 
which  condemnation  was  pronounced,  when  it  was  admitted  by  the 
claimants'  counsel  to  have  been  made,  and  was  recorded.  From 
this  last  sentence  of  condemnation,  an  appeal  was  taken  to  this  court 

Pinkney^  for  the  appellants  and  daimants. 

Dexter^  contra. 

*  Mamhat.i^  C.  j.,  delivered  the  opinion  of  the  court    [  *  444  ] 
When  the  claimants,  in  tins  ease,  applied  to  the  circuit 


Digitized  by  VjOOQIC 


628         SUPREME   COURT  OF  THE  UNITED   STATES. 

The  Hiram.    1  W. 

conrt  to  be  let  in  to  further  proof,  for  the  purpose  of  showing  their 
ignorance  of  the  fact  that  The  Hiram  sailed  under  the  protection  of 
a  British  license,  the  judge  of  that  court  considered  the  agreement 
of  the  parties  that  these  causes  should  depend  on  the  fate  of  Grif- 
fith's claim,  under  which  agreement  the  sentence,  that  would  other- 
wise have  been  pronounced  against  them,  was  suspended  until  tiie 
decision  of  the  supreme  court  on  that  claim  should  be  made,  aa 
having  the  same  validity  as  if  that  agreement  had  been  entered,  at 
the  time,  on  the  records  of  the  court  In  that  opinion,  there  having 
been  no  doubt  respecting  the  fact,  this  court  concurs.  But  this  court 
is  also  of  opinion,  that  if  the  agreement  was  made  under  a  clear 
mistake,  the  claimants  ou^t  to  be  relieved  from  it,  where  it  could 
be  done  without  injury  to  the  opposite  party.  If  a  judg- 
[  *  445  ]  ment  be  confessed  *  under  a  dear  mistake,  a  court  of  law 
will  set  that  judgment  aside,  if  application  be  made,  and 
the  mistake  shown  while  the  judgment  is  in  its  power.  An  agree- 
ment, made  a  rule  of  court,  to  confess  a  judgment,  cannot  be 
stronger  than  a  confession  itself;  and,  of  course,  a  party  will  not 
be  compelled  to  execute  such  an  agreement,  but  will  be  allowed  to 
show  cause  against  the  rule  in  a  case  where  it  was  plainly  entered 
into  under  a  mistake.  If  the  judgment  be  no  longer  in  the  power  of* 
a  court  of  law,  relief  may  be  obtained  in  chancery.  Still  more  cer- 
tainly will  an  agreement,  entered  into  in  a  suit  originally  depending 
in  a  court  of  chancery,  be  relaxed,  or  set  aside,  if  it  be  proved  to  the 
court  to  have  been  entered  into  under  a  mistake.  TOie  case  cited 
from  Peere  Williams,  Buck  v.  Fawcett,  3  P.  Will  242,  is  directiy  in 
point 

These  principles  are  of  universal  justice,  and  of  universal  obliga- 
tion. They  cannot  apply  with  less  force  to  causes  depending  in 
prize  courts  than  to  causes  depending  in  other  courts.  The  propriety, 
then,  of  rejecting  further  proof  in  this  case,  and  of  condemning  the 
property  claimed  by  the  appellants,  will  depend  on  the  cletumess 
vrith  which  they  show  the  mistake  under  which  the  agreement  was 
made,  and  on  their  ability  to  support  their  case  if  that  agreement  be 
set  aside.  If  a  real  substantial  diifference  exists  between  the  case  of 
the  present  claimants,  and  that  formeriy  decided  by  this  court,  there 
will  not  be  much  difficulty  in  yielding  to  the  suggestion,  supported, 
as  it  is,  by  the  proof  now  offered,  that  this  agreement  was  made 
without  knowledge  of  that  difference,  and,  consequently, 
[  •  446  ]  by  mistake.  *  But  the  question  then  occurs,  whether  resti- 
tution ought  to  be  decreed  to  them,  if  the  obligation  of  the 
agreement  be  removed. 

The  claimants  allege  that,  in  point  of  fact,  they  did  not  know  that 
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The  Hiram  sailed  nnder  a  British  license,  and  the  proof  they  offer  goes 
far  in  supporting  this  allegation.  It  is  admitted  that  ignorance  of 
this  fact  will  save  from  the  forfeiture  incurred  by  it,  unless  the  claim- 
ants have  such  constructive  notice  as  will  preclude  them  from 
showing  the  want  of  actual  notice*,  It  has  been  argued  that  the 
transaction  rendered  Griffith  the  agent  of  the  other  shippers,  so  as 
to  infect  their  claims  with  his  knowledge ;  that  by  consenting  that 
their  property  should  be  shipped  in  his  name,  it  becomes  liable  to  all 
the  risks  to  which  it  would  have  been  exposed  had  it  been  actually 
his.  It  has  been  also  argued  that  the  supercargo  is  clearly  the  agent 
of  the  shippers,  and  that  his  knowledge  of  the  license  being  on  board 
b,  constructively,  their  knowledge.  The  counsel  for  the  claimants 
endeavors  to  rescue  his  clients  from  the  effect  of  this  constructive 
notice,  by  contending  that  the  principle  of  respondeat  superior  can 
never  apply  to  a  case  of  a  criminal  nature ;  that  a  license  works  a 
forfeiture,  because  it  is  a  breach  of  allegiance  —  an  offence  which 
cannot  be  imputed  to  a  person  having  no  knowledge  of  the  criminal 
act  which  constitutes  the  breach  of  allegiance ;  and  that  this  prin- 
ciple has,  in  prize  courts,  been  applied  to  cases  punishable  under  the 
law  of  nations ;  not  to  offences  against  the  government  of  the  captor 
and  captured. 

•  The  court  considers  the  sailing  under  an  enemy's  license,  [  *  447  J 
as  closely  connected,  in  principle,  with  the  offence  of  larading 
with  the  enemy ;  in  which  case  it  is  believed  to  be  incontrovertible, 
that  the  knowledge  of  the  agent  would  affect  the  principal,  although 
he  might,  in  reality,  be  ignorant  of  the  fact.  Upon  this  ground,  the 
sentence  of  the  circuit  court  is  affirmed,  with  costs. 

Sentence  affirmed. 

2  W.  143. 


Ammidon  v.  Smith  et  aL 

I  W.  447. 

Under  the  lawi  of  Rhode  Island,  a  disoharge,  according  to  the  act  for  the  relief  of  poor 
prisoners  for  debt,  althonsh  obtained  by  fraud  and  peijnry,  is  a  lawfhl  discharge,  and  not 
an  escape;  And,  upon  soch  a  discharge,  no  action  can  be  maintained  upon  a  bond  for  the 
libertj  of  the  prison  jard. 

This  was  an  action  of  debt  brought  by  the  plaintiff 
against  the  defendant,  in    the  circuit  court  of  *  Rhode  [  •  448  J 
Uand,  on  a  bond,  dated  the  31st  day  of  August,  1810, 

63* 
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with  a  condition  that  if  Simon  Smith,  a  prisoner  in  jail,  at  the  soit 
of  the  said  Philip  Ammidon,  shaU  "  continue  and  be  a  trae  prisoner 
in  the  custody,  guard,  and  safe-keeping  of  Roger  Allento%  keej)er 
of  the  said  prison,  &c.,  within  the  limits  of  the  said  prison,  until  he 
shall  be  lawfully  discharged,  without  committing  any  manner  of 
escape,  or  escapes,  during  the  term  of  his  restraint,  then  this  obliga- 
tion to  be  void,"  &c. 

The  defendants  pleaded,  among  other  pleas,  a  discharge  of  the 
person  of  the  debtor,  from  imprisonment,  under  a  statute  of  the 
State  of  Rhode  Island.  The  plaintiiT  replied,  that  the  discharge  was 
obtained  by  fraud  and  perjury  of  all  the  defendants.  To  this  repli- 
cation there  was  a  demurrer,  upon  the  argument  of  which  the  judges 
of  the  circuit  court  were  divided  in  opinion. 

Pitkin^  for  the  plaintifC 

Hunter^  contr^ 

[  •  457  ]  •  Marshall,  C.  X,  delivered  the  opinion  of  the  court,  and, 
after  stating  the  facts,  proceeded  as  follows :  — 
The  act  of  the .  legislature  of  Rhode  Island,  on  which  this  case 
depends,  enacts,  ^  That  it  shall  and  may  be  lawful  for  the  sheriffs  of 
the  several  counties,  to  grant  to  any  person  imprisoned  for  debt,  a 
chamber  in  any  of  the  houses,  or  apartments,  belonging  to  such 
prison,  and  liberty  of  the  yard  within  the  limits  thereof,  on  his  giving 
bond  to  the  creditor,  with  two  sufficient  sureties,  in  double  ihe 
amount  of  the  debt,  with  condition  to  remain  a  true  prisoner  until 
lawfully  discharged,  and  not  to  escape.  And  in  case  the  creditor 
shall  put  the  bond  in  suit,  and  recover  judgment  thereon  for  breach  of 
the  condition,  he  is  to  recover  his  debt  with  thirty  per  centum  on  the 
principal  sum  for  his  damages ; "  and  the  principal,  and  his 
[  *458  ]  sureties,  shall  be  committed  to  close  *  jail  until  the  judgment 
be  paid  The  law,  then,  prescribes  the  manner  in  which  a 
poor  prisoner  may  obtain  his  discheurge.  On  application  to  any 
judge  of  the  court  of  common  pleas,  or  justice  of  the  peace  in  the 
county,  notice  is  to  be  given  to  the  creditor  to  appear  at  such  time 
and  place  as  the  judge  or  justice  shaU  appoint,  to  show  cause  why 
tlie  prisoner  should  not  have  the  benefit  of  the  act.  Any  one  judge 
of  the  court  of  common  pleas,  and  any  one  disinterested  justice,  are 
tiien  authorized.to  administer  the  oath  prescribed  in  the  law ;  <^  if, 
a£ker  fully  examining  and  hearing  the  parties,  the  said  justices  shaU 
think  proper  so  to  do."  A  certificate  being  given  to  the  jailer,  the 
prisoner  is  discharged,  on  leaving  with  the  jail-keeper,  to  be  delivered 
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to  his  creditor,  his  note  payable  to  the  creditor  in  two  years,  with 
interest,  for  the  amount  of  the  execution.  It  is  then  enacted,  that 
if  any  ^ch  prisoner  shall  be  convicted  of  having  sold,  leased,  or 
otherwise  concealed,  or  disposed  of,  or  intrusted  his  or  her  estate,  or 
any  part  thereof,  directly  or  indirectly,  contrary  to  his  or  her  oath, 
or  affirmation,  he  or  she  shall  not  only  be  liable  to  the  pains  and 
penalties  of  wilful  perjury,  but  shall  receive  no  benefit  from  said  oath 
or  affirmation. 

The  question  to  be  decided  by  this  court  is,  whether  a  prisoner 
obtaining  a  discharge  according  to  the  forms  of  law,  by  means  of 
fraud  and  fedsehood,  has  broken  the  condition  of  his  bond. 

There  is  so  much  turpitude  in  the  act  confessed  by  the  demurrer, 
Buch  reluctance  to  allow  any  man  to  avail  himself  of  so 
flagitious  a  defence,  that  it  is  *  not  without  some  difficulty  [  *  459  ] 
this  question  can  be  considered  as  a  naked  point  of  law. 
It  is,  however,  the  duty  of  the  court  so  to  consider  it ;  and  this  has 
been  attempted. 

The  object  for  which  this  bond  was  given  is  of  decisive  import- 
ance in  the  inquiry  respecting  the  extent  of  the  obligation  it  imposes. 
It  is,  certainly,  not  given  for  the  purpose  of  improving  the  security  of 
the  creditor,  but  simply  for  the  purpose  of  allowing  the  debtor  the 
benefit  of  the  prison  yard,  without  impcdring  the  right  of  the  creditor 
to  the  custody  of  his  person.  The  yard,  and  a  comfortable  chamber, 
are  substituted  for  the  walls  of  a  jail ;  but  as  this  substitution  would 
facilitate  an  escape,  it  was  deemed  reasonable  to  secure  the  creditor 
against  the  abuse  of  an  indulgence  which  the  humanity  of  the  law 
afforded.  This  consideration  would  suggest  the  propriety  of  pro- 
visions against  an  actual  esca{>e,  the  means  for  making  which  were 
furnished  by  allowing  the  use  of  the  prison  yard ;  but  not  against 
the  employment  of  fraud  or  artifice  to  obtain  a  discharge,  in  the 
mamier  prescribed  by  law,  which  may  be  employed  in  jail  as  well  as 
in  the  yard,  and  the  means  of  employing  which  are  not  in  any 
degree  facilitated  by  substituting  the  yard  for  the  walls  of  the  jaiL 
The  condition  of  the  bond  is,  to  remain  ^  a  true  prisoner^  until  law- 
fully discharged,  without  committing  any  escape,  or  escapes,  during 
the  term  of  tus  restraint,"  and  the  certificate  is  a  mode  of  discharge 
prescribed  by  law  which  terminates  ^^  his  restraint."  If,  as  is  con- 
ceived, this  bond  was  intended  to  guard  against  the  dangers 
created  •  by  allowing  the  prisoner  the  liberty  of  the  jmson  [  •  460  J 
yard,  not  against  a  fraud  ahready  committed,  which  is 
entirely  unconnected  with  the  bond,  and  the  enlargement  of  his  limits ; 
then  it  is  not  broken  by  the  practice  of  such  fraud.  The  persons 
perpetrating  it  are,  in  a  high  degree,  criminal,  and  ooght  not  to  be 
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permitted  to  avail  themselves  of  such  conveyances.  The  jurispm- 
dence  of  Rhode  Island  must  be  defective  indeed,  if  it  does  not 
furnish  a  remedy  for  such  a  mischief.  The  replication  charges  these 
conveyances  to  have  been  executed  by  the  defendant,  pending  the 
suit,  for  the  purpose  of  defrauding  the  plaintiff,  of  defrauding  his 
creditors  generally,  and  of  enabling  himself  to  take  the  oath  of  an 
insolvent  debtor.  It  further  charges,  that  after  the  execution  of  the 
bond  the  false  oath  was  taken  with  the  knowledge  of  the  sureties. 
However  criminal  this  act  may  be,  it  cannot  be  punished  by  extend- 
ing the  obligation  of  the  bond,  on  which  this  suit  was  instituted. 
The  judgment  rendered  by  the  magistrates  was  obtained  by  perjury, 
but  the  discharge  of  the  prisoner,  which  was  the  consequence  of  that 
judgment,  was  in  the  course  of  law,  and  is  not  deemed  an  escape. 

This  question  appears  to  have  been  considered  by  the  court  in  the 
case  of  Simms  et  al.  v.  Slacum,  3  C.  307 ;  and  although  the  questioa 
was  not  there  decided,  because  in  that  case  the  sureties  alone  were 
sued,  and  did  not  appear  to  be  concerned  in  the  fraud  ai  their  prin- 
cipal, yet  the  reasoning  of  the  court  certainly  applies  to  this  case. 
The  decision  in  the  case  of  Simms  et  oL  v,  Slacum  has 
[  *  461  ]  been  revised,  and  the  court  feels  no  •disposition  to  depart 
from  it.  The  reasoning  it  contains  need  not  be  repeated, 
but  is  considered  as  applicable  to  this  case. 

There  is  some  difference  in  the  provisions  of  the  two  statutes,  but 
not  enough  to  induce  a  different  construction  as  to  the  extent  of  the 
obligation  of  the  bond  for  keeping  the  prison  rules.  The  law  of 
Rhode  Island  enacts,  that  if  any  prisoner  shall  be  convicted  of  hav- 
ing disposed  of  any  part  of  his  estate,  contrary  to  his  oath  or  affirma- 
tion, <'  he  shall  not  only  be  liable  to  the  pains  and  penalties  of  wilful 
perjury,  but  shall  receive  no  benefit  from  said  oath  or  affirmation." 
Conviction  is  a  technical  term  applicable  to  a  judgment  on  a  crim- 
inal prosecution,  not  to  a  proceeding  on  this  bond  The  act  con- 
templates a  prosecution  on  which  the  party  may  be  adjudged  to 
suffer  the  penalties  of  perjury,  in  addition  to  which  he  is  to  be 
deprived  of  all  benefit  from  the  oath  or  affirmation.  If  this  section 
has  any  influence,  it  would  be  to  show  that  in  the  contemplation  of 
the  legislature  such  conviction  is  necessary  previous  to  the  establish- 
ment of  the  absolute  nullity  of  the  oath  or  affirmatiou.  The  court, 
however,  does  not  mean  to  indicate  that  the  effect  of  the  oath  and 
of  tiie  discharge  granted  by  the  magistrates,  might  not  be  controvert- 
ed in  any  proceeding  against  the  parties,  either  in  law  or  equity, 
other  than  in  a  suit  on  the  bond  for  keeping  the  prison  rules. 

Certijicatefor  the  de/bndmtL 
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Jones  et  dL  v.  Shore's  Executor  et  oL     The  United  States  v. 

Jones  et  oL 

1  W.  462. 

A  bond  was  giren  to  J.  8.,  the  collector  of  the  district  of  'Betenhurg,  under  the  Sd  tection 
of  the  Embargo  Act  of  the  22d  December,  1807,  (2  Stats,  at  Large,  453,)  and  a  snit  was 
afterwards  brought  hj  him  on  the  same  bond  in  the  district  court,  and  pending  the  pro- 
ceedings, to  wit,  on  the  80th  of  October,  1811,  the  collector  died;  and  judgment  was 
recovered  in  fa?or  of  the  United  States,  on  the  30th  of  No?ember,  1811.  On  the  26th  of 
the  same  November,  J.  J.  was  appointed  collector  of  the  same  district,  and  entered  on  the 
duties  of  his  office  on  the  14th  of  December,  1811 ;  until  which  time  T.  S.,  who  was  deputy 
collector  under  J.  S.  at  his  decease,  continued  as  such  to  discharge  the  duties  of  the  office. 
The  judgment  of  the  district  court  was  subsequently  affirmed  by  the  cfaxuit  court.  When 
the  bond  was  taken,  A  T.  was  surveyor  of  the  district,  and  continued  in  that  office  until 
his  death,  which  was  after  the  commencement  of  the  suit  on  the  bond  and  before  judg- 
ment thereon,  and  was  succeeded  by  J.  H.  P.,  who  was  appointed  on  the  30th  of  March, 
1811,  and  entered  on  the  duties  of  his  office  on  the  16th  of  the  same  month.  It  was  held, 
tiiat  the  personal  representatives  of  the  deceased  collector  and  surveyor,  and  not  thehr  sno- 
cessors  in  office,  were  entitled  to  that  portion  of  the  penalty  which  is,  by  law,  to  be 
distributed  among  the  revenue  officers  of  the  district  where  it  was  incurred.  There  being 
no  naval  officer  in  the  district,  the  division  was  adjudged  to  be  made  in  equal  proportions 
between  the  collects  and  surveyor. 

*  The  material  facts  of  these  cases  are  as  follows :  On  [  *  463  ] 
the  23d  of  November,  1808,  a  bond  was  executed  at  the 
custom-house  of  Petersburg,  in  Virginia,  to  the  United  States,  by 
Thomas  Pearse,  master  of  the  ship  Sally,  of  Philadelphia,  and  Robert 
AT  Adam,  Daniel  Filton,  and  George  Pegram,  jun.,  in  the  penal 
sum  of  $46,300,  upon  condition  that  if  the  cargo  of  said  vessel, 
consisting  of  830  hogsheads  of  tobacco,  intended  to  be  transported 
in  said  vessel  from  the  port  of  Petersburg  to  the  port  of  Boston,  in 
Massachusetts,  should  be  relanded  in  the  United  States,  the  danger 
of  the  seas  excepted,  then  the  obligation  to  be  void,  otherwise  to 
remain  in  full  force.  The  bond  was,  in  fact,  given  to  John  Shore, 
the  collector  of  the  district  of  Petersburg,  in  pursuance  of  the  second 
section  of  the  Embargo  Act  of  the  22d  December,  1807,  a  5.  A 
suit  was  afterwards  brought  by  the  said  collector  on  the  same  bond 
in  the  district  court  for  the  disixict  of  Virginia,  and  pending  the  pro« 
ceedings  in  said  court,  to  wit,  on  or  about  the  30th  of  October,  1811, 
John  Shore,  the  collector,  died ;  and  judgment  was  finally  recovered 
on  the  same  bond,  in  favor  of  the  United  States,  on  the  30th  of 
November,  1811.  On  the  26th  of  the  same  November,  John  Jones 
was  duly  appointed  and  commissioned  by  the  President  as 
collector  of  the  same  *  district,  and  he  qualified  as  such,  [  *  464  ] 
and  took  upon  himself  the  discharge  of  the  duties  of  the 
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office  ^n  the  14th  of  December,  1811 ;  until  which  time,  Thomas 
Shore,  who  was  deputy  collector  under  John  Shore  at  the  time  of 
his  decease,  continued,  as  such  deputy  collector,  to  discharge  the 
duties  of  the  office.  Mr.  Pegram  sued  out  a  writ  of  error  from  the 
said  judgment,  to  the  circuit  court  for  the  district  of  Virginia,  and 
Mr.  Pegram  having  died  pending  the  proceedings,  the  suit  was 
revived  by  his  administrator,  and  the  judgment  of  the  district  court 
WEts,  at  May  term,  1814,  affirmed  by  the  circuit  court.  At  the  time 
when  the  bond  was  taken  by  the  collector,  Andrew  Torbon  was  the 
surveyor  of  said  district  for  the  port  of  City  Point,  and  continued  in 
that  office  rmtil  his  death,  which  happened  after  the  conmiencement 
of  the  suit  on  said  bond,  and  before  the  rendition  of  judgment 
thereon,  and  was  succeeded  in  his  office  by  John  H.  Peterson,  who 
was  appointed  and  commissioned  on  the  3d  of  March,  1811,  and 
qualified  and  entered  upon  the  discharge  of  the  duties  of  that  office 
on  the  16th  of  the  same  month.  At  the  May  term  of  the  circuit 
court,  1814,  the  whole  debt  and  costs  recovered  by  the  judgmenti 
were  paid  into  court  by  the  administrator  of  Mr.  Pegram.  Ooes 
petitions  were  thereupon  filed  by  the  district  attorney  in  behalf  of 
the  United  States,  praying  the  whole  sum  to  be  paid  to  him,  or 
deposited  in  the  Bank  of  Virginia,  to  the  credit  of  the  treasurer  of 
the  United  States,  by  th§  present  collector  and  surveyor  of  the  district 
of  Petersburg,  and  by  the  representatives  of  the  deceased 
[  •  466  ]  collectcMT  and  surveyor,  *  praying  a  payment  over,  and  distri- 
bution of,  the  sum  so  recovered,  according  to  the  rights 
respectively  claimed  by  them.  A  bill  was  also  filed  on  the  chancery 
side  of  the  circuit  court,  by  the  representatives  of  the  deceased 
coUec^r  and  surveyor,  against  the  present  collector  and  surveyor, 
and  the  clerk  of  the  court,  praying  a  moiety  to  be  paid  over  to  them 
or  such  other  portion  as  they  w^re  entitied  to  by  law,  and  also  &ir 
general  relief.  Upon  the  hearing  of  the  cross  petitions,  the  circuit 
court  overruled  the  prayer  of  the  motion  of  the  district  attorney ; 
the  court  being  of  opinion  that  the  United  States  were  entitied  only 
to  a  moiety  of  •the  money,  and  that  tiie  same  ought  to  be  paid  to  tiie 
collector  of  the  district,  and  ordered  the  clerk  of  the  court  accordingly 
to  pay  the  same  to  John  Jones,  the  present  collector,  after  deducting 
therefrom  one  half  of  one  per  centum  for  his  conunission.  And  tiie 
court  bdng  divided  in  opinion,  whether  .the  other  moiety  should  be 
paid  to  the  said  collector,  to  be  distributed  by  him  according  to  law, 
as  this  court  should  direct,  or  without  any  direction  on  the  subjecti 
certified  the  same  question  to  the  supreme  court  Upon  the  hearing 
of  the  suit  in  chancery,  on  the  bill,  answer,  and  proof,  in  which  none 
of  the  facts  were  controverted,  a  question  occurred  before  the  coor^ 
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wbethei  the  lepresentatiYe  of  the  late  snrveyor,  in  right  of  hb  lutes* 
tate,  was  entitled  to  receive  the  moiety  of  that  portion  of  the  penalty 
which  is,  by  law,  to  be  distributed  among  the  several  revenue  officers 
of  the  district  wherein  the  penalty  was  incurred;  upon 
which  question  *the  court  was  divided,  and  the  same  ques-  [  *  466  ] 
tion  was  certified  to  this  court 

Swcmn^  for  Jones  ei  dL 

Wirty  for  Shore's  executor  et  al. 

Pinkney^  in  reply. 

•Story,  J.,  delivered  the  opinion  of  tiie  court,  and  after  [  *  468  ] 
stating  the  feicts,  proceeded  as  follows :  — 

As  the  United  States  have  not  asserted  any  claim,  the  first  ques- 
tion for  the  decision  of  the  court  is,  whether  the  present  collector  and 
surveyor,  the  actual  incumbent  in  office,  or  the  representatives  of 
the  late  collector  and  surveyor,  in  right  of  their  testator  and  intestate, 
are  entitled  to  the  moiety  of  the  money  received  in  satisfaction  of 
the  judgment  above  stated,  and  now  in  the  custody  of  the  circuit 
court* 

By  the  express  provisions  of  law,  aU  penalties  and  forfeitures 
accruing  under  the  embargo  acts,  with  a  few  exceptions,  not  appli" 
cable  to  this  case,  are  to  be  distributed  and  accounted  for  in  the 
manner  prescribed  by  the  collection  law  of  the  2d  of  March,  1799,  c. 
22.  To  this  latter  act,  therefore,  the  arguments  of  counsel  have  been 
chiefly  directed ;  and  upon  the  true  construction  of  the  89th  section 
of  the  act,  the  decision  of  this  cause  must  principally  rest 
•The  89th  section  enjoins  the  collector  witihin  whose  dis-  [•469} 
trict  a  seizure  shall  be  made,  or  forfeiture  incurred,  to  cause 
suits  for  the  same  to  be  commenced  without  delay,  and  prosecuted 
to  effect ;  and  authorizes  him  to  receive  firom  the  court  within  which 
a  trial  is  had,  or  from  the  proper  officer  thereof,  the  sums  so  received, 
after  deducting  the  proper  charges,  and  on  receipt  thereof  requires 
him  to  pay  and  distribute  the  same  without  delay,  according  to  law, 
and  to  transmit,  quarter-yearly,  to  the  treasury,  an  account  of  all  the 
moneys  received  by  him,  for  fines,  penalties,  and  forfeitures,  during 
such  quarter.  The  9l8t  section  declares  that  all  fines,  penalties,  and 
forfeitures,  recovered  by  virtue  of  the  act,  and  not  otherwise  appro* 
priated,  shaU,  after  deducting  all  proper  costs  and  charges,  be  disposed 

^  1  Stats,  at  Laige,  627. 
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of  as  follows,  namely,  ^  one  moiety  shall  be  for  the  use  of  the  United 
States,  and  be  paid  into  the  treasury  thereof^  by  the  collector  receiv- 
ing the  same ;  the  other  moiety  shall  be  divided  between  and  paid 
in  eqnal  proportions  to,  the  collector  and  navcd  officer  of  the  district, 
and  surveyor  of  the  port,  wherein  the  same  shall  have  been  incurred, 
or  to  such  of  the  said  officers  as  there  may  be  within  the  same 
district;  and  in  districts  where  only  one  of  the  aforesaid  officers  shall 
have  been  established,  the  said  moiety  shall  be  given  to  such  officer." 
Then  follow  provisions  referring  to  the  distribution  in  cases  where 
the  recovery  has  been  had  in  pursuance  of  information  given  by  any 
informer,  or  by  any  officer  of  a  revenue  cutter. 

It  is  argued  on  behalf  of  the  present  collector  and  snr- 
[  *470  ]  veyor,  that  upon  the  true  construction  of  these  clauses  *  no 

title  to  a  distributive  share  of  penalties  and  fcMrfeitures  vests 
until  the  money  has  been  actually  received  by  the  collector  from  the 
officer  of  the  court ;  and  that  upon  such  receipt  it  vests  in  the  proper 
officers  of  the  customs  who  are  then  in  office.  And  in  support  of 
this  argument  it  is  further  asserted  that  until  this  epoch  the  claim  is 
a  mere  expectancy  and  not  a  right,  the  interest  being  in  abeyance, 
uncertain,  and  contingent  An  attempt  has  been  made  to  press  the 
language  of  the  act  into  the  service  of  this  argument.  But  it  cer» 
tainly  will  not  support  it ;  the  language  of  the  act,  in  its  most  obvious 
import,  does  not  seem  to  have  contemplated  any  diarge  in  the 
officers  of  the  customs  between  the  time  of  the  accruing  and  tiie 
receipt  pf  the  penalty  or  forfeiture.  It  seems  principally  to  have 
been  adapted  to  cases  of  the  most  ordinary  occurrence,  and  it  ia  only 
by  an  equitable  constaruction  that  it  can,  in  aid  of  the  legislative 
intention,  be  brought  to  reach  the  present  case.  The  act  must 
receive  the  same  construction  in  relation  to  forfeitures  in  rem^  as  in 
relation  to  personal  penalties.  Both  are  distributal  in  the  same 
manner,  and  subject  to  the  same  rules.  The  case,  therefore,  will  be 
first  considered,  in  reference  to  forfeitures  in  renu 

Whenever  a  forfeiture  in  rem  accrues,  it  is  by  the  act  made  the 
duty  of  the  collector  to  seize  the  thing,  and  to  prosecute  a  suit  there* 
for,  to  final  judgment  The  law  conten^>lates  that  he  may  seize, 
upon  probable  cause  of  seizure,  not  simply  in  cases  of  p^sooal 
knowledge,  but  upon  the  information  of  others.    He  seizes,  however, 

at  his  peril ;  and  if  the  act  be  not  justifiable,  he  is  subject  to 
[  *471  ]  a  personal  responsibility  *fOT  all  damages.    He  is  placed, 

therefore,  in  a  situation  in  which  he  is  bound  to  act,  and  yet 
is  not  protected  against  the  legal  consequences  of  his  acts.  It  is 
unquestionably  with  a  view  to  stimulate  his  vigilance,  and  reward 
his  exertions,  that  the  law  has  given  him  a  share  of  the  forfeitoea 
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recovered  by  his  enterprise  and  activity.  And  yet  it  would  follow, 
upon  the  argument  which  has  been  stated,  that  the  collector  who 
seizes  might  be  liable  to  all  the  responsibility  of  the  act,  in  case  of  a 
failure,  without  receiving  any  of  the  firuits  of  his  toil,  if  crowned  with 
success.  This  certainly  would  seem  to  be  against  the  policy  of  the 
legislature,  as  well  as  against  the  plainest  rules  of  equity.  It  is  a 
maxim  of  natural  justice,  qui  sentU  commodum  sentire  debet  et  onus; 
and  the  words  of  a  statute  ought  to  be  very  clear  *h  t  should  lead  to 
a  different  determination.  But  the  case  is  not  lefk  to  the  result  of 
general  reasoning  upon  the  intent  and  policy  of  the  legislature.  It 
is  not  true,  that  the  right  of  a  seizing  officer  to  a  distributive  share  is 
a  mere  expectancy.  By  the  common  law,  a  party  entitled  to  a  share 
of  a  thing  forfeited,  acquires  by  the  seizure  an  inchoate  right,  which 
is  consummated  by  a  decree  of  condemnation,  and  when  so  consum- 
mated it  relates  back  to  the  time  of  the  seizure.  This  principle  is 
familiarly  applied  to  many  cases  of  forfeitures  to  the  crown ;  and 
even  in  respect  to  private  persons  entitled  to  forfeitures,  the  interest 
which  is  acquired  by  seizure  has  been  deemed  a  sufficient  titie  to 
sustain  an  action  of  detinue  for  the  property.  And  it  is  very  clear 
that  the  legislature  steadily  kept  in  view  this  principle  of 
the  •common  law;  fcwr  the  act  has  expressly  provided  that  [  ^472  ] 
any  officer  entitied  to  a  part  of  the  forfeiture  may  be  a  wit- 
ness at  the  trial ;  and,  in  such  a  case,  he  shall  lose  his  share  in  the 
forfeiture.  The  law,  therefore,  deems  him  a  party  having  a  real 
substantial  interest  in  the  cause,  and  not  a  mere  expectancy  —  '^  a 
fleeting  hope  that  only  keeps  its  promise  to  the  ear,  but  breaks  it  to 
the  sense."  It  is  true,  that  the  act  in  making  distribution  of  forfeit- 
ures speaks  of  the  parties  entitied  to  them  by  the  description  of  their 
office ;  but  it  cannot,  with  any  color  of  reason,  be  argued  that  this 
designation  of  office  meant  to  exclude  a  designatio  persorue.  On  the 
contrary,  it  is  most  manifest  that  the  act  meant  to  point  out  the  per- 
son entitied  by  a  description  of  his  office.  The  question  then  recurs, 
who  is  the  person  meant  under  this  description  of  office  ?  Is  it  the 
person  who  happens  to  be  in  office  when  the  forfeiture  is  received  ? 
Or  the  person  who  was  in  office  when  the  seizure  was  made,  and 
who  thereby  acquires  an  inchoate  right,  which  the  subsequent  judg- 
ment ascertained  and  fixed  ?  The  words  may  be  literally  applied 
indifferentiy  to  either ;  but,  in  point  of  law,  they  can  be  properly 
applied  only  to  him  who  has,  under  the  same  description  of  office, 
already  acquired  a  vested  title,  inchoate,  or  consummate,  in  the  for- 
feiture. This  construction  is  fortified  by  a  recurrence  to  other  pro- 
visions in  the  91st  section  of  the  act  It  is,  in  the  first  place,  provided 
that,  in  all  cases  of  forfeitures,  recovered  in  pursuance  of  information 
VOL,  III.  64  r^  1 

Digitized  by  VjOOQIC 


$88         SUPREME   COURT  OF   THE  UNITED   STATES. 
Jonef  V.  Shore's  Executor.    1  W. 

given  to  such  collector,  (pointing  to  the  collector  entitled  to  a  distrib- 
utive share,)  a  moiety  of  the  moiety  shall  be  given  to  the 
[  •473]  •informer.  The  grammatical  connection  of  the  words,  as 
well  as  the  obvious  exposition  of  the  clause,  supposes  that^ 
the  collector  who  receives  the  information,  and  commences  the  suit, 
is  the  person  entitled  to  the  distributive  share  of  the  forfeiture.  In 
the  next  place  it  is  provided,  that  when  the  forfeitures  are  recovered, 
in  consequence  of  any  information  given  by  any  officer  of  the  revenue 
cutter,  one  moiety  thereof  shall  be  distributed  among  the  officers  of 
such  cutter.  Can  there  be  a  doubt  that  the  persons  who  were 
officers  at  the  time  of  the  information,  and  not  those  who  were 
officers  at  the  time  of  the  receipt  of  the  forfeitures,  are  the  parties 
entitled  to  this  moieiy  ?  Yet  the  same  reasoning  applies  here,  witli 
equal  force,  as  in  the  case  of  the  collector.  So  by  the  Embargo  Act 
of  the  9th  January,  1809,  c.  72.  s.  12,^  forfeitures  recovered,  in  conse- 
quence of  any  seizure  made  by  the  commander  of  any  public  armed 
vessel  of  the  United  States,  are  to  be  distributed  according  to  the 
rules  of  the  Navy  Prize  Act  of  the  22d  of  April,  1800,  c.  33 ;«  and  it  is 
dear,  beyond  all  doubt,  that  the  parties  so  entitled  are  the  officers 
and  crew  at  the  time  of  the  seizure.  The  analogous  rule,  in  cases 
of  captures,  jwre  beUi^  is  here  expressly  alluded  to,  and  adopted  by  the 
legislature,  and  that  rule  stands  on  the  same  general  foundation  with 
that  of  the  common  law.  The  right  of  captors  to  prizes  is  but  an 
inchoate  right,  and,  until  a  condemnation,  no  absolute  title  attaches. 
But  when  condemnation  has* passed  upon  the  property,  it  relates 
back  to  the  capture,  and  although  the  parties  have  died  in 
[  ^474  ]  the  •intermediate  time,  the  title  vests,  in  propria  vigor e^  in 
their  representatives. 
Much  stress  has  been  laid  upon  the  clauses  in  the  89th  and  9l8t 
sections  of  the  collection  law  of  the  2d  March,  1799,  which  authorize 
the  collector  to  receive  from  the  proper  officer  of  the  court,  the 
moneys  recovered  in  suits  for  penalties  and  forfeitures,  and  which 
require  him  to  pay  and  distribute  the  same,  according  to  law,  among 
the  officers  of  the  customs,  and  other  parties  entitled  thereto.  But 
these  provisions  are  merely  directory  to  the  collector,  and  do  not  vest 
in  him  any  personal  right  to  the  money  received,  which  he  did  not 
before  possess ;  much  less  do  they  authorize  the  supposition  that, 
until  the  receipt,  no  title  vested  in  any  person.  It  might,  with  as 
much  force  and  propriety,  be  urged,  that,  until  the  same  epoch,  no 
right  to  the  other  moiety  vested  in  the  United  States ;  for  the  statute 
is  equally  mandatory  and  precise  in  this  case  as  in  the  other,    it 

^  2  Stats,  at  Large,  510.  >  lb.  45. 
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would,  however,  be  qtiite  impossible  to  contend,  upon  any  legal 
principles,  that  the  title  of  the  United  States  was  not,  to  all  intents 
and  purposes,  consummated  by  the  judgment  The  same  reasoning 
which  has  been  used  in  respect  to  forfeitures  in  rem^  applies  to  per- 
sonal penalties ;  and  it  is  unnecessary  to  repeat  it.  The  court  are 
clearly  of  opinion,  that  the  right  of  the  collector  to  forfeitures  in  rem 
attaches  on  seizure,  and  to  personal  penalties  on  suits  brought,  and 
in  each  case  it  is  ascertained  and  consummated  by  the  judgment ; 
and  it  is  wholly  inmiaterial  whether  the  collector  die  before 
or  after  the  judgment  And  they  are  further  *of  opinion  [  *475  ] 
that  the  case  of  the  surveyor  is  not,  in  this  respect,  distin- 
guishable, in  any  manner,  from  that  of  the  collector.  They  are, 
therefore,  of  opinion,  that  the  representatives  of  the  deceased  collector 
and  surveyor,  and  not  the  present  incumbents  in  office,  are  entitled 
to  the  distributive  shares  of  the  moiety  of  the  money  now  in  the 
registry  of  the  circuit  court 

The  next  question  is  as  to  the  proportions  in  which  this  moiety  is 
to  be  divided  between  the  representatives  of  the  collector  and  sur- 
veyor. Whatever  may  have  been  the  jNractice  in  the  district  of 
Petersburg,  the  words  of  the  act  admit  of  no  reasonable  doubt. 
The  moiety  is  to  be  divided  in  equal  proportions  between  the 
collector,  naval  officer,  and  surveyor,  or  between  sudi  of  the  said 
officers  as  there  may  be  in  the  district  There  was  no  naval  officer 
in  the  district  of  Petersburg,  and,  consequentiy,  the  division  must 
be,  in  equal  proportions,  between  the  collector  and  surveyor. 

It  is  the  unanimous  opinion  of  this  court,  that  it  be  certified  to 
the  circuit  court,  that  it  is  the  opinion  of  this  court :  — 

1st  In  the  case  of  the  United  States  against  Joseph  Jones  and 
others,  that  the  moiety  of  the  money  now  remaining  in  the  custody 
of  the  circuit  court,  in  the  proceedings  in  the  case  of  the  United  States, 
appellants,  against  Joseph  Jones  and  others,  mentioned,  should  be 
paid  to  the  said  Joseph  Jones,  collector  of  the  district  of  Petersburg,  to 
be  by  him  divided  in  equal  proportions  between  Thomas 
Shore,  as  he  is  executor  of  the  last  will  and  testament  *of  [  *  476  ] 
John  Shore,  deceased,  and  Reuben  M.  Gillian,  as  he  is 
admii.istrator  of  the  goods  and  efiects  of  Andrew  Teurbone,  deceased. 

2.  In  the  case  of  Thomas  Shore  and  another  ageiinst  Joseph  Jones 
and  others,  that  the  representative  of  the  late  surveyor,  in  right  of 
his  intestate,  was  entitied  to  receive  one  moiety  of  that  portion  of 
ihe  penalty  in  the  proceedings  mentioned,  which  is  by  law  to  be 
distributed  among  the  several  revenue  officers  of  the  district  wherein 
the  penalty  was  incurred. 

4  W.  74;  8  W.  312;  10  W.  246;  10  H.  109. 
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1  W.  476. 

Under  the  act  of  the  legislamre  of  Tennessee,  passed  in  1797,  to  expUia  an  act  of  the  legia- 
latnre  of  North  Carolina,  of  1715,  a  possession  of  seven  jears  is  a  bar  only  when  held 
nnder  a  grant,  or  a  deed  founded  on  a  grant 

The  Act  of  Assembly  vesting  lands  in  the  trustees  of  the  town  of  Nashville,  is  a  grant  of 
those  lands,  and  when  the  defendant  showed  no  title  nnder  the  trustees,  nor  nnder  any 
other  grant,  his  possession  of  seven  years  was  held  insufficient  to  protect  his  title,  or  bar 
that  of  the  plaintiff  under  a  conveyance  from  the  trustees.  I 

Error  to  the  circuit  court  for  the  district  of  West  Tennessee. 
This  was  an  ejectment  for  one  moiety  of  a  lot  of  land  lying  in 
Nashville. 

[  •  477  ]      Humphries  and  *  Jones  for  the  plaintiff  in  error. 

P.  B.  Key  and  9w(mn^  for  the  defendant. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  legislature  of  North  Carolina,  while  Tennessee  was  a  part  of 
that  State,  passed  an  act  establishing  the  town  of  Nashville,  and 
vesting  200  acres  of  land  in  trustees,  to  be  laid  off  in  lots,  ^  and  sold, 
and  conveyed  in  the  manner  prescribed  by  the  act  On  the  1st  of 
July,  1784,  subsequent  to  the  passage  of  the  act  establishing  the 
town,  the  trustees  executed  a  deed  regularly  conveying  the  lot,  iot  a 
moiety  of  which  this  suit  was  brought,  to  Abednego  Lewellin.  On 
the  1st  of  April,  1810,  Shadrack  Lewellin,  heir  at  law  of  Abednego, 
who  had  then  attained  his  full  age  of  twenty-one  years,  for  seven 
years  and  upwards,  executed  a  deed  conveying  the  land  in  contro- 
versy to  Francis  May ;  after  which,  and  previous  to  the  institution 
of  this  suit,  Francis  May  conveyed  the  same  land  to  the  lessor  of  the 
plaintiff.  The  defendant  produced  a  deed  dated  the  2d  of  February, 
1793,  executed  by  a  certain  Josiah  Love,  and  purpcwrting  to  convey 
the  land  in  controversy  to  William  T.  Lewis.  It  appeared  in  evi- 
dence that  Lewis  had  purchased  the  land  fairly,  and  paid  a  valuable 
consideration  for  it,  and  that  at  the  time  no  person  was  in  possession 
of  it.  Immediately  after  this  conveyance,  Lewis  entered  into,  and 
took  full  possession  of,  the  premises,  made  valuable  improvements 
thereon,  and  continued  so  possessed  until  tiie  14th  of  Feb- 
[  ^478  ]  ruary,  'ISIO,  when  he  sold  and  conveyed  the  same  to 
WilUam  Easton,  the  defendant,  wiio  entered  into  and  iofjk 
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possession,  and  continued  peaceably  possessed  thereof,  until  the  12th 
of  November,  1810,  when  this  suit  was  instituted.  Upon  this  testi- 
mony, the  defendant's  counsel  moved  the  court  to  instruct  the  jury 
that  the  defendant  was  protected  in  his  possession  of  the  premises 
by  the  laws  of  the  land,  and  that  by  virtue  of  the  said  laws  the 
plaintiff  was  barred  firom  recovering  the  said  parcel  of  ground  and 
premises.  On  this  question  the  judges  were  divided  in  opinion,  which 
question  and  division  have  been  certified  to  this  court,  as  prescribed 
by  law. 

The  evidence  is  not  so  stated  on  the  record  as  to  present  any  point 
for  the  consideration  of  this  court,  other  than  the  question  whether  a 
possession  of  seven  years  is,  in  this  case,  a  bar  to  the  plaintiff's  action. 
This  question  depends  on  the  construction  of  an  act  of  the  legisla- 
ture of  Tennessee,  passed  in  the  year  1797,  to  explain  an  act  of  the 
legislature  of  North  Carolina,  passed  in  the  year  1715. 

The  act  of  1715,  afker  affirming,  in  the  first  and  second  sections, 
certain  irregular  deeds,  previously  made,  under  which  possession  had 
been  held  for  seven  years,  enacts,  in  the  third  section, ''  that  no  per- 
son, or  persons,  or  their  heirs,  which  hereafter  shall  have  any  right, 
or  title,  to  any  lands,  tenements,  or  hereditaments,  shall  thereunto 
enter  or  make  claim,  but  within  seven  years  after  Ms,  her,  or 
their  right  or  title  shall  descend  or  accrue ;  and  in  *  default  [  *  479  ] 
thereof  such  person  or  persons  so  not  entering  or  making 
defioLult,  shall  be  utterly  excluded  and  disabled  firom  any  entry  or 
claim  thereafter  to  be  made."  The  fourth  section  contains  the  usual 
savings  in  favor  of  infants,  &c.,  who  are  authorized,  within  three 
years  after  their  disabilities  shall  cease,  <<  to  commence  his  or  her  suit, 
or  make  his  or  her  entry."  Persons  beyond  sea  are  allowed  eight 
years  after  their  return ;  <'  but  that  all  possesions  held  without  suing 
such  claim  as  aforesaid,  shall  be  a  perpetual  bar  against  all,  and  all 
manner  of  persons  whatever,  that  tiie  expectation  of  heirs  may  not, 
in  a  short  time,  leave  much  land  unpossessed,  and  titles  so  perplexed 
that  ho  man  will  know  firom  whom  to  take  or  buy  land." 

The  judges  and  lawyers  of  the  State  of  North  Carolina  have  been 
much  divided  on  the  construction  of  this  act;  some  maintaining  that, 
like  other  acts  of  limitation,  it  protects  mere  naked  possession; 
others,  that  the  first  and  second  sections  (which  are  retrospective) 
have  such  an  influence  on  the  third  and  fourth,  (which  are  prospec- 
tive,) as  to  limit  their  operation  to  a  possession  acquired  and  held  by 
color  of  title.  This  court  is  relieved  firom  an  inveaiigation  of  these 
doubts  by  a  case  decided  in  the  supreme  court  of  North  Carolina,  in 
which  it  was  finally  determined  that  the  act  of  1715  afforded  pro- 
tection to  those  only  who  held  by  col(»r  of  title.    This  contest  was 

54  • 

Digitized  by  VjOOQIC 


642         SUPREME  COURT  OF  THE  UNITED  STATES. 

Pattoii*8  Lessee  v.  Easton.    1  W. 

maintained  as  strenaously  in  Tennessee,  after  its  separation  horn 
North  Carolina,  as  in  the  present  State.     Anterior  to  the  decision  of 

the  supreme  court  of  North  Carolina,  which  has  been  men- 
[  •  480  ]  tioned,  •the  legislature  passed  an  act  to  settle  "  the  trae 

construction  of  the  existing  laws  respecting  seven  years' 
possession,"  in  which  it  is  enacted,  <<  that  in  all  cases  wherever  any 
person  or  persons  shall  have  had  seven  years'  peaceable  possession 
of  any  land,  by  virtue  of  a  grant,  or  deed  of  conveyance  founded 
upon  a  grant,  and  no  legal  claim  by  suit  in  law,  by  such,  set  up  to 
said  land,  within  the  above  term,  that  then,  and  in  that  case,  the 
person  or  persons  so  holding  possession  as  aforesaid,  shall  be  enti<- 
tied  to  hold  possession  in  preference  to  all  other  daimants,  sudi 
quantity  of  land  as  shall  be  specified  in  his,  her,  or  their  said  grant, 
or  deed  of  conveyance  founded  on  a  grant,  as  aforesaid."  The  act 
then  proceeds  to  bar  the  claim  of  tiiose  who  shall  neglect,  for  the 
t^m  of  seven  years,  to  avail  themselves  of  any  title  they  may  have. 
As  not  unfirequently  happens,  this  explanatory  law  generated  as 
many  doubts  as  the  law  it  was  intended  to  explain.  On  the  one 
part  it  was  contended,  that,  being  designed  for  tibe  sole  purpose  of 
removing  all  uncertainty  respecting  the  construction  of  the  act  of 
1715,  its  provisions  ought  to  be  limited  to  its  avowed  object;  and  a 
doubt  had  never  existed  whether  it  was  necessary  for  a  person  in 
possession  to  show  more  than  a  color  of  title,  a  deed  acquired  in 
good  fedth,  in  order  to  protect  himself  under  that  act ;  so  nothing 
further  ought  to  be  required  in  order  to  enable  him  to  avail  himself 
of  the  act  of  1797.  That  if  it  should  be  necessary  to  trace  a  title  up 
to  a  grant,  the  act  of  1797,  instead  of  quieting  possession,  would,  in 

process  of  time,  strip  a  very  long  possession  of  that  protect- 
[  •  481  ]  ing  •quality  which  the  policy  of  all  other  countries  bestowed 

upon  it;  that  the  act  of  1797  was  obviously  drawn  with  so 
much  carelessness  as,  in  some  of  its  parts,  to  exclude  the  possibility 
of  a  literal  construction ;  and,  for  this  reason,  a  more  liberal  con- 
struction would  be  admissible  in  order  to  effect  its  intent.  It  was, 
therefore,  insisted  not  to  be  necessary  for  the  defendant,  holding  pos- 
session under  a  bond  fide  conveyance  of  lands  which  had  been 
actually  granted,  to  deduce  his  title  firom  the  grant ;  but  that  it  was 
sujficient  to  show  liiat  the  land  had  been  granted,  and  that  he  held  a 
peaceable  possession  of  seven  years  under  a  deed.  On  the  other 
part  it  was  contended,  that,  on  this  point,  there  is  no  ambiguity  in 
the  words  of  th9  act.  The  seven  years'  possession,  to  be  availablei 
must  be  <<  by  virtue  of  a  grant,  or  of  a  deed  founded  on  a  grant." 
It  is  as  essential  that  the  deed  should  be  founded  on  a  grant,  as  that 
a  deed  should  exist     A  possession  of  seven  years  does  no  m<»e  ia 
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ihe  one  case  than  in  the  other  bar  a  legal  title.  The  words  of  the 
act  being  perfectly  clear,  they  mnst  be  understood  in  their  natural 
sense.  When  confined  to  different  deeds  founded  on  the  same  patent, 
or  to  deeds  founded  on  different  patents,  for  the  same  land,  although 
some  cases  of  fair  possession  may  be  excluded  from  their  operation, 
yet  they  will  apply  to  the  great  mass  of  cases  arising  in  the  country. 
This  question,  too,  has,  at  length,  been  decided  in  the  supreme 
court  of  the  State.  Subsequent  to  the  division  of  opinion  on  this 
question,  in  the  ckcuit  court,  two  cases  have  been  decided 
in  the  supreme  'cotirt  for  the  State  of  Tennessee,  which  [  •482  ] 
have  settled  the  construction  of  the  act  of  1797.  It  has  been^ 
decided,  that  a  possession  of  seven  years  is  a  bar  only  when  held 
"  Ijjinder  a  grant,  or  a  deed  founded  on  a  grant'*  The  deed  must  be 
connected  with  the  grant  This  court  concurs  in  that  opinion.  A 
deed  cannot  be  ^founded  on  a  grant''  which  gives  a  title  not 
derived  in  law  or  equity  from  that  grant ;  and  the  words  founded  on 
a  grant,  are  too  important  to  be  discarded.  The  act  of  assembly 
vesting  Icmds  in  the  trustees  of  the  town  of  Nashville,  is  a  grant  of 
those  lands,  and  as  the  defendant  shows  no  title  under  the  trusteis, 
nor  under  any  other  grant,  his  possession  of  seven  years  cannot  pro- 
tect his  title,  nor  bar  that  of  the  plaintiff.  And  this  is  to  be  certified 
to  the  circuit  court  for  the  district  of  West  Tennessee. 

Certificate  for  the  plamtiff* 

9  W.  541 ;  3  P.  241 ;  6  P.  291 ;  U  H.  414. 


Boss  and  Morrison  v.  Rbed. 

1  W.  482. 

Where  the  plaintiff  in  ejectment  claimed  title  to  lands  in  the  State  of  Tennesaee,  under  a 
grant  from  said  State,  dated  the  26th  of  April,  1809,  foanded  on  an  entry  made  in  tiie 
entry  taker's  oflSce  of  Washington  ooanty,  dated  the  2d  of  January,  1779,  in  the  name 
of  J.  M'Dowell,  on  which  a  warrant  issued  on  the  17th  of  May,  1779,  to  the  plaintiff,  ag 
the  assignee  of  J.  McDowell,  and  the  defendants  claimed  under  a  grant  from  the 
Sute  of  North  Carolina,  dated  the  *9th  of  August,  1787,  it  was  determined  that  [  *483  ] 
the  prior  entry  might  be  attached  to  a  junior  grant  so  as  to  overreach  an  elder 
grant,  and  that  a  survey  having  been  made,  and  a  grant  issued  upon  McDowell's  entry, 
in  the  name  of  the  plaintiff,  calling  him  assignee  of  McDowell,  was  primS  Jbei$  evidence 
that  the  entry  was  the  plaintiff's  property;  and  that  a  warrant  is  sufficiently  certain  to  be 
sustained,  if  the  objects  called  for  are  identified  by  the  testimony,  or  unless  the  calls  would 
eqofUy  well  init  more  than  one  plaoe. 
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Error  to  the  circuit  court  for  the  district  of  East  Tennessee. 

The  defendant  in  error,  who  was  plaintiff  in  the  court  below, 
claimed  title  under  a  grant  from  the  State  of  Tennessee,  bearing  date 
the  26th  day  of  April,  1809,  founded  on  an  entry  made  in  the  entry 
taker's  office  of  Washington  county.  No.  975,  dated  on  the  2d  day 
of  January,  1779,  in  the  name  of  John  McDowell,  for  600  acres  of 
land,  on  which  a  warrant  issued  on  the  17th  day  of  May,  1779.  The 
defendants  in  the  court  below,  now  plaintiffs  in  error,  claim  under  a 
grant  firom  the  State  of  North  Carolina  to  John  Henderson,  dated 
the  9th  of  August,  1787,  and  a  deed  of  conveyance  from  John  Hen- 
derson tp  the  defendant,  Boss,  duly  executed  and  registered.  Morrison 
held  as  a  tenemt  under  Ross. 

At  the  trial  of  the  cause,  a  bill  of  exceptions  was  taken  by  the 
defendants,  in  which  was  stated  a  transcript  taken  from  the  book 
procured  from  the  office  of  the  secretary  of  state  of  the  United 
States,  which  contains  reports  of  the  lands  entered  in  Sullivan  and 
Washington  counties ;  also  a  copy  of  the  warrant  issued  to  John 
IVrDowell  for  500  acres  of  land,  both  of  which  are  certified  by  the 
#  derk  to  the  commissioner  of  East  Tennessee.     Also  the 

[  •484  ]  grants  under  •which  each  party  claims,  the  deed  of  convey- 
ance from  Henderson  to  Boss,  together  with  the  viva  voce 
testimony  of  the  witnesses  produced.  It  then  proceeds  to  state 
(<  that  the  defendants  contended,  1st,  That  having  the  eldest  grant, 
the  plaintiff  could  not  recover,  unless  he  had  shown  a  prior  entry, 
which  the  law  would  consider  special  for  the  place  now  claimed,  and 
produced  satisfactory  evidence  that  the  right  was  vested  in  him. 
That  as  no  proof  had  been  given  that  Beed  had  ever  purchased  or 
paid  any  consideration  for  McDowell's  entry,  he  could  not,  in  virtue 
of  that  entry,  entitle  himself  to  a  verdict  That  the  mere  statement 
in  the  survey  and  grant  that  Beed  was  assignee  of  McDowell,  was  no 
evidence  whatever  of  that  fact.  2.  That  if  such  proof  had  been 
given,  still  he  could  not  recover,  because  the  proof  shows  that  the 
objects  called  for  in  the  entry  existed  at  two  places,  some  distance 
from  each  other ;  and,  therefore,  the  entry  was  ambiguous  cmd  doubt- 
ful But  the  court  charged  and  instructed  the  jury  that  the  circum- 
stance of  a  survey  having  been  made,  and  a  grant  issued  upon 
McDowell's  entry,  in  the  name  of  ^ed,  calling  him  assignee  of 
M'Dowell,  WHsprimd  facie  evidence  that  the  entry  was  the  property 
of  Beed.  And  that  it  was  true  if  the  calls  in  an  entry  would  equally 
well  suit  more  than  one  place,  it  would  not  be  considered  special  for 
either  place ;  but  it  was  for  the  jury  to  determine,  from  the  evidence, 
whether  the  place  spoken  of  on  the  south  side  of  Holston  would  as 
well  suit  the  calls  of  the  entry  as  the  one  on  the  north  side ;  and  that, 
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except  for  James   King's  testimony,  he  had  hardly  ever 

•heard  an  entry  better  established  liian  the  one  now  mider  [  * 485 ] 

consideration." 

There  was  a  verdict  and  judgment  in  favor  of  the  plaintiff,  and 
the  cause  was  brought  up  to  this  court  by  writ  of  error. 

Todd,  J.,  delivered  the  opinion  of  the  court 

It  is  now  objected  by  the  plaintifis  in  error,  that  the  transcript  first 
mentioned  contains  nothing  but  a  naked  designation  of  number,  date 
person's  name,  and  number  of  acres,  but  no  description  of  the  land 
whatever ;  not  even  specifying  the  county  where  situate. 

To  this  objection  it  may  be  answered,  that  it  is  a  fact,  which  will 
appear  from  the  reports  of  cases  decided  in  the  courts  of  Tennessee, 
that  the  books  containing  entries  for  land  in  the  counties  of  Sullivan 
and  Washington  have  been  lost  or  destroyed.  It  is  also  a  fact  that 
the  original  of  the  transcript  under  consideration  was  directed,  by  a 
statute  of  Tennessee,  to  be  procured  and  deposited  in  the  commis- 
soner's  office ;  and  copies  therefrom,  certified  by  the  clerk,  are  declared 
to  be  evidence  in  the  courts  of  that  State ;  but  a  conclusive  answer  is 
furnished  by  an  examination  of  the'  bill  of  exceptions ;  it  was  not 
objected  to  in  the  court  below. 

The  same  answers  may  also  be  given  to  the  objection  taken  to 
the  copy  of  the  warrant. 

Under  the  laws  of  North  Carolina  for  appropriating  the  vacant 
lands,  an  entry  is  made  with  the  entry  taker  before  a  warrant 
issues;  the  warrant  describes  •the  land  specified  in  the  [•436] 
entry ;  the  special  or  locative  calls  for  appropriation  of  the 
land  can  be  seen  and  examined  as  well  from  a  view  of  the  warrant 
as  from  the  entry.  In  consequence  of  various  frauds  respecting 
warrants,  they  were  by  law  to  be  submitted  to  a  board  of  commis- 
sioners, and  if  decided  to  be  valid,  the  original  was  deposited  with 
the  commissioner,  *and  copies,  certified  by  the  clerk,  were  to  be 
received  in  evidence.  The  copy  of  the  warrant,  in  this  case,  corre- 
sponds with  these  regulations,  and  was  properly  received,  nor  was  it 
objected  to  in  the  court  below. 

The  practice  in  the  courts  of  Tennessee,  of  attaching  a  prior  entry 
to  a  junior  grant,  to  overreach  an  elder  grant  in  an  action  of  eject- 
ment, was  brought  into  the  view  of^  and  recognized  by,  this  court,  in 
the  case  of  Polk  v.  Wendal  et  oL  9  c.  87 ;  it  is  therefore  not  now  to 
be  departed  from. 

The  location  in  this  case,  upon  the  face  of  the  warrant,  appears  to 
be  sufficiently  certain  to  be  sustained,  if  the  objects  called  for  are 
identified  by  the  testimony,  or  unless  the  calls  would  equally  well 
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suit  more  than  one  place.  These  were  questions  properly  submitted 
to  the  jury;  there  was,  therefore,  no  error  in  the  charge  and  instruc- 
tion given  on  this  point  Nor  was  there  error  in  the  residue  of  the 
instruction.  It  is  a  general  principle  to  presume  that  public  officers 
act  correctly  until  the  contrary  be  shown.  It  must,  therefore,  be  pre- 
sumed that  the  officer,  when  he  surveyed  IVFDoweU's  entry, 
[  •  487  ]  in  Reed's  name,  had  sufficient  evidence  produced  *  to 
satisfy  him  that  Reed  was  the  owner  of  it,  and  this  presump- 
tion is  increased  by  the  act  of  another  officer  in  issuing  the  grant ; 
these  circumstances  furnished  primd  facie  evidence,  a;fc  least,  that  he 
was  the  owner. 

Judgmeni  tJ^firmed. 
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ABANDONMENT. 

Usder  a  poBcj*  insuring  against  ^  nnlawftil  arrests,  restraints,  and  detunments,"  die 
assured  cannot  abandon  on  account  o£  restraint  o£  tlie  vessel  from  entering  a  Uock- 
aded  port,  the  royage  being  therebjr  broken  np,  because  such  restraint  is  not 
nnlawfaL    MCaU  t.  The  Marine  Insurance  Company^  24. 

Insurance,  3. 

ABATEMENT. 
1.  The  commencement  of  another  suit  for  the  same  cause  of  action  in  the  court  of 
another  State  since  the  last  continuance,  cannot  be  pleaded  in  abatement  of  the 
originial  suit    Renner  t.  Marshall^  526. 
8.  If  matter  in  abatement  is  pleaded  puis  darrein  coniinuancef  the  judgment,  if  against 
the  defendant,  is  peremptory.    Ih. 

Writ  of  Right,  2. 

ACKNOWLEDGMENT 
Ldotations,  &C.,  2. 

ACTION. 
AsaiaNMSNT;  Bills  of  Exchakqb,  &o.;  Parties,  1. 

ADMIRALTY. 
Amendment;  Jurisdiction;  Praotiob;  Prize, 4. 

ADVERSE  POSSESSION. 
Deed,  1 ;  Limitations,  &C.,  4.  6-8 ;  Ssism  and  Disseisin. 

AfTIDAVrr. 
Further  Proof,  8 ;  Prize,  58.  H. 

AGENT. 
PAizb,  41-44.  48.  58.  54;  Sale,  8.  4;  Treaty,  1. 

ALIEN. 
Rescission  of  Contract;  Treaty,  8. 
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ALTERATION  OF  INSTRUMENTS. 
Bond,  8;  Deed,  S;  Public  Lands,  19. 

AMENDMENT. 
The  circuit  conrt  may,  upon  appeal,  allow  the  introduction  of  a  new  allegation  into  an 
information,  in  admiralty,  by  way  of  amendment    The  Edward^  540. 
Pbactige  ;  Prize,  6.  7. 

ANSWER. 

1.  The  answer  of  one  defendant  in  chancery  is  not  evidence  against  his  codefendant; 
nor  is  his  deposition,  although  he  had  been  discharged  under  the  act  (^  assembly  of 
Rhode  Island,  of  1 767,  from  all  debts  and  contracts  prior  to  the  date  of  the  dischatge, 
and  although  the  debt  in  suit  was  a  debt  contracted  prior  to  such  discharge,  the  debt 
having  been  contracted  in  a  foreign  country.  Clary  $  Executors  v.  Van  Biems- 
dyk,  804. 

2.  An  answer  in  chancery,  although  positiye,  and  directly  responnve  to  an  allegation 
in  the  bill,  may  be  outweighed  by  circumstances,  especially  if  it  be  respec^g  a  fact 
which,  in  the  nature  of  things,  cannot  be  within  the  personal  knowledge  of  the 
defendant    lb. 

8.  It  is  error,  in  the  orphan's  court  for  the  county,  of  Washington,  in  the  District  of 
Ck>lumbia,  to  decide  a  cause  against  the  answer  of  a  defendant,  if  the  answer  had 
not  been  denied  by  a  replication,  and  there  be  no  evidence  in  the  record  contradict- 
ing that  answer.    Gettings  v.  Burch*8  Administratrix^  888. 

APPEAL. 
An  appeal  lies  to  this  court  fVom  the  sentence  of  the  circuit  court  of  tihe  Dktrict  of 
Columbia,  affirming  the  sentence  of  the  orphan's  court  of  Alexandria  county,  which 
dismissed  a  petition  to  revoke  the  probate  of  a  wilL     Carter^s  Heirs  v.  Cutting^  114. 

ASSIGNMENT. 
A  nominal  plaintiff,  suing  for  the  benefit  of  his  assignee,  cannot,  by  a  dismissal  of  the 
suit  under  a  collusive  agreement  with  the  defendant,  create  a  valid  bar  against  a 
subsequent  suit  for  the  same  cause  of  action.     Welch  v.  MandeviUe^  581. 
Public  Lands,  6 ;  Sale,  7. 

ASSUMPSIT. 
LnnTATioNB,  ftc,  6. 

ATTACHMENT. 
An  equity  of  reden^on  of  real  estate  in  Maryland  is  liable  to  attachment    ProU  t. 
Ldto,  428. 

BARRATRY. 
Shippino. 

BILL  IN  EQUTTT. 
E^inTT,  2 ;  Pasties,  2 ;  Specifio  Perforhanob,  2. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
I.  A  promissory  note,  given  by  one  member  of  a  commerdal  company,  to  another 
member,  for  the  use  of  the  company,  will  nudntain  an  action  at  law  by  the  promisee 
in  his  own  name,  agunst  the  maker,  notwithstanding  the  money,  when  recovered, 
would  belong  to  the  company.     Van  Ness  v.  Forrest^  10. 
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8.  By  makiiig  a  note  payable  at  a  bank,  Hie  maker  waives  his  right  to  offset  a  elaim 
against  the  payee,  in  an  action  by  the  bank.  Mandemlle  t.  The  Union  Bank  of 
Georgetown^  288. 

Mortoagb;  Plbadino;  Witness. 

BLOCKADE. 
Abandonment. 

BOND. 

1.  If  a  statute  direct  a  bond  to  be  taken  before  a  clearance  granted,  one  taken  after- 
wards is  not  necessarily  inyalid.    Speake  y.  The  United  States,  242. 

2.  Where  the  law  requires  a  bond  in  a  penal  sum,  equal  to  double  the  value  of  the 
vessel,  both  parties  are  estopped,  in  the  absence  of  fraud,  oppression,  and  circum- 
vention, from  denying  that  the  penal  sum,  inserted  by  mutual  consent,  was  in  &ct 
double  that  value,    lb. 

8.  A  bond  is  not  avoided  by  erasing  the  name  of  one  obligor,  and  inserting  the  name 
of  another  after  delivery,  by  consent  of  all  parties,  proved  by  parol    lb. 

4.  Where  a  bond  was  given  by  the  agent  of  an  unincorporated  joint-stock  company, 
to  the  directors,  for  the  fiuthful  perfonnance  of  his  duties,  &c.,  while  he  held  the 
office,  and  the  directors  were  appointed  annually,  and  changed  before  a  breach  of 
the  condition  of  the  bond,  the  agent  and  his  sureties  were  held  liable  to  an  action 
brought  by  the  obligees  after  they  had  ceased  to  be  directors.  Anderson  v.  Long- 
den,  475. 

Bottomrt;  Embaboo,  4;  Marshal;  Poor  Debtors;  Statutes,  6 ;  Writ  of 

^RROR,  8. 

BOTTOMRY. 

1,  To  support  a  bottomry  bond,  given  by  the  master,  it  must  appear  that  the  advances 
were  made  for  repairs  or  supplies,  necessary  for  effectuating  the  objects  of  the  voy- 
age, or  the  safety  of  the  ship,  and  that  they  could  not  have  been  obtained  on  the 
credit  of  the  owner.     JTie  Aurora,  477. 

2.  If  there  be  a  stipulation  for  bottomry  when  the  advances  are  made,  it  must  be 
understood  in  reference  to  the  then  next  voyage ;  and  if  the  bond  be  not  taken,  and 
that  voyage  u  made,  it  is  waived.    1  b. 

8.  A  creditor  who  advances  his  money  in  good  fidth  to  relieve  the  ship  from  an  actual 
arrest  for  repairs  and  supplies  constituting  a  lien  by  the  marine  law,  may  stipulate 
for  a  bottomry  bond ;  but  a  mere  threat  of  arrest  by  a  general  creditor  is  not  suffi- 
cient   lb. 

4.  If  different  claims  are  embraced  in  such  a  bond,  some  of  which  would  and  some 
would  not  support  it,  it  is  the  duty  of  the  creditor  clearly  to  distinguish  them,  and 
show  their  respective  origin  and  character.    lb, 

5.  A  second  bond,  including  what  was  due  upon  an  original  invalid  bond,  cannot  be 
.  •  supported  for  that  amount    lb. 

Prize,  61. 

CAPTURE. 
1.  In  order  to  constitute  a  capture,  some  act  should  be  done  indicative  of  an  intention 
%    to  seise  and  to  retain  as  prise ;  it  is  sufficient  if  such  intention  u  fairly  to  be  inferred 

from  the  conduct  of  the  captor.     The  Grotius,  884. 
S.  The  fact,  that  the  commander  of  a  private  armed  vessel  was  an  alien  enemy  at  the 
time  of  the  capture  made  by  him,  does  not  invalidate  such  capture.     The  Mary  and 
iSuson,  461. 

VOL.  III.  55 
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hcrmaaxATiovAJL  Law,   8;  Juribdiotion;  Pbizb,  S3.  99.  38.  S2.  S6.  S7.  53-li7; 

Salyagb;  Skamek. 

CASE  QUESHONEIX 

JUBIBDICTION,  2. 

CHAMPERTY. 
Deed,  1. 

CHANCERY. 

EgUTTT. 

CHARITY. 
Church,  8-13. 

CHARTER  PARTY. 
Shipping. 

CHEROKEE  INDIANa 
Public  Lands,  27.  38 ;  Tbeatt,  1. 

CHURCH, 
L  The  religious  establishment  of  England  was  adopted  by  the  colony  of  Yh^g^oua, 
together  with  the  common  law  upon  that  subject,  as  &r  as  it  was  BpplicaUe  to  the 
circumstances  of  the  colony.     Terrett  t.  Tayhr^  249. 

3.  The  act  of  Yii^nia  of  1776,  confirming  to  the  church  its  rights  to  lands,  was  not 
inconsistent  with  the  constitution  or  bill  of  rights  of  Virginia ;  nor  did  the  acts  of 
1784,  c.  88,  and  1785,  c.  87,  infringe  any  of  the  rights  intended  to  be  secured  under 
the  constitution,  either  civil,  political,  or  religious.    lb. 

8.  The  acts  of  1798,  c.  9,  and  1801,  c.  5,  so  &r  as  they  go  to  divest  the  Episcopal 
church  oi  the  property  acquired  previous  to  the  Revolution,  by  purchase  or  donap 
tion,  are  unconstitutional,  and  inoperative.    lb. 

4.  The  act  of  1 798,  c.  9,  merely  repeals  the  statutes  passed  respecting  the  church  since 
the  Revolution ;  and  left  in  full  operation  all  the  statutes  previously  enacted,  so  &t 
as  they  are  not  inconsistent  with  the  present  constitution.    lb. 

5.  The  freehold  of  the  church  lands  is  in  the  parson.     lb. 

6.  Church-wardens  are  not  a  corporation  for  holding  lands*    1  b. 

7.  Church  lands  cannot  be  sold  without  the  joint  consent  of  the  parson  (jf  tliere  be 
one)  and  the  vestry,    lb. 

8.  The  Church  of  England  b  not  a  body  corporate,  and  cannot  receive  a  donation  eo 
nomine. 

9.  A  grant  to  the  church  of  such  a  place  is  good  at  common  law,  and  vests  the  fee  in 
the  parson  and  his  successors. 

10.  If  such  a  grant  be  made  by  the  crown,  it  cannot  be  resumed  by  the  crown  at  its 
pleasure,    lb. 

11.  Land,  at  conmoon  law,  may  be  granted  to  pious  uses  before  there  is  a  grantee  in 
existence  competent  to  take  it,  and  in  the  mean  time  the  fee  will  be  in  abey- 
ance,   lb. 

13.  Such  a  grant  cannot  be  resumed  at  the  pleasure  of  thecrown.    lb. 

18.  The  common  law,  so  &r  as  it  rdated  to  the  erection  of  E^nscqpal  churches,  the 
ri|^  to  present  or  collate  to  such  churches,  and  the  corporate  capacity  of  the  par> 
sons  thereof  to  take  in  succession,  was  recognized  and  adopted  in  New  Hanqh 
shire.    76. 


Digitized  by  VjOOQIC 


INDEX.  651 

14.  It  belonged  ezclusiTely  to  the  crown  to  erect  the  church,  in  each  town,  that  shonld 
be  entitled  to  take  the  glebe,  and  upon  such  erection  to  collate,  through  the  gover- 
nor, a  parson  to  the  benefice.    lb. 

15.  A  Toluntary  society  of  Episcopalians  within  a  town,  unauthorized  hy  the  crown, 
could  not  entitle  themselves  to  the  glebe,    lb, 

16.  Where  no  such  church  was  dulj  erected  by  the  crown,  the  glebe  remained  as  an 
Juereditas  Jacens,  and  the  State,  which  succeeded  to  the  rights  of  the  crown,  might, 
with  the  assent  of  the  town,  alien  or  incumber  it ;  or  might  erect  an  Episcopalian 
church  therein,  and  collate,  either  directly,  or,  through  the  vote  of  the  town,  indi- 
rectly, its  parson,  who  would  thereby  become  seised  of  the  glebe  jure  eccUsuB^  and 
be  a  corporation  capable  of  transmitting  the  inheritance.    lb, 

17.  By  the  Revolution,  the  State  of  Vermont  succeeded  to  all  the  rights  of  the  crown 
to  the  unappropriated,  as  weU  as  appropriated  glebes. 

18.  By  the  statute  of  Vermont  of  dOth  October,  1794,  the  respective  towns  became 
entitled  to  the  property  of  the  glebes  therein  situated.    lb. 

19.  No  Episcopal  church  in  Vermont  can  be  entitled  to  the  glebe,  unless  it  was  duly 
erected  by  the  crown  before  the  Bevolution,  or  by  the  State,  since.  Town  ofPoMh 
let  T.  Oark^  858. 

Gbant. 

CITIZEN. 

COUBTS  OF  THE  UlOTKD   StaTSS,  1.  2 ;  DOMIdLB,  2-5. 

CODEFENDANT. 
Akswsb,  1. 

COMMON  LAW. 
Chuboh,  1.  9. 11. 18 ;  Courts  of  thb  Unitsd  Statbs,  8. 

COMPTROLLER. 
Marshal. 

CONDITION. 
Grant,  1. 

CONFUCT  OF  LAWS. 
Insuramck,  9. 

CONSIGNOR  AND  CONSIGNEE. 
Pabtibs,  1 ;  Prizb,  41  -  46.  48. 49 ;  Salb,  5  -  7 ;  Stoppagb  nr  Transitu. 

CONSTITUTIONAL  LAW. 
Hm  25th  section  of  the  Jndiciaiy  Act  (1  Stats,  at  Large,  85,)  is  a  constitutional  and 
valid  law.    Martm  t.  Hunter's  Xenee,  562. 

Church,  2-4. 10. 12;  Grant,  2. 

CONTINUANCE. 
Abatbmbnt. 

CONTRACT. 
L  V  a  proposal  is  made  by  letter,  which  also  states  that  the  writer  will  empower  A  to 
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act  for  him,  and  the  person  who  receiyes  the  proposal  applies  to  A,  and  makes 
known  his  acceptance,  but  A  informs  him  he  has  received  no  instructions,  and  wiQ 
not  act,  there  is  no  complete  agreement    Btnr  v.  Lapsley,  502. 

2.  If  a  purchaser  of  city  lots  stipulates  to  build,  within  a  limited  time,  a  house  on  eveiy 
third  lot  purchased,  or  in  that  proportion,  and  receiyes  conveyances  for  the  greater 
part  of  the  lots,  he  is  not  bound  to  build  in  proportion  to  the  lots  conveyed,  nnkas 
the  whole  number  be  conveyed.    Pratt  v.  LmOy  428. 

8.  In  a  case  where  it  would  be  difficult  to  ascertain  the  injury  resulting  firom  the 
breach  of  contract,  or  the  sum  in  damages,  by  which  the  injury  might  be  compen- 
sated, this  court  will  not  themselves  ascertain  the  injury  nor  the  damages,  nor  dhnect 
an  issue  quantum  damnificatus.    lb. 

4.  Where  a  contract  for  the  sale  of  land  has  been  in  part  executed  by  a  conveyance 
of  part  of  the  land,  and  the  vendor  is  unable  to  convey  the  residue,  a  court  of 
equity  will  sometimes  decree  the  repayment  of  a  proportionate  part  of  the  purchase- 
money  with  interest    lb. 

Mistake;  Rescission  of  Contracts;  Specific  Pbbformancb;  Trbatt,  1. 

CORPORATION. 
Chxtrch,  6. 8. 18. 16. 

COSTa 
Courts  of  the  Unitbd  States,  5. 

COURTS  OF  THE  UNITED  STATES. 

1.  The  fiict  that  the  plaintiff  is  a  citizen  of  a  Territory,  and  the  defendant  of  a  State, 
does  not  enable  the  courts  of  the  United  States  to  take  jurisdiction.  The  Corpora^ 
tion  of  New  Orleans  v.  Winter ^  476. 

2.  Nor  do  the  further  fitcts,  that  some  of  the  joint  plaintiffs,  who  might  have  soed 
severally,  are  citizens  of  one  State  and  the  defendant  of  another  State.    Ih, 

8.  Quore,  whether  the  courts  of  the  United  States  have  jurisdicticm  of  offences  at 
common  law  against  the  United  States.     Untied  States  v.  Coolidge,  612. 

4.  This  court  has  jurisdiction,  where  one  party  claims  land  under  a  grant  from  the 
State  of  New  Hampshire,  and  the  other  under  a  grant  from  .the  State  of  Yermont, 
although,  at  the  time  of  the  first  grant,  Vermont  was  part  of  New  Hampshire.  The 
Town  of  Pawlet  v.  Oark,  858, 

5.  Under  the  11th  and  20th  sections  of  the  Judiciary  Act,  (1  Stats,  at  Large,  78,)  the 
circuit  courts  of  the  United  States  have  jurisdiction  of  writs  of  right ;  if  the  value 
of  the  land  demanded  does  not  exceed  $500  it  affects  the  costs.  Oreen  t.  LUer, 
104. 

6.  If  a  seizure,  by  a  collector,  for  a  violation  of  the  revenue  laws  of  the  United  States 
be  vduntarily  abandoned,  and  the  property  restored  before  the  libel  or  information 
be  filed  and  allowed,  the  district  court  has  not  jurisdiction  of  the  cause.  The  Brig 
AtMf  856.  I 

Amendment;  Appeal;  Prize,  57.  58;  Treaty,  8 

CRIMES. 
Courts  of  the  United  States,  8 ;  Etidrncr,  6. 

CUSTOM  AND  USAGE. 
Insurance,  6. 
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DAMAGEa 
Where  the  actkm  w  bronglit  for  a  sum  certain,  or  wbich  may  be  rendered  certain  bj 
computation,  jndgment  for  tbe  damages  maT*  be  entered  hy  the  court  witkoat  a  writ 
of  inqniry.    Rermer  r.  ManhaUy  626. 

ComntAOT,  8 ;  Jukisdictiok. 

DEED.  • 

1.  Under  the  Act  oi  Aaaembly  of  Kentucky,  of  1798,  entitled,  **An  act  concerning 
champerty  and  maintenance,"  a  deed  will  pass  the  title  to  lands,  notwithstanding 
an  adverse  possessicm.     Wcdden  v.  The  Heir»  of  GratZy  556. 

3.  A  question  under  a  bill  in  chancery,  to  obtain  from  the  defendants  a  conveyance 
of  a  tract  of  land,  in  Kentucky,  held  by  them  as  the  property  of  the  original  grantee, 
confiscated  to  the  State,  and  claimed  by  the  plaintiffs  under  an  equity  arising  from 
a  sale  made  by  the  original  grantee  of  another  tract  of  land,  to  which  it  was  alleged 
he  erroneously  supposed  himself  legally  entitled  under  the  same  warrant  and  survey. 
Bill  dismissed.    Russel  v.  The  Trustees  of  the  Transyhqpia  University^  622. 

8.  An  erasure,  or  interiineation,  apparent  on  the  &ce  of  a  deed,  does  not  avoid  it, 
unless  shown  to  have  been  made  fraudulently,  or  without  the  assent  of  those  affected. 
Sp^jJce  V.  United  States,  242. 

EviDENOB,  5 ;  Limitations,  &o.,  7.  8 ;  Wat. 

DEFENDANT. 
Answkr,  1. 

DELIVERY. 
Salb,  1;  Stoppaob  in  Transitu. 

DEPOSITION. 
1.  It  is  a  fatal  objection  to  a  deposition  taken  under  the  Judiciary  Act  of  1789,  sect 

80,  that  it  was  opened  out  of  court    Beale  v.  Thompson,  29. 
2  A  certificate,  by  the  clerk  of  the  circuit  court,  upon  a  deposition,  that  it  was  filed 

afker  the  trial,  controls  the  &ct  that  it  is  found  on  the  record,  shows  that  it  formed 

no  part  of  the  cause  in  the  circuit  court,  and  opens  it  to  every  exception,  as  if 

offered  here  for  the  first  time.     The  Samuel,  447. 
8.  ^  That  the  deponent  is  a  seaman,  on  board  a  gunboat,  in  the  harbor  of  Newport, 

and  HaUe  to  be  ordered  to  some  other  place,  and  not  to  be  able  to  attend  the  trial," 

b  not  legal  cause  for  taking  his  deposition  de  bene  esse.    lb. 

4.  If  it  were,  it  must  appear  also  that  the  witness  could  not  attend  at  the  trial    76. 

Answer,  1. 

DISSEISIN. 
Seisin  and  Disseisin. 

DISTRICT  OP  COLUMBLL 
Answer,  8;  Appeal;  Insurance,  9. 

DOMICILE. 
1.  A  merchant  having  a  fixed  residence  at  the  place  of  his  Inrth,  and  carrying  on 
business  there,  does  not  acquire  a  foreign  commercial  character  by  occasional  visits 
to  another  country.     The  Nereide^  892. 
55* 
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9.  A  natonJized  citizen,  who,  in  time  of  peace,  retarns  to  his  natire  ooantiy  for  Hhtb 
purpose  of  trade,  but  with  the  intention  of  returning  again  to  his  adopted  country, 
continuing  in  the  former  a  year  after  the  knowledge  of  the  existence  of  war  betwew 
the  two  countries,  for  the  purpose  of  Ending  up  a  complicated  business,  and  engag- 
ing in  no  new  commercial  transactions  whateTer  with  the  enemy,  and  actually 
returning  to  his  adopted  country  in  a  little  more  than  a  year  after  his  first  knowledge 
of  the  war,  is  to  be  considered  as  having  gained  a  domicile  in  his  natire  conntij, 
and  his  goods,  captured  after  the  war,  liable  to  condemnation.     The  Frances,  168. 

8.  Domicile  of  a  neutral,  or  citizen,  in  an  enemy's  country,  subjects  his  property  eat- 
barked  in  trade,  to  capture  on  the  high  seas.    lb.  868,  178. 

4.  If  he  cause  property  to  be  shipped  before  war  be  declared,  or  before  its  declaration 
be  known,  it  is,  like  other  enemies'  property,  liable  to  capture.     7%e  VenuSy  Svtpra. 

5.  But  these  effects  oi  domicile  cease  from  the  moment  he  puts  himsdf  in  motion, 
hmkd  fide,  to  qut  the  country,  intending  not  to  return.    Ih, 

DUTIES. 
Beysnub  Laws. 

EJECTMENT. 
Executors  and  ADMmisTRAToms,  S* 

EMBAE60. 

1.  Under  the  11th  section  of  the  Embargo  Act,of  25tli  April,  1808,  (2  Stats,  at  Lai^ 
499,)  the  collector  was  justified  in  detaining  a  vessel  by  his  honest  opinion  that  there 
was  an  intention  to  yiolate  or  evade  the  provisions  of  the  embargo  lawai  It  was  not 
necessary  for  him  to  show  that  his  suspicion  was  reasonable.    Crowell  v.  M*Fadon,  38. 

2.  Under  the  Embargo  Law  of  April  25,  1808,  (2  Stats,  at  Large,  499,  s.  11,)  tibe 
collector  was  justified  in  detaining  a  vessel,  if  he,  in  fiu^,  entertMued  an  opinion  that 
the  law  was  sbout  to  be  violated ;  he  was  not  bound  to  show  probable  cause  for  that 
opinion,  or  due  diligence  in  forming  it     Otis  v.  WcUkinSy  874. 

8.  But  it  was  competent  for  the  ship-owner  to  show  malice,  and  that  the  collector  acted 
from  that  motive,  and  in  fact  had  not  the  said  opinion,    lb. 

4.  A  bond  was  given  to  J.  S  ,  the  collector  of  the  district  of  Petersburg,  under  the  2d 
section  of  the  Embargo  Act  of*  the  22d  December,  1807,  (2  Stats,  at  Lai^  453,) 
and  a  suit  was  afterwards  brought  by  him  on  the  same  bond  in  the  district  court, 
and  pending  the  proceedings,  to  wit,  on  the  80th  of  October,  1811,  the  collector  died ; 
and  judgment  was  recovered  in  favor  of  the  United  States,  on  the  80th  of  Novem- 
ber, 1811.  On  the  26th  of  the  same  November,  J.  J.  was  app<Mnted  collector  of  tiie 
same  district,  and  entered  on  the  duties  of  his  office  on  the  14th  of  December,  1811 ; 
until  which  time  T.  S.,  who  was  deputy  collector  under  J.  S.  at  his  decease,  con- 
tinued as  such  to  discharge  the  duties  of  the  office.  The  judgment  of  the  district 
court  was  subsequently  affirmed  by  the  circuit  court  When  the  bond  was  taken, 
A.  T.  was  surveyor  of  the  district,  and  continued  in  that  office  until  his  death,  which 
was  after  the  commencement  of  the  suit  on  the  bond  and  before  judgment  thereon, 
and  was  succeeded  by  J.  H.  P.,  who  was  appointed  on  the  80th  of  March,  1811, 
and  entered  on  the  duties  of  his  office  on  the  16th  of  the  same  month.  It  was  held, 
that  the  personal  representatives  of  the  deceased  coHeotor  and  surveyor,  and  not 
their  successors  in  office,  were  entitled  to  that  portion  of  the  penalty  which  is,  by 
law,  to  be  (^tributed  among  the  revenue  officers  of  the  district  where  it  was  incur- 
red. There  being  no  naval  officer  in  the  district,  the  division  was  adjudged  to  ba 
made  in  equal  proportions  between  the  collector  and  surveyor.  Jones  v,  Skon^s 
Executor;  The  United  States  v.  Jones,  688. 
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ENEMY  PROPERTY. 
Prize. 

ENEMTS  LICENSE. 
Prize,  21-28. 

ENTRY. 
Public  Lands,  4.  6.  9-12. 16;  18.  21.  24.  27.  29;  Ssism  akd  Disseisin;  Writ 

OF  Right,  8. 

EQUITY. 

1.  Equity  cannot  relieve  wbere  it  is  impossible  to  reinstate  the  parties,  and  real  fiiiih 
is  imputable  to  the  complainant    Pratt  y.  Carroll,  471.  226. 

2.  A  complainant  in  equity  cannot  obtain  a  decree  for  more  than  he  has  asked  in  his 
bOL    Simms  v.  GuiMre,  236. 

Answer  ;  Contract,  8.  4 ;  Deed,  2 ;  Mortoaoe  ;  Parties,  2 ;  Public  Lands, 
7-9;  Rescission  of  Contracts;  Specific  Performance. 

ESCAPE. 
The  marshal  is  not  liable  for  the  escape  of  a  debtor  whom  he  has  committed  to  a  State 
jaiL    Randolph  r,  Donaldsany  274. 

Poor  Debtobs. 

ESTOPPEL. 
Bond,  2. 

EVIDENCE. 

1.  Evidence,  by  hearsay  and  general  reputation,  b  admissible  only  as  to  pedigree,  baft 
not  to  estaUish  the  freedom  of  the  petitioner's  ancestor,  and  thence  to  deduce  lus  or 
her  own.    Davis  r.  Wood,  446. 

2,  Verdicts  are  evidence  between  parties  and  privies  only ;  and  a  record,  ]m>ving  the 
ancestor's  freedom  to  have  been  established  in  a  suit  against  another  party,  to  whom 
the  ancestor  was  sold  by  the  present  defendant,  is  inadmissible  evidence  to  prove 
the  petitioner's  freedooL    lb. 

8.  The  certificate  of  a  person  styling  hims^  clerk  of  Baltimore  county  oourt,  that  the 
paper  to  which  his  certificate  is  annexed  is  a  copy  of  a  deed  taken  from  the 
records  of  that  court,  unaccompanied  by  such  a  certificate  as  the  act  of  congress 
requires,  to  show  that  the  attestation  is  in  due  form,  &c.,  does  not  make  the  copy 
evidence  in  the  circuit  court  of  the  United  States  for  Virginia.  Drummomfs  Admin* 
iitraton  v.  Magruder  jr  Co's  Trutteei,  290. 

4.  But  as  the  objection  was  technical  merely,  the  bill  was  not  dismissed ;  the  cause  was 
remanded  to  the  circuit  court  for  further  proceedings,    lb. 

5.  If  the  plaintiff,  in  his  declaration,  claims  the  whole  tract,  a  deed,  showing  that  he 
has  only  an  undivided  interest  in  the  tract,  may  be  given  in  evidence.  Doe  v.  MFar^ 
land,  802. 

6.  A  party  who  offers  an  excuse  for  violating  a  penal  statute,  must  make  out  the  vtt 
nuijor  under  which  he  shelters  himself,  so  as  to  leave  no  reasonable  doubt  of  hii 
innocence.    Brig  Struggle  v.  The  United  Slates,  269. 

7.  Circumstances  will  sometimes  outweigh  positive  testimony.    76. 

Answer  ;  Bond,  8 ;  Further  Proof  ;  Prize,  53-55. 
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EXECUTION. 
Judomsnt;  Marshal. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  removal  of  a  qualified  executor  from  the  State  does  not  dinqnalify  him,  nor 
enable  the  ordinary,  in  South  Carolina,  to  appoint  an  administrator.  If  the  ordinary 
appoint  an  administrator  of  an  estate,  of  which  there  is  an  executor  capable  of  act- 
ing, he  exceeds  his  jurisdiction,  and  his  act  is  void.     Qriffith  v.  Frazier^  1. 

2.  It  is  not  necessary  that  an  executor  of  a  will,  made  in  Virginia,  devising  to  the 
executor  land  in  Kentucky,  should  take  out  letters  testamentary  in  Kentucky,  to 
enable  him  to  maintain  an  ejectment  for  the  land  in  Kentadcy.  Doe  v.  JkTFar- 
land,  802. 

JUDOMBNT. 

FORFEITURE. 
Embaboo,  4 ;  LrroBMATiON ;  Pbizb,  5. 10. 18.  50 ;  Statutbs,  2. 

FREEDOM. 
Eyidbnce,  1.  2. 

FREIGHT. 

1.  If  a  neutral  ship,  laden  in  part  with  neutral  and  in  part  with  enemy's  property,  be 
captured,  the  whole  freight  is  not  a  charge  on  the  property  condemned ;  that  pays 
only  its  own  freight     The  Antonia  JohanncL,  506. 

2.  A  neutral  ship,  laden  with  provisions,  enemy's  property,  and  the  growth  of  the 
enemy's  country,  specially  permitted  to  be  exported  for  the  supply  of  his  forces,  is 
not  entitled  to  freight     The  Commercen,  597. 

8.  It  makes  no  difference,  in  such  a  case,  that  the  enemy  is  carrying  on  a  distinct  war, 
in  oonjimction  with  his  allies,  who  are  friends  of  the  captor's  county,  and  that  the 
provisions  are  intended  for  the  supply  of  his  troops  engaged  in  that  war,  and  that 
the  ship  in  which  they  are  transported  belongs  to  subjects  of  one  of  those  allies,  and 
is  destined  to  a  neutral  port    lb. 

4.  If  a  neutral  vessel  be  captured  on  her  outward  voyage  from  En^and  to  Amelia 
Island,  carr3ring  a  hostile  caxgo,  which  is  condemned,  and  if^  by  the  oharter^Mtfty, 
the  outward  cargo  is  to  be  carried  fr^e  of  freight,  but  the  homeward  cargo  is  to  pay 
at  a  certain  rate,  to  be  ascertained  by  the  nature  of  the  cargo,  yet  the  court  will 
decree  fright  to  Amelia  Ishind  on  the  outward  cargo,  to  be  assessed  upon  the  princi> 
pies  of  a  quantum  meruU.     The  Ship  Societe,  887. 

SmppiKO,  1-8. 

FURTHER  PROOF. 

1.  It  is  not  a  matter  of  course  to  make  an  order  for  furdier  proof  in  this  court,  in  a 
prize  cause ;  and  such  order  will  not  be  made,  when  there  is  reason  to  believe  the 
applicant  has  suppressed  important  documentary  evidence,  but  tiie  court  will  pro> 
ceed  to  condemnation.    The  St.  Lawrence,  210. 

2.  Aliter,  where  the  documents  not  produced  in  the  court  below  are  shown  here  in 
support  of  the  application,  and  they  appear  to  support  the  2q)plicanf8  title,  and  there 
is  no  reason  to  suppose  they  were  kept  back  unfairly.    lb. 

8.  Where  the  affidavits  produced  on  the  order  for  further  proof  are  positive,  but  th^ 
credibility  imparied  by  the  non-production  of  letters  mentioned  in  the  affidavits,  a 
second  order  for  further  proof  will  be  allowed  in  the  appellate  court  I%e  France$f 
167. 
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4.  Wliere  it  did  not  distinctly  appear  whether  enough  had  been  done  to  amount  to  a 
captore,  an  order  for  farther  proof  was  made.     The  Grotius^  219. 

6.  Further  proof  directed,  the  national  character  not  distinctly  appearing.  Scho<mer 
Adeline  and  Cargo,  850. 

6.  Further  proof  ordered.     The  Frances,  172;  The  Mary,  186 ;    The  Venus,  484. 

7.  Further  proofi  by  the  claimant,  inconsistent  with  that  already  in  the  case,  refused. 
The  Eviphraies,  188. 

a.  Time  for  further  proof  refused.    Cargo  of  Ship  Hazard  v.  Campbell,  884. 

Pbizb,  46. 

GRANT. 
1.  A  grant  of  a  tract  of  land,  in  equal  shares,  to  $9  persons,  to  be  diyided  amongst  them 
into  68  equal  shares,  with  a  specific  appropria^on  of  5  shares,  conyeys  only  a  sixty- 
eighth  part  to  each  person.  If  one  of  the  shares  be  declared  to  be  ^  for  a  glebe  for 
the  Church  of  England,  as  by  law  established,'*  that  share  is  not  holden  in  trust  by 
the  grantees,  nor  is  it  a  condition  annexed  to  their  rights  or  shares.  Town  of  Pawlet 
T.  Oark,  858. 

5.  A  legislative  grant  cannot  be  repealed.    /  b. 

Church,  9-12 ;  Courts  of  thb  Unttbd  States,  4 ;  Limitations  Sec,  7.  8 ; 

Public  Lands,  25. 

INFORMATION. 
A  libel,  by  the  United  States,  in  the  admiralty,  to  procure  a  forfeiture,  is  an  informal 
tion.  The  same  technical  nicety  is  not  required  as  in  indictments  at  common  law ; 
it  is  sufficient  if  the  offence  be  described  in  the  words  of  the  law,  and  so  set  forth 
diat,  if  the  allegations  be  true,  the  offence  must  be  within  the  statute.  The  Samuel, 
447. 

INJUNCTION.   • 
Pabties,  2 ;  Practice,  8. 

INSOLVENT. 

1.  A  discharge  under  the  act  of  assembly  of  Rhode  Island,  of  1756,  from  all  debts, 
duties,  contracts,  and  demands,  outstanding  at  the  time  of  such  dischai^,  u|fon  sur- 
render of  all  the  debtor's  property,  will  not  protect  him  against  a  debt  contracted  in 
a  foreign  countiy.     Clark^s  Executor  v.  Van  Reimsdyk,  804. 

2.  The  trustee  of  an  insolyent  debtor,  in  the  District  of  Columbia,  represents  the  cred- 
itors of  the  insolvent,  and  can  take  advantage  of  a  ^ure  to  record  a  mortgage, 
which  the  law  makes  void  as  to  creditors.     The  Bank  of  Alexandria  v.  Herbert,  14. 

8.  Under  the  acts  of  March  8,  1797,  (1  Stats,  at  Large,  515,  s.  5,)  and  March,  2, 1799, 
(1  Stats,  at  Large,  677,  s.  65,)  the  insolvency  necessary  to  give  the  United  States  a 
priori^  must  be  a  legal  insolvency,  and  not  a  mere  failure  or  inability  to  pay  debts. 
Prince  v.  Bartlett,  207. 

4.  The  fifth  section  of  the  actof  the  8d  of  March,  1797,  (1  Stats,  at  Large,  515,)  giving 
a  priority  of  payment  to  the  United  States,  out  of  the  effects  of  their  debtors,  did  not 
apply  to  a  debt  due  before  the  passing  of  that  act,  although  the  balance  was  not 
adjusted  at  the  treasury  until  after  the  act  was  passed.  The  United  States  v.  Bryany 
889. 

Answeb,  1. 

INSURANCE. 
1.  Where  a  technical  total  loss  is  sought  to  be  maintained  upon  the  mere  grousd  of 
deterioration  of  the  cargo,  at  an  intermediate  port,  to  a  moiety  of  its  value,,  all 
deterioration  of  memorandum  articles  must  be  excluded  from  the  estimate.  Mamatriie^ 
T.  Chesapeake  Ins.  Co.,  15. 
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2.  Therefore,  in  a  cargo  of  a  mixed  character,  no  abandonment  for  mere  deteriontioii 
in  value  daring  the  voyage,  can  be  valid,  unless  the  damage  on  the  mm-memorandnm 
articles  exceed  a  moiety  of  the  value  of  the  whole  cai^  including  the  memoraiH 
dum  articles.     lb. 

3.  The  insurer  on  memorandum  articles  is  only  liable  for  a  total  loss,  which  can  never 
happen  where  the  cargo,  or  a  part  of  it,  has  been  sent  on  by  the  insured,  and 
reaches  the  original  port  of  its  destination.    Morean  v.  UnUed  States  Ins.  Co^  537. 

4.  Where  the  ship  being  cast  on  shore  near  the  port  of  destination,  the  agent  of  the 
insured  employed  persons  to  unlade  as  much  of  the  cargo  (of  com)  as  could  be 
saved ;  and  nearly  one  half  was  landed,  dried,  and  sent  on  to  the  port  of  destinati<Hi, 
and  sold  by  the  consignees  at  about  one  quarter  the  price  of  sound  com ;  this  wai 
held  not  to  be  a  total  loss,  and  the  insurer  not  to  be  liable.    lb, 

5*  If  a  cargo  be  insured  in  several  different  policies,  and  in  one  the  invoice  rable  is 
valued,  and  in  others  not  —  in  adjusting  a  loss  under  the  valued  pc^icy,  the  cost  of  the 
whole  cargo  is  to  be  brought  into  dollars,  reckoning  the  ruble  at  its  agreed  value ; 
and  the  amounts  actually  paid  under  the  other  policies  being  deducted,  the  readue 
of  the  loss  is  the  amount  due.    Pleasants  v.  Maryland  Ins,  Co,,  22. 

6.  A  policy  on  goods,  to  be  safely  landed  at  L^ora,  is  discharged  by  landing  them 
at  the  Lazaretto ;  that  being  the  place  of  landing  under  the  usage  of  the  trade. 
Grade  v.  Marine  Ins.  Co.  of  Baltimore^  82. 

7.  Nof  does  it  vary  the  case  that  a  part  of  the  cargo  remained  on  board  the  ship  until 
the  arrival  of  the  French  troops,  when  the  departure  of  the  vessel  was  prohiluted 
by  the  general,  and  the  ransom  made.     Qracie  v.  Maryland  Ins,  Co.,  85. 

8.  Under  the  6th  and  8th  sections  of  the  Act  of  Assembly  of  Virginia,  oi  the  23d 
of  December,  1794,  property  pledged  to  the  Mutual  Assurance  Society,  &c.,  con- 
tinues liable  for  assessments,  on  account  of  the  losses  insured  against,  in  the  hands 
of  a  bond  fide  purchaser  without  notice.  Mutual  Assurance  Society  v.  ffaUs^s  Ex- 
ecutor, 549. 

9.  A  mere  change  of  sovereignty  produces  no  change  in  the  state  of  ri^ts  existing  in 
the  soil ;  and  the  cession  of  the  District  of  Columbia  to  the  national  government 
did  not  affect  the  lien,  created  by  the  above  act,  on  real  property  situate  in  the  town 
of  Alexandria,  though  the  personal  character  or  liability  of  a  member  of  the  aodety 
could  not  be  thereby  forced  on  a  purchaser  of  such  property.    lb. 

Abandonment. 

INTEREST. 
Specific  Performance,  5. 

INTERNATIONAL  LAW. 

1.  The  principles  of  reason  and  justice,  which  constitute  the  unwritten  law  of  nations, 
are,  in  some  degree,  fixed  and  rendered  stable  by  judicial  decisions.  Thirty  Hogs* 
heads  of  Sugar  v.  Boyle,  827. 

2.  The  rolei},  that  neutral  bottoms  make  neutral  goods,  and  that  enemies'  bottoms 
make  enemies*  goods,  are  not  only  separable  in  their  nature,  but  have  been  generally 
separated;  and  they  are  held,  by  the  United  States,  to  be  distinct  The  Nereide,  392^ 

8.  Consequently,  a  stipulation  for  the  former  rule,  in  a  treaty,  does  not  silently  intro- 
duce the  latter.    lb, 

4.  The  fact  that  Spain  administers  the  latter  rale  as  against  neutrals,  does  not  author- 
ize this  court  to  retaliate  upon  Spanish  subjects  a  like  departure  from  the  law  of 
nations,  without  legislation  directing  it.     Tb, 

5.  A  neutral  may  lawfully  ship  his  goods  on  board  an  armed  belligerent  vessel,  and  if 
her  force  is  used  in  a  combat  in  which  he  gives  no  aid,  his  goods  ai*e  not  affected,  /ft. 

6.  llie  right  of  search  is  not  a  right  wantonly  to  vex  or  control  neutral  commerce,  ot 
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mdolge  idle  cnriodty ;  but  it  grows  oat  of,  and  is  ancillary  to,  the  right  of  capture ; 
and  can  never  arise  except  as  a  mean  to  that  end. ,   The  Nereide,  892. 
/.  Nentral  muniments,  however  regular  and  formal,  if  colorable  only,  do  not  affect 
belligerent  rights.     The  Rugen^  465. 

8.  If  a  capture  be  made  by  a  privateer,  which  had  been  illegally  equipped  in  a  neutral 
country,  the  price  courts  of  such  neutral  country  have  power,  and  it  is  their  duty, 
to  restore  the  captured  property,  if  brou^t  within  their  jurisdiction,  to  its  owner. 
The  Brig  Alerta  and  Cargo  v.  Bias  Moran^  879. 

9.  Hie  seizure  of  a  vessel,  by  the  naval  force  of  the  United  States,  in  waters  belong- 
ing to  another  fiiendly  power,  does  not  render  unlawful  regular  judicial  proceedings 
against  the  vessel,  instituted  after  her  arrival  within  the  jurisdiction  of  the  United 
States.    Ship  Richmond  v.  United  Slates,  285. 

FsBiGHT,  2.  8 ;  Jurisdiction  ;   Prize,  2  -  4.  80  -  85.  87.  89.  56 ;   Salyaob,  2-4. 

ISSUE. 
•  Contract,  8. 

JOINDER  OF  PARTIES. 
Parties  ;  Writ  of  Right,  1. 

JUDGMENT. 
A  judgment  rendered  against  one  as  administrator,  who  is  not  such,  is  void,  and  the 
levy  of  an  execution  issuing  on  such  judgment  passes  no  title  to  the  property  levied 
on.    Griffith  v.  Frazier,  1. 

Abatement,  2 ;  Parties,  2 ;  Prize,  59. 

JURISDICTION. 

1.  If  a  privateer  of  another  nation  is  recaptured  by  one  of  our  privateers,  and  libelled 
for  salvage,  a  court  of  admiralty  cannot  entertain  jurisdiction  to  give  damages 
against  the  foreign  privateer,  for  an  alleged  tortious  capture  of  a  vessel  belonging  to 
citizens  of  the  United  States,  though  such  vessel  is  no  longer  in  the  possession  of 
the  foreign  captor,  and  therefore  cannot  be  proceeded  against  in  his  own  courts. 
L'lnvincible,  582. 

2.  The  case  of  Del  Col  v.  Arnold,  8  D.  886,  questioned.    lb. 

Courts  or  the  United  States  ;  Executors  and  Administrators,  1 ;  Inter- 
national Law,  8;  Prize,  2-4. 

JURY. 
Writ  of  Error,  4. 

LAW  OF  NATIONS. 
International  Law. 

LIBEL. 
Information. 

LICENSE. 
Enemy's  License. 

UEN. 
Insurance,  9 ;  Mortoaoe  ;  Prize,  29.  45 ;  Stoppage  in  Transitu. 

LIMITATIONS  OF  SUITS. 
1.  The  statute  of  limitations  is  entitled  to  the  same  respect  with  other  status       J 
ought  not  to  be  explained  away.    Clementson  v.  Williams^  80. 
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S.  An  acknowledgment  of  the  original  justice  of  a  claim  is  not  sufficient  to  take  tke 

case  out  of  the  statute  of  limitations ;  the  acknowledgment  must  go  to  the  &ct  that 

it  is  still  due.    lb. 
8.  A  purchaser  without  notice  may  join  his  adversary  possession  to  Ihe  prior  ostensible 

possession  of  his  grantor,  to  make  a  bar  under  the  statute  of  limitationa.    Alexander 

T.  Pendleton,  221. 

4.  An  adverse  possession  of  fi%  years,  with  knowledge  of  a  better  title,  Is  a  bar  to 
thattiae.    lb. 

5.  The  Maryland  statute  of  limitations  of  three  years  is  a  good  bar  to  an  action  of 
ateumpsit,  for  money  hkd  and  received,  brought  to  try  a  title  to  lands  in  the  city  of 
Washington,  under  the  5th  section  of  the  act  of  Maryland,  of  November,  1791, 
c  4d.    Beatt^e  Administrators  v.  Bumes*s  Administrators,  41. 

6.  The  Statute  of  Limitations  of  Kentucky,  does  not  differ  essentially  from  the  Eng- 
lish statute  of  the  2l8t  James  L  c.  1,  and  is  to  be  construed  as  that  statute,  and  all 
other  acts  of  limitation  founded  upon  it,  have  been  construed.  The  whole  possee- 
non  must  be  taken  together ;  when  the  statute  has  once  begun  to  run  it  continues  - 
and  an  adverse  possession  under  a  survey,  previous  to  its  being  carried  into  grant, 
may  be  connected  with  a  subsequent  possession.     Walden  v.  Heirs  of  Oratz,  556. 

7.  Under  the  act  of  the  legislature  of  Tennessee,  passed  in  1 797,  to  exphiin  an  act  of 
tiie  legislature  of  North  Carolina,  of  1715,  a  possession  of  seven  years  is  a  bar  only 
when  held  under  a  grant,  or  a  deed  founded  on  a  grant  Patton's  Lessee  y.  Boston^ 
640. 

8  The  Act  of  Assembly  vesting  lands  in  the  trustees  of  the  town  of  Nashville,  is  a 
grant  of  those  lands,  and  when  the  defendant  showed  no  title  under  the  trustees,  nor 
under  any  other  grant,  his  possession  of  seven  years  was  held  insufficient  to  protect 
his  title  or  bar  that  of  the  plaintiff'  under  a  conveyance  from  the  trustees.    lb. 

LIS  PENDENS. 
A  suit  not  prosecuted  to  judgment  is  not  constructive  notice  of  a  claim  to  a  person 
who  did  not  purchase  pendente  lite.    Alexander  v.  Pendleton,  221. 

Abatement,  1. 

MAINTENANCE. 
Deed,  1. 

MARSHAL. 

1.  If  a  marshal,  before  the  date  of  his  official  bond,  receive,  upon  an  execution,  money 
due  to  the  United  States,  with  orders  from  the  comptroller  to  pay  it  into  Uie  Bank 
of  the  United  States,  which  he  neglects  to  do,  the  sureties  in  his  official  bond, 
executed  afterwards,  are  not  liable  therefor  upon  the  bond,  although  the  money 
remain  in  the  marshal's  hands  after  the  execution  of  the  bond.  United  States  v. 
OUes,  889. 

%  The  comptroller  of  the  treasury  has  a  right  to  direct  the  marshal  to  whom  he  shall 
pay  money  received  upon  execution,  and  a  payment  according  to  such  directions  is 
good ;  and  it  seems  he  may  avail  himself  of  it  upon  the  trial,  without  having  sub- 
mitted it  as  a  Claim  to  the  accounting  officers  of  the  treasury,    lb. 

Escape. 

MARYLAND. 
Attachment. 

MISTAKE. 
An  agreement  in  a  court  of  common  law,  chancery,  or  prise,  made  under  a  dear 
mistake,  will  be  set  aside.     The  Hiram,  627. 

DsEiy,  2. 
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MORTGAGE. 
If  three  persons  mortgage  their  jmnt  property  to  indemnify  the  drawer  of  bills  of 
exchange  drawn  for  their  accommodation,  in  case  of  protest;  and  if  each  of  the 
mortgagors  agrees  to  take  up  a  third  part  of  the  bills  upon  their  retam  under  pro- 
test ;  and  if  two  of  them  n^lect  to  take  up  their  two  thirds,  whereby  the  other 
mortgagor  is  compelled  to  take  up  the  whc^  of  the  bills,  in  ocMisequence  of  which 
he  requests  the  drawer  not  to  release  the  mortgage  but  to  hold  it  for  his  benefit,  a 
lien  in  equity  is  thereby  created  upon  the  mortgaged  property  to  the  amount  of 
two  thirds  of  the  bills  in  &vor  of  that  mortgagor  who  took  up  the  whole.  Pratt  r. 
Law,  428. 

Attachment. 

MUNITIONS  OP  WAR. 
Trade  with  the  £nsmt. 

MUTINY. 
Statutes,  4. 

NATURALIZATION. 
Domicile,  2. 

NEUTRAL. 

Fbbioht  ;  Intbbnatiokal  Law,  2-8;  Prize,  4.  20.  81.  89.  47.  56;  Rbvehub 

Laws,  4 ;  Salvage,  2-4. 

NON-INTERCOURSE. 

Statutes.  « 

NORTH  CAROLINA. 
Public  Lanbs,  26. 

NOTICE. 
Lis  Pendens.  . 

ORDERS  IN  COUNCIL. 
Prize,  7-12. 

ORPHANS'  COURT. 
Answer,  8 ;  Appeal. 

PARSON. 
Church,  8.  7.  9.  18.  14. 16. 

PARTIES. 

1.  If  two  joint  owners  of  the  merchandise  consign  it  to  a  merchant  for  sale,  and  infi>rm 
him  that  each  owns  one  moiety ;  and  if  they  give  separate  and  Tariant  instmc- 
tbns,  each  for  his  own  moiety,  one  of  the  consignors  alone  may  maintain  a  separate 
action  against  the  consignee  for  a  violation  of  his  separate  instructions.  Hall  t. 
Leiffh,  20. 

2.  A  bin  in  equity  to  ei\j<Hn  a  judgment  at  law  is  not  to  be  considered  as  an  original 
bin,  and  thereAre  it  is  not  necessary  in  a  court  of  limited  jurisdiction  to  make  other 

▼OL.  Ill,  56 
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parties,  if  the  introduction  of  those  parties  should  create  a  doubt  as  to  the  juiiadio- 
taon  of  the  court    Simnu  v.  Guthrie^  9  C.  19,  286. 

Prize,  50.  51 ;  Writ  of  Right,  1. 

PARTNERSHIP. 
Bills  of  Exchange,  &c.,  1 ;  Salvage,  4. 

PATENT. 

The  act  of  Januaiy,  1808,  for  the  relief  of  Oliver  Evans,  does  not  authorize  those 
who  erected  his  machinery,  between  the  expiration  of  his  old  patent  and  the  issoing 
of  the  new  one,  to  use  it  after  the  issuing  <^  the  latter.    Evans  v.  Jordariy  381. 

PuBLio  Lands,  1-4.  8-10.  12.  18-20.  21-24. 

PAYMENT. 
Marshal. 

PEDIGREE. 
Eyidencb,  1. 

PENAL  STATUTE. 
Evidence,  6. 

PENALTY. 
Embargo. 

PLEADING. 

1.  If  the  declaration  be  upon  a  joint  note,  and  the  defendant  plead  that  the  note  ii 
the  separate  note  of  one  of  the  defendants,  and  was  given  to  and  accepted  by  the 
plaindff,  in  full  satisfactaon  of  the  debt,  this  plea  is  bad  upon  special  demurrer, 
because  it  amounts  to  the  general  issue.     Van  Ness  v.  Forest,  10. 

2.  A  denial  by  the  defendant  that  his  testator  gave  authority  to  A  to  draw  a  bill  of 
exchange,  is  not  a  denial  of  the  subsequent  assent  of  his  testator  to  die  drawing  of 
such  bilL     Claries  Executors  v.  Van  Riemsdyky  804. 

Information;  Writ  of  Right,  1.  2.  5. 

POOR  DEBTORS. 

Under  the  laws  of  Rhode  Island,  a  dischar^,  according  to  the  act  for  the  rdief  of 
poor  prisoners  for  debt,  al&ongh  obtcdned  by  fraud  and  peijuiy,  is  a  lawful  dts- 
oharge,  and  not  an  escape ;  and,  upon  such^a  discharge,  no  action  can  be  maintained 
upon  a  bond  for  the  liberty  of  die  prison  yard.    Ammidon  v.  Smith,  629. 

PRACTICE. 

1.  This  court  win  not  allow  a  new  claim  to  be  interposed  here,  but  will  remand  die 
cause  to  the  circuit  court,  where  it  may  be  presented.     The  Soeiete,  837. 

2.  When  merits  plainly  appear,  it  is  the  settled  practice  of  this  court,  in  admiralty,  to 
allow  a  new  allegation  to  be  filed,  and  for  this  purpose  to  remand  the  cause  to  ^ 
circuit  court     The  Schooner  Adeline  and  Cargo,  850. 

3.  Where  the  evidence  is  sufficient  to  show  a  breach  of  the  law,  b^t  the  information 
b  not  sufficiently  certain  to  authorize  a  decree,  this  court  will  rei^d  the  cause  to 
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tiie  circuit  court,  with  direcdons  to  allow  the  information  to  be  amended.    The 
Edwardy  640. 

Ck>2«T]tACT,  d ;  Damages  ;  Further  Proof  ;  Prize,  50-59. 

PRESIDENT. 
Prize,  7-12. 

PRIORITY  OF  PAYMENT. 
Insolvent,  S.  4. 

PRIVATEER 
International  Law,  8;  Jurisdiction;  Prize,  S.  6-12.  86. 

PRIZE. 

1.  The  Prize  Law  of  Great  Britain  has  continued  to  be  our  prize  law,  so  far  as  it  b 
adapted  to  our  condition,  and  has  not  been  varied  by  any  power  competent  to  change 
it;  and,  consequently,  decisions  of  questions  of  prize  in  that  country  will  be  received 
with  respect  here,  though  not  binding  as  authority.  Thirty  Hogsheads  of  Sugar  v. 
Boyle,  827.  , 

2.  The  exclusive  cognizance  of  prize  questions  belongs  in  general  to  the  capturing 
power,  and  the  courts  of  other  countries  will  not  undertake  to  redress  alleged 
marine  torts,  committed  by  public  armed  vessels,  in  assertion  of  belligerent  rights. 
L' Invincible,  582. 

8.  This  applies  to  privateers  duly  commissioned,    lb. 

4.  But  our  courts  of  admiralty  will  take  jurisdiction,  to  inquire  if  the  alleged  wrong- 
doer is  duly  commissioned,  or  has,  by  the  use  of  our  territory,  to  increase  his  force, 
trespassed  on  our  neutral  rights.    2b, 

5.  A  municipal  forfeiture  under  the  laws  of  the  United  States,  b  absorbed  in  the  more 
general  operation  of  the  law  of  war.     The  Sally,  182. 

6.  The  Prize  Act  of  26th  June,  1812,  (2  Stats,  at  Large,  759,)  operates  as  a  grant 
from  the  United  States,  to  the  captors,  of  all  property  rightfully  captured  by  com- 
missioned privateers,  as  prize  of  war.    75. 

7.  The  commission  of  a  privateer  must  be  considered  as  qualified  and  limited  by  the 
laws  under  which  it  issues,  and  as  subordinate  to  the  instructions  of  the  President, 
issued  under  the  eighth  section  of  the  Prize  Act  of  1812,  (2  Stats,  at  Large,  761.) 
The  Thomas  Gibbons,  202;  The  Mary,  292. 

8.  Under  those  instructions  both  British  and  American  property,  shipped  in  Great 
Britain,  on  board  a  vessel  of  the  United  States,  after  a  knowledge  of  the  war,  but 
in  consequence  of  the  repeal  of  the  British  orders  in  council,  are  protected  from 
capture.    lb, 

9.  A  detention  by  perils  of  the  sea,  or  an  act  of  the  enemy,  does  not  render  unlawful 
a  voyage  lawful  in  its  inception.     TTie  Mary,  292. 

10.  The  case  of  The  Thomas  Gibbons,  (8  C.  421,)  affirmed,  and  its  principles  applied 
to  this  case.    lb, 

11.  Under  the  instructions  of  the  President,  a  privateer  may  lawfully  capture  a  vessel, 
liable  to  capture,  within  the  territorial  limits  of  the  United  States,  and  bound  to  a 
port  of  the  United  States.     The  Joseph,  21 7. 

12.  The  President's  instructions  of  the  28th.  August,  1812,  prohibiting  the  inter- 
ruption of  vessels  c<Mning  from  Great  Britain,  in  ccmseqnence  of  the  supposed  repeal 
of  the  British  orders  in  council,  must  have  been  actually  known  to  the  coounanders 
of  vessels  of  war,  at  or  before  the  seizure,  in  order  to  invalidate  captures  made  con- 
tnury  to  the  letter  and  spirit  of  the  instmctioos;     ne  Mary  and  Susan,  461. 
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15.  Trading  with  an  enemy  does  not  ipso  facto  forfeit  the  property  so  obtained  bf  a 
citizen,  but  only  subjects  it  to  condemnation  when  regulariy  captured*  The  Tkomoi 
Gibbonsy  202 ;  The  Mary,  292. 

14.  Property  engaged  in  an  illicit  intercourse  with  the  enemy,  to  be  condemned  to  the 
captore,  not  to  the  United  States.     The  SaUtfj  182. 

16.  After  a  declaration  of  war,  an  American  citizen  cannot  lawfully  send  a  veael  to 
the  enemy's  country  to  bring  away  his  property.     The  Rapid,  78. 

16.  Intercourse  and  not  merely  trading  is  forbidden.     Jb, 

17.  If  upon  the  breaking  out  of  a  war  with  this  country,  our  citizens  have  a  right  to 
withdraw  their  property  from  the  enemy's  country,  it  must  be  done  within  a  reasona- 
ble time.     The  St.  Lawrence,  288. 

18.  Eleven  months  after  the  declaration  of  war  is  too  late.    lb. 

19.  A  vessel  of  the  United  States,  which  went  to  England  after  the  war  itras  known, 
and  brought  thence  a  cargo  belonging  chiefly  to  British  subjects,  condemned.  The 
St.  Lawrence,  210. 

20.  A  vessel  of  the  United  States,  which  carries  a  cargo  or  freight  from  a  neutral  to 
an  enemy's  port,  after  the  war  was  known,  is  liable  to  capture  and  condenmation, 
though  such  passage  is  a  part  of  her  home  voyage  from  the  neutral  port  to  the 
United  States,  and  the  capture  is  made  after  she  has  sailed  firom  the  enemy's  port 
TheJoseph,*2n. 

21.  Navigating  under  a  license  from  the  enemy  is  cause  of  confiscation,  and  is  closelj 
connected  in  principle  mth  the  offence  of  trading  with  the  enemy ;  in  both  cases, 
the  knowledge  of  the  agent  will  affect  the  principal,  although  he  may,  in  reality,  be 
ignorant  of  the  fact     The  Hiram,  627. 

22.  A  vessel,  owned  by  citizens  of  the  United  States,  sails  from  Ns^les,  in  the  year 
1812,  for  the  United  States,  with  a  cargo  and  a  British  license  to  carry  the  same  to 
England.  On  her  passage,  hearing  that  war  had  broken  out  between  Gi^at  Britain 
and  the  United  States,  she  alters  her  course  for  England ;  is  c^tured  by  the  British, 
carried  into  Ireland,  libelled,  and  acquitted  upon  her  license ;  sells  her  cargo,  and, 
after  a  detention  of  seven  months  in  Ireland,  purchases  a  return  cargo  in  Liver- 
pool, sails  for  the  United  States,  and  is  captured  by  a  United  States'  privateer. 
Vessel  and  caigo  condemned  as  prize  to  the  captors.     The  Alexander,  78. 

28.  Capture  not  abandoned,  though  only  a  prize-master  put  on  board,  the  crew  being 
Americans,    lb. 

24.  The  sailing  on  a  voyage  under  the  license  and  passport  of  protection  of  the  enemy, 
in  furtherance  of  his  views  or  interests,  constitute  such  an  act  of  illegality  as  subjects 
the  ship  and  cargo  to  confiscation  as  prize  of  war.    The  Julia,  81 ;  The  Hiram,  218. 

25.  The  decision  in  the  case  of  The  Julia,  (8  C.  181,)  affirmed,  and  its  principle 
applied  to  a  case  where  it  was  not  expressly  stated  in  the  license  that  its  object  was 
to  supply  the  enemy  with  provisions,  but  where  such  object  was  plainly  inferable. 
The  Hiram,  21S. 

26.  The  acceptance  and  use  of  an  enemy's  license  on  a  voyage  to  a  neutral  port,  prose- 
cuted in  furtherance  of  the  enemy's  avowed  objects,  b  illegal,  and  subjects  vessd 
and  cargo  to  confiscation.     The  Aurora,  95. 

27.  It  is  not  necessary,  in  order  to  subject  the  property  to  condemnation,*that  the 
person  granting  the  license  should  be  duly  authorized  to  grant  it,  provided  the  per- 
son receiving  it  takes  it  with  the  expectation  that  it  will  protect  his  property  from 
the  enemy,    lb. 

28.  Sailing,  with  an  intention  to  further  the  views  of  the  enemy,  is  sufficient  to  con- 
demn the  property,  although  that  intention  be  frustrated  by  capture,    lb, 

29.  No  lien  upon  enemy's  property,  by  way  of  pledge  for  the  payment  of  pnrchase- 
money,  or  otherwise,  is  sufficient  to  defeat  the  rights  of  the  captors,  in  a  prize  court, 
unless  in  very  peculiar  eases,  where  the  lien  is  imposed  by  a  general  law  of  tlie 
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meroantHe  irorid,  independent  of  anj  contract  between  the  parties.     The  Frances^ 
200. 
30.  An  island,  conquered  and  occupied  by  the  enemy,  is,  for  belligerent  and  commer- 
cial purposes,  his  soiL     nirty  Hogsheads  of  Sugar  v.  Bogle^  827. 

81.  The  produce  of  that  soil  is  liable  to  condemnation,  while  it  belongs  to  the  inyividual 
proprietor  of  the  soO  which  produced  it,  although  he  is  a  neutral.    lb. 

82.  Groods,  the  property  of  merchants  actually  domiciled  in  the  enemy's  country  at  the 
breaking  out  of  a  war,  are  subject  to  capture  and  confiscation  as  prize.  The  Mary 
and  Susaiij  461. 

88.  British  property  found  in  the  United  States,  on  land,  at  the  commencement  of 
hostilities  with  Great  Britain,  cannot  be  condemned  as  enemy's  property,  "mthout  a 
legislative  act,  authorizing  its  confiscation.    Brown  v.  The  United  States,  46. 

84.  The  act  of  the  legislature,  declaring  war,  (2  Stats,  at  Large,  755,)  is  not  such  an 
act.    lb. 

85.  Timber  discharged  from  the  vessel  in  which  it  was  imported,  and  floated  into  a  salt- 
water creek,  where  the  tide  ebbs  and  flows,  leaving  the  ends  of  the  timber  resting  on 
the  mud  at  low  water,  and  prevented  from  floating  away  at  high  water  by  booms,  is 
to  be  considered  as  landed.    lb, 

86.  An  enemy's  vessel  was  captured  by  a  privateer,  recaptured  by  another  enemy's 
vessel,  and  again  recaptured  by  ano^er  privateer,  and  brought  in  for  adjudication. 
It  was  held  that  the  prize  vested  in  the  last  captor.     The  Astrea,  489. 

87.  An  interest  acquired  in  war,  by  possession,  is  devested  by  the  loss  of  possesion.  lb, 

88.  A  question  of  proprietary  interest     The  St.  Nicholas,  614. 

89.  Where  enemy's  property  is  fraudulently  blended  in  the  same  claim  with  neutral 
property,  the  latter  is  liable  to  share  the  fitte  of  the  former,  and  must  be  condemned. 
lb. 

40.  Question  of  feet  as  to  property.     The  Frances,  1 74. 

41.  Goods  purchased  by  British  merchants,  before  the  war  between  the  United  States 
and  Great  Britain,  in  pursuance  of  orders  from  American  citizens,  shipped  to  the 
agent  of  the  British  merchants  in  the  United  States,  also  an  American  citizen,  ^  on 
account  and  ruk  of  an  American  citazen,"  and  no  circumstances  of  fraud  or  unfeir- 
ness  appearing  in  the  transaction,  were  vested  in  the  American  citizens  at  the  tame 
of  the  shipment,  and  are  not  liable  to  condemnation,  although  the  vessel  sailed  Gcom 
England  after  the  declaration  of  war  was  known  there.     The  Merrimack,  153. 

42.  But  if  goods  be  purchased  as  above,  though  the  accompanying  invoices,  Inlls  of 
lading,  and  letters  be  addressed  by  the  British  consignors  to  the  American  citizens 
for  whom  the  purchase  was  made,  and  all  concur  to  show  the  property  to  be  in  them, 
yet  if  these  documents  are  inclosed  in  a  letter  from  the  consignors  to  their  agent  in 
the  United  States,  though  an  American  citizen,  directing  him  not  to  deliver  the 
goods  in  case  of  the  existence  of  certsun  circumstances,  nor  until  he  should  have 
received  payment  from  the  consignees,  in  cash,  the  property  in  Uie  said  goods  con- 
tinued in  the  British  consignors  at  the  time  of  capture,    lb, 

48.  Goods  by  the  same  ship,  purchased  as  above,  and  consigned  to  the  agent  of  the 
consignors,  being  an  American  citizen,  in  whose  name  also  the  bill  of  lading  is  made 
out,  but  the  bUl  of  parcels  and  invoice  in  the  name  of  the  American  merchants  for 
whom  the  purchase  was  made ;  the  shipment  also  being  expressed  to  be  on  their 
account,  though  the  goods  are  spoken  of  in  the  letter  of  the  consignors  as  British 
property ;  vested  in  the  American  merchants  at  the  time  of  shipment    lb. 

44.  The  circumstance  that  the  goods  continue,  during  the  whole  voyage,  at  the  rii^  of 
the  shippers,  is  not  of  itself  decisive  to  show  that  the  property  had  not  vested  in  liie 
cpnsignee.    lb. 

45.  Goods  appearing  by  the  ship's  papers  to  be  a  consignment  from  alien  enemies  to 
American  merchants,  condemned  in  toto  as  prize,  although  further  proof  was  ofll^red 

66' 
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that  American  merchants  were  jointly  interested,  and  that  thej  had  a  lien  upon  te 
goods,  in  consequence  of  advances  made  by  them.     The  Frances^  168. 

46.  Further  proof  on  these  points  refused,    lb, 

47.  Neutral  cover  of  British  property.     Cargo  of  The  Ship  Hazard  v.  Campbdly  884. 

48.  An  intention  of  the  consignors  of  goods  to  vest  the  right  of  property  in  the  con- 
signee, is  not  sufficient  to  effect  such  a  change  of  property,  until  the. goods  are 
received  by  the  consignee,  or  some  evidence  is  given  of  his  agreement  to  take  them 
on  his  own  account ;  until  that  time,  the  goods  are  at  the  risk  of  the  shippers ;  and 
if  they  are  enemies,  the  goods,  if  captured,  are  good  prize ;  and  this,  though  lh» 
consignee  were  the  agent  of  a  third  person  who  had  directed  him  to  order  the  goods, 
unless  it  appears  that  he  actually  did  order  them.     The  Frances,  175. 

49.  If  a  British  merchant  purchase,  with  his  own  funds,  two  cargoes  of  goods  in  con- 
sequence of,  but  not  in  exact  conformity  with  the  orders  of  an  American  house,  and 
ship  them  to  America,  giving  the  American  house  an  option  within  24  hours  after 
receipt  of  his  letter  to  take  or  reject  both  cargoes,  and  if  they  give  notice  within  the 
time  that  they  will  take  one  cargo,  but  will  consider  as  to  the  other ;  this  puts  it  in 
the  power  of  the  British  merchant  either  to  cast  the  whole  upon  the  American 
house,  or  to  resume  the  property,  and  make  them  accountable  for  that  which  came 
to  their  hands,  and  therefore  the  right  of  property  in  the  cargo  not  accepted  does 
not,  in  transitu,  vest  in  the  American  house,  but  remains  in  the  British  subject,  and 
is  liable  to  condemnation,  he  being  an  enemy.     The  Frances,  824. 

80.  The  forfeiture  of  property  to  the  government,  precludes  the  owner  from  making  a 
claim  in  a  prize  proceeding,  though  no  steps  have  been  taken  to  enforce  the  for- 
feiture.    The  Venus,  116. 

61.  The  holder  of  a  bottomry  bond  cannot  claim  in  a  prize  cause.     The  Mary,  292. 

62.  Oases  of  recapture  are  cases  of  prize,  to  be  proceeded  in  as  such,  and  restonitioii 
is  made  absolutely,  or  conditionally,  or  refused,  as  each  case  requires.  Schooner 
Adeline,  350. 

68.  The  test  affidavit  should  state  that  the  property,  at  the  time  of  shijunent  and  cap- 
ture, did  belong,  and,  if  restored,  will  belong  to  the  claimant    Ih. 

64.  If  the  principal  is  without  the  country,  or  at  a  great  distance  from  the  court,  the 
claim  and  affidavit  may  be  made  by  an  agent    lb. 

65.  In  cases  of  alleged  Joint  or  collusive  capture,  the  usual  simplicity  of  the  prize  pro- 
^    ceedings  is  necessarily  departed  from ;  and  where,  in  these  cases,  there  is  the  least 

doubt,  other  evidence  than  that  arising  from  the  captured  vessel,  or  invoked  from 
other  prize  causes,  may  be  resorted  to.  The  George,  The  Bothnea,  and  The  Jan- 
staff,  608. 

66.  If  Uie  national  character  of  property,  captured  and  brought  in  for  adjudication, 
appears  ambiguous  or  neutral,  and  no  claim  is  interposed,  the  cause  is  posjiponed  for 
a  year  and  a  day  after  the  prize  proceedings  are  conmienced ;  and  if  no  claimant 
appears  within  that  time,  the  property  is  condemned  to  the  captors.  The  Harrison^ 
659. 

67.  In  prize  causes  this  court  has  an  appellate  jurisdiction  only,  and  a  claim  cannot 
for  the  first  time  be  interposed  here ;  but  where  the  court  below  had  proceeded  to 
adjudication  before  the  above  period  had  elapsed,  the  cause  was  remanded  to  that 
court,  with  directions  to  allow  a  claim  to  be  filed  therein,  and  the  libel  to  be  amend* 
ed,  &c.    lb. 

68.  Where  an  inspection  and  comparison  of  original  documents  is  material  to  the 
decision  of  a  prize  cause,  this  court  will  order  the  original  piq>erB  to  be  sent  up 
fVt>m  the  court  below.     The  Elsineur,  626. 

69.  In  a  prize  cause,  the  claimant  of  cargo  is  not  precluded  by  a  sentence,  condemn- 
ing the  vessel  as  enemies'  property,  for  want  of  a  claim,  from  showing,  in  the  8am« 
cause,  that  the  vessel,  in  fact,  was  American  property,  and  her  owner,  wiAout  any 
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fifalt  of  ihe  claimant  of  the  cargo,  has  neglected  to  interpose  a  claim.     The  Mary^ 
292. 
Capturk;  Domicile,  2-5;  Freight;  Further  Proof;  Intsrnational 
Law,  2-8 ;  Jurudiovion  ;  Revenue  Laws,  4.  6 ;  Seamen. 

PROBATE. 
Appeal. 

PUBLIC  LANDS. 

1.  If  there  is  nothing  in  a  patent  to  control  Uie  call  for  course  and  distance,  the  land 
must  be  bounded  by  the  courses  and  distances  of  the  patent,  according  to  magnetic 
meridian.    Aflver^s  Lessee  v.  Walker^  817. 

2.  Course  and  distance  must  yield  to  a  call  for  natural  objects.    Ih, 

3.  If  a  patent  refer  to  a  plat  annexed,  and  if,  in  that  plat,  a  watercourse  be  laid  down 
as  running  through  the  land,  the  tract  must  be  so  surveyed  as  to  include  the  water- 
course, and  to  confbrm  as  near  as  may  be  to  the  plat,  although  the  lines  thus  run  do 
not  correspond  with  the  courses  and  distances  mentioned  in  the  patent,  and  although 
neither  the  certificate  of  survey,  nor  the  patent,  caUs  for  that  watercourse.    Ih, 

4.  Under  the  Umd  law  of  Virginia,  a  patent  is  a  statute  grant,  which  confers  a  seisin 
in  deed,  without  an  actual  entry.  So  does  a  private  conveyance  of  wild  and  unoccu- 
pied lands.     Green  y.  Liter,  304. 

5.  The  Umd  law  of  Yirginia,  which  gives  a  right  of  preemption  to  those  who  had 
marked  and  improved  land  before  the  year  11 78,  refers  that  right  to  the  time  when 
the  improvement  was  made,  and  to  Uie  time  of  the  passage  of  the  act,  and  not  to 
the  time  when  the  claim  for  such  preemption  was  made  before  the  court  of  commis- 
sioners,    Simms  ▼.  CfuthrUy  286. 

6.  If  an  entry  be  made  by  the  assignee  of  a  preemption  right,  it  will  be  good,  although 
the  name  of  the  assignor  be  not  mentioned  in  the  entry,  if  the  entry  refer  to  tlie 
warrant,  and  If  it  mention  4Ui  improvement,  provided  tJie  place  be  described  with 
sufficient  certainty  in  other  respects.    Ih. 

7.  If  a  person,  who  has  obtained  a  survey  upon  a  military  land  warrant  under  the 
commonwealth  of  Yirgmia  for  2,000  acres^  sell  and  transfer,  for  a  valuable  consid- 
eration, his  right  to  the  survey,  and  assign  the  plat  and  certificate  to  the  purchaser, 
whereupon  he  obtains  a  patent  for  the  land  in  his  own  name ;  and  if,  upon  a  resur- 
vey,  it  appear  that  the  grant  conveys  2,700  acres,  the  vendor  cannot  in  equity 
support  a  claim  for  the  surplus,  against  the  vendee.     Vowles  v.  Craig,  1 78. 

8.  In  Kentucky,  a  patent  is  a  legal  title ;  what  precedes  it  is  equitable  only.  Green 
V.  Liter,  104. 

9.  In  Kentucky,  the  courts  of  law  will  not  look  beyond  the  patent,  but  courts  of  equity 
will,  and  will  ^ve  validity  to  the  elder  entry  against  an  elder  patent  Finley  v. 
Waiiamsjdl2. 

10.  Between  preemption  rights,  the  prior  improvement  will  hold  the  land  against  a 
prior  certificate,  entry,  survey,  and  patent    Jb. 

11.  It  is  not  essential  to  an  entry  upon  a  preemption  warrant,  that  the  entry  should, 
in  terms,  call  for  the  improvement,  although  it  must  in  fact  include  the  improve- 
ment   lb, 

12.  An  entry  calling  for  ^  the  Big  Blue  Lick,**  will  not  support  a  survey  and  patent 
fbr  land  at  the  Upper  Blue  Lick,  the  Lower  Blue  Lick  being  generally  called  ^  the 
Big  Blue  Lick,"  although  there  may  be  other  calls  in  the  entry  which  seem  to  desig- 
nate the  Upper  Blue  Lick  as  the  place  intended.    /6. 

18.  The  law  of  Kentucky  requires,  in  the  location  of  warrants  for  land,  some  general 
description  designating  the  place  where  the  particular  object  b  to  be  found,  and  a 
description  of  the  particular  object  itself    Matson  v.  Hard,  489. 

14.  The  general  description  must  be  such  as  will  enable  a  person  intending  to  locate 
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tlie  adjacent  readnum^  and  using  reasonable  eaie  and  dOigenee,  to  find  the  oifajeet 
mentioned  in  that  particular  place,  and  avoid  the  land  alreadr  located.    IK 

15.  If  the  description  will  fit  another  place  better,  or  equally  well,  it  is  defectiTe.    1  h. 

1  $.  "  The  Hanter^s  Trace,  leading  from  Bryant* s  Station  over  to  the  waters  of  Hink- 
ston,  on  the  dividing  ridge  between  the  waters  of  Hinkston  and  the  waters  of 
Elkhom,"  is  a  defective  description,  and  will  not  sustain  the  entry.    lb, 

1 7.  A  question  of  iact  respecting  the  validity  of  the  location  of  a  warrant  for  land 
under  the  laws  of  Kentucky.     TayiorY.  Walton,  49B. 

18.  The  act  of  North  Carolina,  1783,  c  2,  opening  the  land-office,  did  not  prohibit  a 
person  from  making  several  different  entries,  amounting  in  the  whole  to  more  than 
5,000  acres,  nor  from  purchanng  the  rights  acquired  by  others  by  entries,  nor  from 
uniting  several  entries  in  one  survey  and  patent;  and  such  union  of  several  entries 
is  allowed  by  the  act  of  1 784,  c  19.    P<^g  Lessee  v.  Wendell,  276. 

19.  In  a  patent,  the  obliteration  of  the  consideration,  without  fraud,  does  not  make 
void  the  grant    Ih, 

20.  In  cases  depending  on  the  statutes  of  a  State,  and  especially  concerning  land,  the 
settled  construction  of  those  statutes,  by  the  State  courts,  is  to  be  adopted.    lb. 

21.  In  Tennessee,  the  younger  patent  on  the  elder  entry  prevails  over  the  elder  patent 
on  the  younger  entry.    lb» 

22.  A  patent  justifies  a  presumption  that  all  the  previous  requisites  of  the  law  have 
been  complied  with*    lb, 

23.  A  patent  is  void  at  law  if  the  State  had  no  title,  or  if  the  officer  who  issued  the 
patent  had  no  authority  so  to  do.    lb, 

24.  In  North  Carolina,  the  want  of  an  entry  nullifies  a  patent,    lb, 

25.  After  the  cession  of  land  by  North  Ciut^ina  to  the  United  States,  the  fbnner  had 
no  right  to  grant  those  lands  to  any  other  grantee  who  had  not  an  incipient  title 
before  the  cession.  The  question,  whether  such  incipient  title  existed,  is  therefixe 
open  at  law.    lb,  ^ 

26.  The  Act  of  Assembly  of  North  Carolina,  of  November,  1777,  establishing  offices 
for  receiving  entries  (^claims  for  lands  in  the  several  counties  of  the  State,  did  not 
authorize  entries  for  lands  within  the  Indian  boundary,  as  defined  by  the  treaty  of 
the  Long  Island  of  Holston,  of  the  20th  of  July,  1777.  The  act  of  April,  1 778,  is  a 
legislative  declaration  explaining  and  amending  Uie  former  act,  and  no  title  is 
acquired  by  an  entry  contrary  to  these  laws.    Preston  v.  Browder,  485. 

27.  The  Act  of  Assembly  of  North  Carolina,  passed  between  the  years  1788  and  1789, 
avoids  all  entries,  surveys,  and  grants  of  lands  set  apart  for  the  Cherokee  Indians. 
DanfarOCs  Lessee  v.  Thomas,  504. 

28.  The  boundaries  of  the  reservation  have  been  altered  by  successive  treaties  with  the 
Indians ;  but  the  mere  extinguishment  of  their  title  did  not  subject  the  land  to  appro- 
priations, unless  expressly  authorized  by  the  legislature.    lb, 

29.  Where  the  plaintiff  in  ejectment  claimed  title  to  lands  in  the  State  of  Tennessee, 
under  grant  from  said  State,  dated  the  26th  of  April,  1809,  founded  on  an  entry 
made  in  the  entry  taker's  office  of  Washington  county,  dated  the  2d  of  January, 
1 779,  in  the  name  of  J.  M'Dowell,  on  which  a  warrant  issued  on  the  17th  of  May, 
1779,  to  the  pliuntiff,  as  the  assignee  of  J.  McDowell;  and  the  defendants  claimed 
under  a  grant  ftooL  the  State  of  North  Carolina,  dated  the  9th  of  August,  1787,  it 
was  determined  that  the  prior  entry  might  be  attached  to  a  junior  grant,  so  aato 
overreach  an  elder  grant ;  and  that  a  survey  having  been  made,  and  a  grant  issued 
upon  M'DoweU's  entry  in  the  name  of  the  plaintiff,  calling  him  assignee  of  M'Dowdl, 
was  primd,  facie  evidence  that  the  entry  was  Ae  plaintiff's  property;  and  that  a. 
warrant  b  sufficiently  certain  to  be  sustained,  if  the  objects  called  for  are  identified 
by  the  testimony,  or  unless  the  calls  would  equally  well  suit  more  than  one  place. 
Ross  V.  Reed,  643. 

LiMITATIONB,  &a,  7  -*  8. 
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PUIS  DARREIN  CONTINUANCE. 
Abatement,  2. 

RANSOM. 
Insurance,  7. 

RECAPTURE. 
Capture. 

RECORD. 
EviDENCB,  2-4 ;  Writ  of  Error,  2. 4. 

REGISTER. 
Shippino,  4. 

RESCISSION  OF  CONTRACTa 

ne  alienage  of  tbe  Tendce  is  an  insufficient  ground  to  entitle  the  vendor  to  a  decree 
for  rescinding  a  contract  for  the  sale  of  lands.    Hepburn  v.  Dunfop^  509. 
Specific  Performance,  8.  4. 

RETURN.- 
Writ  of  Error,  2. 

REVENUE  LAWS. 

1.  The  penalty  of  the  50th  section  of  the  collection  law  of  2d  March,  1799,  (1  Stats, 
at  Large,  665,)  which  requires  a  permit  for  the  landing  of  goods  imported,  applies  to 
goods  the  importation  of  which  was  prohibited  hj  law.  Harford  v.  The  United 
States,  45. 

2.  The  act  of  July  1,  1812,  (2  Stats,  at  Large,  768,)  took  effect  on  the  day  of  its  pas- 
sage, and  the  cargo  of  a  vessel  arriying  on  that  day,  is  liable  to  the  additional  duties 
imposed  by  that  act    Arnold  t.  The  United  StateH,  287. 

3.  To  constitute  an  importation  so  as  to  attach  the  right  to  duties,  an  arrival  within 
the  limits  of  some  port  of  entry  is  necessary.    Ih, 

4.  If  captured  goods,  claimed  by  a  neutral  owner,  be  by  consent  sold  under  an  order 
of  the  court,  and  afterwards,  by  the  final  sentence  of  the  court,  the  proceeds  are 
ordered  to  be  restored  to  such  owner,  the  amount  of  the  duties  due  to  the  United 
States  upon  the  importation  of  the  goods  must  be  paid.    Brig  Concord^  890. 

5.  The  decision  in  the  case  of  The  Concord,  (9  C.  887,)  that  property  libelled  as  pxize, 
sold  by  consent,  and  ordered  to  be  restored  to  the  claimant,  is  liable  to  the  same 
duties  as  if  voluntarily  imported,  affirmed.     The  Nereide,  508. 

Courts  of  the  United  States,  6. 

SALE. 

1.  An  article,  purchased  in  general  terms  from  among  many  of  Uie  same  description, 
if  afterwards  selected  and  set  apart  with  the  assent  of  the  parties  as  the  thing  pur- 
chased, is  as  completely  sold  as  if  it  had  been  selected  and  designated  at  the  time 
the  contract  was  made.     Thompson  v.  Chay,  471. 

3.  A  contract  of  sale,  approved  security  for  the  purchase-money  to  be  given  on 
delivery,  and  in  the  mean  time  the  article  to  remain  in  possession  of  the  vendors, 
passes  the  property,  unless  there  is  some  stipulation  which  controls  its  legal  effect 


Digitized  by  VjOOQIC 


670  INDEX. 

8.  An  agent  abroad,  who  purchases  in  pursuance  of  orders,  maj  vest  Uie  *)ioper^ 
immediately  in  his  principal,  by  purchasing  on  his  exclusive  credit,  or  mikmg  an 
absolute  appropriation  of  the  property  to  him.     The  Su  Joze  Indiano^  523. 

4.  But  if  he  intends  to  execute  the  order  by  hb  own  goods,  or  goods  purchased  on  hit 
own  credit,  and  thus  made  hb  own,  and  consigns  them  to  hb  own  house,  to  be 
delivered  to  the  principal  when  certain  conditions  are  complied  with,  the  property  it 
not  devested  from  the  agent,  and  is  at  his  risk.  1  b, 

5.  Goods,  shipped  by  a  British  to  an  American  house,  (partly  in  conformity  with 
orders,  and  partly  without  orders,)  who  had  an  option  to  accept  or  reject  the  whole 
invoice  in  a  limited  lime,  remain  the  property  of  the  shippers  until  the  election  be 
made  to  accept  them.     The  Frances,  172. 

6.  If  the  shipper  of  goods  send  with  them*  an  offer,  in  writing,  to  the  consignee,  to 
become  jointiy  interested  in  the  consignment,  until  the  offer  b  accepted,  the  con- 
signor 18  the  sole  owner.     The  Venus,  116. 

7.  Where  goods  were  shipped  in  the  enemy's  country,  in  pursuance  of  orders  finom 
this  country  received  before  the  declaration  of  war,  but  previous  to  the  exeoutioa 
of  the  orders,  the  shippers  became  embarrassed,  and  assigned  the  goods  to  certain 
bankers  to  secure  advances  made  by  them,  with  a  request  to  the  consignees  to  remit 
the  amount  to  them,  (the  bankers,)  and  they  also  repeated  the  same  request,  the 
invoice  being  for  account  and  risk  of  the  consignees,  but  stating  the  goods  to  be 
then  the  property  of  the  bankers ;  it  was  held,  that  the  goods  having  been  purchased 
and  shipped  in  pursuance  of  orders  from  the  consignees,  the  property  was  originally 
vested  in  them,  and  was  not  devested  by  the  intermediate  assignment,  which  was 
merely  intended  to  transfer  the  right  to  the  debt  due  from  the  consignees,  and  the 
lien  of  the  shippers  on  the  goods.     The  Mary  and  Susan,  452. 

8.  The  vendor  may  be  considered  as  a  trustee  for  whoever  may  become  purchasen 
under  a  sale  by  order  of  the  court  for  the  benefit  of  the  vendee.  Hepburn  v.  Dw^ 
lop,  509. 

Contract,  4 ;  Prize,  41-44.  48-50 ;  Rescission  of  Contracts  ;  Statutes, 
2;  Taxes,  2;  Way.  ^ 

SALVAGE. 

1.  The  Salvage  Act  of  March  8, 1801,  (2  Stats,  at  Large,  16,)  allows,  as  salvage,  one 
sixth  part  of  the  value  of  cargo,  both  of  armed  and  unarmed  vessels  recaptured. 
Schooner  Adeline  and  Cargo,  850. 

2.  In  recaptures  of  property  of  fHends,  the  rule  of  reciprocity  b  followed,  and  at 
France  awards  to  recaptors  the  entire  property  of  friends,  recaptured  after  twenty- 
four  hours'  possession  tfy  the  enemy,  that  rule  must  be  applied  to  French  property. 
2b. 

8.  A  donation  on  the  high  seas,  by  a  captor  to  a  neutral,  does  not  exempt  the  property 
from  recapture,  and  the  donee,  who  brings  it  into  a  port  of  hb  own  country,  most 
be  treated  as  a  salvor.     7^  Adventure,  100. 

4.  War  having  been  declared  between  the  United  States  and  Great  Britain,  after  the 
act  of  salvage  was  performed,  that  part  of  the  proceeds  of  the  property  saved,  which 
belonged  to  British  subjects,  was  ordered  to  be  depomted,  subject  to  the  ftiture  order 
of  the  court    lb, 

SEAMEN. 

If  a  vessel  be  captured  by  a  superior  force,  and  a  prize-master  and  a  small  force  be  put 
on  board,  it  b  not  the  duty  of  the  master  and  crew  of  the  captured  vessel  to  attempt 
to  rescue  her,  for  they  may  thereby  expose  the  vessel  to  condemnation,  although 
otherwise  innocent     The  Brig  Short  Staple  and  Cargo  v.  The  United  J^ates,  259. 
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SEISIN  AND  DISSEISIN. 
If  one  enter  havii^  title,  liis  fleifltn  extends  as  far  as  his  title,  and  is  not  limited  to  the 
part  actually  occupied  by  him.    It  extends  to  what  is  in  the  adyerse  seisin  of  die 
tenant  on  whom  he  enters,  and  to  all  vacant  land  within  his  title,  but  not  to  land 
of  which  other  tenants  are  seised.     Green  t.  IJier^  104. 

Chubch,  16;  Deed,  1;  Limitations,  &c.,  4.  6;  Public  Lands,  4;  Writ 

OF  Right,  3. 

SEIZURE. 
Courts  of  the  United  States,  6. 

SET-OFF. 

No  debtor  of  the  United  States  can,  at  the  trial,  set  off  a  claim  for  a  debt  due  to  him 
by  the  United  States,  unless  such  claim  shall  have  been  submitted  to  the  accounting 
officers  of  the  treasury  and  by  them  rejected,  except  in  the  cas^  of  accident,  ina- 
Inlity,  and  absence,  provided  for  by  the  statute.     United  States  v.  OUes^  339. 
Bills  of  Exchange,  &c.,  2. 

SfflPPING. 

4.  Where  the  general  owner  of  a  ship  retains  the  possession,  command,  and  naviga> 
tion  of  the  same,  and  contracts  to  carry  a  cargo  on  freight  for  the  voyage,*  the 
charter-party  is  to  be  considered  as  a  mere  affreightment  sounding  in  covenant,  and 
the  freighter  is  not  clothed  with  the  character  or  legal  responsibility  of  ownership. 
Marcardier  v.  Chesapeake  Ins,  Co.y  15. 

5.  In  such  case,  the  general  owner  is  also  owner  for  the  voyage.    Ih, 

9,  Consequently,  if  he  be  the  master  of  the  vessel,  he  is  incapable  of  committing  bar- 
ratry,   lb, 

4.  Under  the  act  of  December  31,  1792,  s.  4,  (1  Stats,  at  Large,  289,)  if  the'^oath 
describe  one  of  the  owners  as  "  of  the  city  of  New  York,"  when  he  is  domiciled  in 
England,  the  vessel  is  forfdted.     The  VenuSy  116. 

Freight. 

SLAVE. 

The  Act  of  Assembly  of  Maryland,  which  prohibits  the  importation  of  slaves  ^  for  sale 
or  to  reside,**  applies  only  to  a  permanent,  not  a  temporary  residence,  and  to  an 
importation  by  the  master  and  general  owner,  and  not  by  a  bailee  for  a  short  term. 
Henry  v.  Ballj  443. 

Evidence,  1.  2. 

SPECIFIC  PERFORMANCE 

1.  After  a  lapse  of  seven  years,  the  court  will  refuse  to  decree  a  specific  performance 
of  a  contract,  in  the  part  execution  of  which  the  complainants,  or  those  under  whom 
they  claim,  have  expended  large  sums  of  money,  although  the  first  default  was  on 
the  part  of  the  defendant,  and  although  it  be  probable  that  the  fiulure  of  the  defend- 
ant in  that  respect  has  prevented  the  completion  of  the  execution  of  the  contract 
on  the  part  of  the  complainants;  circuihstances  having  so  changed  that  neither  party 
could  derive,  from  the  execution  of  the  contract,  the  benefits  which  were  at  first 
expected.    Pratt  v.  CarroUy  226. 

2.  A  court  of  equity  will  decree  a  specific  performance  of  a  contract  for  the  sale  of 
land,  if  the  vendor  is  able  to  make  a  good  title  at  any  time  before  the  decree  is 
pronounced ;  but  the  dismission  of  a  bill  to  enforce  a  specific  performance  in  such  a 
case,  is  a  bar  to  a  new  bill  for  the  same  object     Hepburn  v.  Dunlop^  509. 
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3.  The  inabilitj  of  the  vendor  to  make  a  good  title  at  the  tiine  the  decree  is  {ho- 
nounced,  though  it  forms  a  safficient  ground  for  revising  a  specific  perfbrmaiiceY  w31 
not  authorize  a  court  of  equity  to  rescind  the  agreement  in  a  case  where  the  pazties 
have  an  adequate  remedy  at  law  for  iu  breach.    lb. 

i.  There  are  many  cases  in  which  a  court  of  equity  will  neither  deeree  qiecifie  per- 
formance, nor  cancellation  of  an  agreement,    lb. 

6,  Where  the  vendor  is  indebted  to  the  vendee,  and  the  sale  is  made  in  order  to  pay 
the  debt,  the  vendor  must  allow  interest  from  the  time  the  debt  is  liquidated  until  he 
offers  to  make  a  good  title,  and  is  accountable  for  the  rents  and  prodts  fixm  that 
time  until  the  contract  is  specifically  performed,    lb. 

STATE. 
Chuboh,  16. 17. 19. 

STATUTES. 

1.  If  the  vessel  of  neutral  donees  on  the  high  seas,  of  property  captured  from  the  cap- 
tors, be  destroyed  by  the 'captors  on  the  high  seas,  it  is  not  a  violation  of  the  Non- 
Intercourse  Act,  2  Stats,  at  Large,  628,  to  return  to  the  United  States  in  the  vessel 
given  to  them  on  the  high  seas,  and  to  bring  in  her  cargo.     The  Adventurcy  100. 

2.  The  forfeiture  of  goods,  for  violation  of  the  Non-Intercourse  Act  of  March  1,  1809, 
(2  Stats,  at  Large,  528,)  takes  place  upon  the  commission  of  the  offence,  and  avoids 
subsequent  sale  to  an  innocent  purchaser,  although  there  may  have  been  a  regular 
permit  for  landing  the  goodi^  and  although  the  duties  may  have  been  paid.  The 
United  States  v.  1960  Bags  of  Coffee,  188 ;    United  States  v.  The  Mars,  199. 

8.  Under  the  Non-Intercourse  Act  of  June  28,  1809,  (2  Stats,  at  Large,  550,)  a  vessel 
could  not  proceed  to  a  prohibited  port,  even  in  ballast.  ITie  Ship  Richmond  v.  The 
United  States,  285. 

4.  Under  the  Non-Intercourse  Act  of  1809,  (2  Stats,  at  Large,  528,)  a  vessel  from  Great 
Britain  had  a  right  to  lay  off*  the  coast  of  the  United  States,  to  receive  instructions 
from  her  owners  in  New  York ;  and  if  necessary,  to  drop  anchor,  and  in  case  of  a 
storm  to  make  a  harbor ;  and  if  prevented  by  a  mutiny  of  her  crew  from  putting  out 
to  sea  again,  might  weut  in  the  waters  of  the  United  States  for  orders.  The  United 
States  V.  The  Cargo  of  the  Ship  Fanny,  822. 

6.  A  question  of  feet  under  the  Non-Intercourse  Act  of  the  28th  of  June,  1809,  (2 
S'ats.  at  Large,  550.)     The  Octavia,  451. 

6.  Under  the  8d  section  of  the  act  of  congress,  of  the  28th  of  June,  1809,  (2  Stats,  at 
Large,  550,)  every  vessel  bound  to  a  foreign  permitted  port,  was  obliged  to  give  a 
bond,  with  condition  not  to  proceed  to  any  port  with  which  conunercial  intercourse 
was  not  permitted,  nor  to  trade  with  such  port     The  Edward,  540. 

Bond,  1.  2;  Church,  4.  18;  Constitutional  Law;  Courts  of  thk  United 
States,  5;  Embargo;  Limitations,  &c;  Prize,  6-12.  94;  Public  Lands, 
4.  5. 18-18.  20.  21.  26-28 ;  Revenue  Laws  ;  Slave  ;  Trade  with  the  Enbmt  ; 
Will,  2. 

STATUTES  OF  THE  U.  S.  REFERRED  TO  IN  TfflS  VOLUME. 
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1789,  Sept  24,  Judiciary  Act     1  Stats,  at  Large,  73. 

Brown  v.  United  States, • 46 

Corporation  of  New  Orleans  v.  Winter, %  •  •  •  -476 

H.  6.  9.  11.18.  22.  25.^ 

pp.  74.  76.  78.  80.  84.  [^  Martin  ».  Hunter's  I^icssee, \ 562 

W. ) 

s.  9.  p.  76 Brig  Ann, 856 

•i.  11.  20.  pp.  78. 88 Green  v.  Liter, 104 
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i.  26.  p.  86. Crowell  v.  M'Fadon, ;  •  •  88 

Otis  17.  Watkins, ; 874 

li.  27.  28.  p.  87 Randolph  v.  Donaldson, 274 

8.  80.  p.  88 Bealew.  Thompson, 29 

The  Samuel, 447 

1789,  September  28,  (Besolution,)  United  States  Prisoners.    1  Stats,  at  Large,  96. 
Randolph  v.  Donaldson, 274 

1790,  April  10,  Usefhl  Arts.    1  Stats,  at  Large,  109. 

Evans  w.  Jordan, 881 

1790,  August  4,  Collection.    1  State,  at  Large,  145. 
g.  45.  p.  169 Prince  w.  Bartiett, 207 

1791,  March  8,  (Resolution,)  United  States  Prisoners.    1  Stats,  at  Large,  225. 

Randolph  v.  Donaldson, .•  •  -274 

1792,  December  81,  Re^tration  of  Vessels.    1  Stats,  at  Large,  287. 
s.  4.  p.  289 The  Venus, 116 

1798,  Febroaiy  21,  Useful  Arts.    1  Stats,  at  Laige,  818. 

Evans  v.  Jordan, 881 

1794,  March  22,  Slave  Trade.    1  State,  at  Large,  847. 

The  Edward, 540 

1796,  Jane  5,  Crimes  against  the  United  States.    1  Stats,  at  Large,  881. 

Brig  Alerta  v.  Bias  M(»«n, 879 

1797,  March  8,  Settiement  of  Accounts  with  the  United  States.   1  Stats,  at  Laige,512. 

ss.  8.  4.  p.  514.  515 United  States  v.  Giles, 889 

s.  5.  p.  515 Prince  v.  Bartlett, 207 

United  States  v.  Bxyan, 889 

1 798,  Julj  6,  Alien  Enemies.    1  Stats,  at  Large,  577. 

Brown  v.  United  States, 46 

1798,  July  14,  Direct  Tax.    1  Stats,  at  Large,  597. 

SB.  9. 11. 18.  pp.  600. 601  -Ptoker  v.  Rule's  Lessee, 265 

1799,  March  2,  Collection.    1  Stats,  at  Laige,  627. 

s.  50.  p.  665 Harford  v.  United  States, 45 

s.  65.  p.  676 Prince  v.  Bartiett, 207 

SB.  89.  91.  pp.  695. 697*  -Jones  t;.  Shore's  Executor, 688 

United  States  v.  Jones, •' 688 

S.91.  p.  697 United  States  o.  1960  Bags  of  Coffee, 188 
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1800,  Maich  8,  Salvage.    S  Stats,  at  Large,  16. 

The  AcUrenture, • 1 00 

Schooner  Adeline  and  Oaigo, 850 

1800,  April  4,  Bankraptcj.    2  Stats,  at  Large,  19. 

Bichards  r.  Maryland  Ins.  Ca W 

1800,  April  28,  Navy.    2  Stats,  at  Large,  45. 

Jones  V.  Shore's  Executor, • 6S3 

United  States  v.  Jones, 68t 

1801,  February  27,  District  of  Columbia.    2  Stats,  at  Large,  108. 
m  8. 12.  pp.  106.  107. .  .Carter's  Heirs  v.  Cutting, • 114 

1806,  April  18,  To  prohibit  Importation,  &c    2  Stats,  at  Large,  879. 

Harford  v.  United  States, 45 

The  Alexander, 78 

1807,  December  22,  Embaxga    2  Stats,  at  Large,  451. 

The  Short  Staple  v.  United  States, 259 

The  Edward, 540 

•.  2.  p.  458 Jones  ».  Shore's  Executor, 688 

United  States  v.  Jones, 688 

1808,  January  9,  Embarga    2  Stats,  at  Large,  458. 

The  Edward, 540 

1. 1.  p.  458 Speake  v.  United  States, 242 

Brig  Short  Staple  v.  United  States, 259 

1808,  January  21,  Belief  of  Oliver  Evans.    6  Stats,  at  Laige,  70. 

Evans  w.  Jordan, 881 

1803«  February  27,  To  prohibit  Importation,  &c    2  Stats,  at  Large,  469. 

The  Alexander, 78 

The  Adventure, • 100 

1808,  March  12,  Embargo.    2JStats.  at  Laige,  478. 

The  Edward, 540 

1808,  Aptii  25,  Embargo.    2  Stats,  at  Large,  499. 

The  Edward, ♦ 540 

Otis  V.  Watkins, 8  74 

m  6. 11.  pp.  600.  501. .  .Crowell  v,  M'Fadon, 88 

1809,  January  9,  Embargo.    2  Stats,  at  Large,  506. 

The  Edward, 540 

1. 12.  p.  510.  • .  • Jones  v.  Shore's  Executor, (^9 

United  States  v.  Jones, 6S8 
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1809, 31arch  1,  Non-intercourse.    2  Stats,  at  Large,  528. 

The  Rapid, 78 

The  Adventure, 100 

The  SaUy, 182 

The  Euphrates, 188 

United  States  v,  Fanny's  Cargo, 822 

The  Alerta  v.  Bias  Moran, 879 

The  Edward, 540 

s.  5.  p.  529 The  Ann, 856 

d.  16.  p.  582 United  States  v.  1960  Bags  of  Coffee, 188 

1809,  June  28,  Non-intercourse.     2  Stats,  at  Large,  550. 

The  Struggle  r.  United  States, 269 

The  Bichmond  v,  Umted  States, 285 

The  Octavia, 451 

ii.  1.  2.  8.  p.  550 The  Edward, 540 

1812,  April  4,  Embargo.    2  Stats,  at  Large,  700. 

Brown  v.  United  States, •  • •  •  •  46 

1812,  June  18,  Declaration  of  War.    2  Stats,  at  Large,  755. 

Brown  r.  United  States, 46 

1812,  June  26,  Prize  Act    2  Stats,  at  Large,  759. 

The  Nereide, 508 

s.  6.  p.  761 Brown  r.  United  States, 46 

The  Mary  and  Susan, 461 

8fc4.6.14.pp.759.61.68.TheSally, 182 

The  Thomas  Gibbons, * 202 

1812,  July  1,  Duties.    2  Stats,  at  Large,  768. 

Arnold  v.  United  States, 287 

1812,  July  6,  Priflbners  of  War.    2  Stats,  at  Large,  777. 

Brown  v.  United  States, • 46 

1812,  July  6,  To  prohibit  Trading  with  Enemies.    2  St^  at  Large,  ^78. 

Brown  r.  United  States, 46 

United  States  v.  Barber, • 849 

1818,  January  2,  Remission  of  Hues.    2  Stats,  at  Large,  787. 

The  Mary, 186 

The  Mary, 292 

The  Thomas  Gibbons, 202 

1818,  March  8,  Retaliation.    2  Stats,  at  Large,  829. 

Brown  ».  United  States, 4i 
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1818,  July  18,  BelinqaiBhment  of  Claims  of  United  States.    8  Stats,  at  Large,  L 
The  Thomas  Gibbons, 202 

1818,  August  2,  Duties  on  Prize  Goods.    8  Stats,  at  Large,  75. 

The  Nereide, 508 

STOPPAGE  m  TRANSITU. 
Where  goods  are  sent  upon  the  account  and  xisk  of  the  shipper,  the  delivery  to  the 
master  is  a  delivery  to  him  as  agent  of  the  shipper,  not  of  the  consignee ;  and  it  is 
competent  to  the  consignor,  at  any  time  before  actual  delivery  to  the  consignee,  to 
countermand  it,  and  thus  to  prevent  the  consignee'^  lien  from  attaching.  The  Fran- 
ceSf  200. 

SURETY. 
Bond,  4 ;  Marshal. 

TAXES. 

1.  A  purchaser  of  real  estate  in  the  city  of  Alexandria,  is  not  liable  for  taxes  assoMcd 
thereon  before  he  became  owner  thereof.  The  Common  Council  of  Alexandria  i. 
Preston^  22. 

2.  Under  the  Tax  Act  of  July  14, 1798,  (1  Stats,  at  Large,  597,)  the  collector  could 
sell  the  land  of  a  non-resident  under  the  13th  section,  only  by  complying  with  the 
directions  contained  in  the  11th  section.    Parker  v.  Rtd^s  Lessee^  265. 

TRADE  WITH  THE  ENEMY. 

Fat  cattle  are  provisions,  or  munitions  of  war,  within  the  meaning  of  the  act  of  con- 
gress, of  the  6th  of  July,  1812,  (2  State,  at  Large,  778,)  to  prohibit  a  citizen  of  the 
United  States  from  proceeding  to  or  trading  with  the  enemies  of  the  United  States, 
and  for  other  purposes.     The  United  States  v.  Barber,  849. 

Prize,  7-20. 

TREATY. 

1.  A  treaty  between  the  United  States  and  the  Cherokee  tribe  of  Indians  concerning 
lands,  is  the  contract  of  both  parties,  and  its  plain  terms  cannot  be  controlled  by  the 
acts  of  one  of  the  agents  of  ttie  United  States.    Me^gs  v.  M*  dung's  Lessee,  284. 

2.  Under  the  9th  article  of  the  Treaty  of  1794,  between  the  United  States  and  Great 
Britain,  by  which  it  is  provided  that  British  subjects,  holding  lands  in  the  United 
States,  and  their  heirs,  so  &r  as  respects  those  lands,  and  the  remedies  incident 
thereto,  Ihonld  not  bf  considered  as  aliens ;  the  parties  must  show  that  the  title  to 
the  land  for  which  the  suit  was  commenced  was  in  them,  or  their  ancestors,  at  the 
time  the  treaty  was  made.     Harden  v.  Fisher,  560. 

Under  the  25th  section  of  the  Judiciary  Act,  where  the  question  is,  whether  a  title 
was  protected  by  a  treaty,  this  court  has  power  to  determine  upon  the  validity  of 
the  title.     ^*^rtin  v.  Hunter's  Lessee,  662. 

TRUST. 
Grant,  l ;  Sale,  8. 

TRUSTEE. 
Insolvent,  2. 
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UNITED  STATES. 
fNsOLVKNT,  8.  4;  Prize,  6.  8.  11.  14;  Sbt-off;  Treaty,  1.2. 

VERDICT. 
Eyidbnce,  2. 

WASHINGTON,  CITY  OF. 
Wat. 

WAY. 

In  the  sales  of  lots,  in  the  city  of  Washington,  the  lots  are  not  chargeable  for  their 
proportion  of  the  internal  alley  laid  out  for  the  common  benefit  of  those  lots ; 
although  the  practice  so  to  charge  them  has  been  heretofore  universally  acqui- 
esced in  by  purchasers ;  and  if  a  purchaser  has  acquiesced  in  that  practice  and  has 
received  a  conveyance  accordingly,  without  objection,  yet  he  does  not  thereby  ac- 
quire a  fee-simple  in  such  proportion  of  the  alley ,*and  may,  in  equity,  recover  back 
tiie  purchase-money  which  he  has  paid  therefor.  Pratt  v.  Law,  Law  v.  Pratt,  Pratt 
▼.  Duncamon,  Campbell  v.  Pratty  428. 

WILL. 
Under  the  statute  of  Virginia,  respecting  wills,  it  is  necessary  (in  order  that  lands 
acquired  after  the  date  of  the  will  may  pass  by  the  will)  that  the  intention  of  the 
testator  should  clearly  appear  upon  the  face  of  die  wiU.    Smith  v.  EdringUm^  27. 

Appeal. 

WITNESS. 
A  being  sole  owner  of  a  bill  of  exchange  indorses  it  in  blank,  and  delivers  it  to  B  to 
deliver  to  C  for  collection,  and  when  collected  to  pbice  the  amount  to  the  credit  of 
A  and  B,  in  account  C  collects  the  amount,  but  refuses  to  place  it  to  the  credit  of 
A  and  B,  who  settle  their  account  with  C  and  pay  him  the  balance.  A  afterwards 
sues  C  for  the  amount  received  upon  the  bills ;  B  is  a  competent  witness  for  A. 
Taber  ▼.  Perrott,  247.  Answer,  I. 

WRIT  OF  ERROR. 

1.  A  writ  of  error  is  the  proper  remedy  to  revise  an  erroneous  proceeding  under  a 
mandate  of  this  court,  in  a  proceeding  at  law.    Martin  v.  Hunter's  Lessee,  562. 

2.  The  return  of  a  copy  of  the  record  of  a  State  court,  duly  certified  by  the  clerk, 
and  annexed  to  the  writ  of  error,  is  a  sufficient  return,    lb. 

8.  The  omission  to  take  a  bond,  pursuant  to  the  2  2d  section  of  the  Judiciary  Act, 

(1  Stats,  at  Large,  84,)  does  not  avoid  the  writ  of  error.    lb, 
4.  It  is  not  necessary  that  the  transcript  of  the  record  should  contain  the  names  of  the 

jurors.     Owens  v.  Hanney,  821. 

Answer,  4. 

WRIT  OF  RIGHT. 

1.  Several  tenants,  claiming  distinct  parcels  of  land,  by  different  titles,  cannot  be 
joined  in  a  writ  of  right     Qreen  v.  Liter,  104. 

2.  Under  the  act  of  Virginia,  reforming  proceedings  on  writs  of  right,  no  common- 
hiw  plea  in  abatement  is  abolished,  nor  is  the  tenant  precluded  from  pleading 
specially  in  bar.    lb. 
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8.  A  seion  in  deed,  in  contradistinetion-%tD  a  seisin  in  law,  is  necessary  to  maintain  A 
-writ  of  right;  but  such  a  seisin  may  exist,  in  intendment  of  law,  without  an  actnal 
entry,  on  taking  esplees.    lb. 

4.  A  better  outstanding  title  in  a  third  person,  is  not  a*defence  in  a  writ  of  right   lb* 

5.  Joining  the  mise  in  a  writ  of  right,  is  an  admission  that  the  defendants  are,  jdndj, 
tenants  of  the  whole  freehold.    Ih. 

Courts  of  the  Uniteb  States,  5. 
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